Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I 


HARVARD  LAW  LIBRARY 


Received  JUN   2  2.  1014 


—  -I         I 


<)_CG^ 


k 


REPORTS  OF  CASES 

DBTBBMIMBD  IN  THB 

APPELLATE    COURTS 


OF  ILLINOIS 


WITH    A   DIRBC5T0RY   OP   THB    JUDICIARY    OP   THB    STATE 

CORRECTED  TO  MARCH  31,  1914,  AND  ABSTRACTS  OP 

CASES     AS     DESIGNATED     BY    THE    COURTS 

UNDER  ACT  APPROVED  JUNE  27,  1913, 

IN    EFFECT   JULY   1,    1913. 


VOL.  CLXXXIV 

A.  D.  1914:. 

LAST  FILINO  DAT!  OF  EEPOBTED  OABES: 

FIRST  DISTRICT,  JANUARY  26,  1914. 
THIRD  DISTRICT,  OCTOBER  16,  1913. 


como  BT 
THE  PUBLISHERS'  EDITORIAL  STAFF 


CHICAGO 

CALLAGHAN  &  COMPANY 

1914 


Copyright,  19U 
Bt  Callaghan   ft  Ck>MFAirr 


JUN  2  2  iyi4 


DIRECTORY  OF  THE  JUDICIARY  DEPARTMENT 
OF  m  STATE  OF  ILLINOIS. 

OOBBEOTSD  TO  HABOH  SI,  1914. 


The  judiciary  department  of  the  State  of  Illinois  la  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (8)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Probate  Courts. 

(1)  THE  SXTPEEME  COUBT. 


The  Supreme  Court  consists  of  seYen  justices*  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 

State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions.  South- 
em  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  OtUwa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
In  the  city  of  Springfield,  on  the  firsi  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

BEPOBTEB. 

Sakukl  p.  Ibwih .....Bloomington. 

JUSTICES. 

Fir9t  OMricf— Ai^NZO  K.  Vickers East  St.  Louis. 

Second  DittHct— WnxiAif  M.  Fabi£Xb Vandalia. 

Third  DUtrict— Fbank  K.  Dunn Charleston. 

Fourth  District — Geobqe  A.  Cooks Aledo. 

Fifth  District — Chables  C.  Cbaio Oalesburg. 

Bixth  District-— J AmB  H.  Cabtwbiqht Oregon. 

Beventh  DistHct—Oasa  N.  Cabteb Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing Justice  the  Justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Cooke  is 
the  present  Chief  Justice. 

olebb:. 
J.  McCan  Davis,  Springfield. 

UBBABIAN. 

Ralph  H.  Wilkin,  Springfield. 
(lU) 


iv  Appellate  Courts  op  Illinois. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district. 

BEPOBTEBS. 

Reported  by  the  publishers'  editorial  staff. 

FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clebk — ^Alfred  R.  Porter,  Ashland  Block,  Chicago. 
Wm.  H.  McSubelt,  Justice,  Ashland  Block,  Chicago. 
FailNK  Baker,  Justice,  Ashland  Block,  Chicago. 
Edwabd  O.  Bbowk,  Justice,  Ashland  Block,  Chicago. 

BRANCH  B.* 
Thomas  C.  Clabk,  Presiding  Justice,  Ashland  Block,  Chicago. 
Alrebt  C.  Babnes,  Justice,  Ashland  Block,  Chicago. 
Fbedebigk  a.  Smith,  Justice,  Ashland  Block,  Chicago. 

BRANCH  C.** 
Wabben  W.  Duncan,  Presiding  Justice,  Marion, 
James  S.  Baume,  Justice,  Galena. 
Emebt  C.  Gbaves,  Justice,  Geneseo. 


BRANCH  D.** 
Mabtin  M.  Gbtolet,  Presiding  Justice,  Ashland  Block,  Chicago. 
Joseph  H.  Fitch,  Justice,  Ashland  Block,  Chicago. 
KiCKHAM  ScANLAN,  Justice,  Ashland  Block,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois.  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer.  Ogle,  Peoria,  Putnam,  Rock  Island 
Stark,  Stephenson.  Warren,  Whiteside,  Will,  Winnebago  and' 
Woodford. 

Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clkbk — Christopher  C.  Duffy,  Ottawa. 

Dobbance  Dibell,  Presiding  Justice,  Joliet 
DuANE  J.  Caenes,  Justice,  Sycamore. 
Chables  Whitney,  Justice,  Waukegan. 
THIRD  DISTRICT.. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass  Cham- 
paign, Christian,  Clark,  Coles,   Cumberland,   DeWitt    Douelaa 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan    Macon' 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery' 
Morgan.    Moultrie,    Piatt,    Pike,    Sangamon,    Schuyler     Scott! 
Shelby,  Tazewell  and  Vermilion.  '  ^ 

Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clebk — W.  C.  Hippard,  Springfield. 

Geobgb  W.  Thompson,  Presiding  Justice,  Galesburg. 

Edoab  Eldbedge,  Justice,  Ottawa. 

t  William  B.  Scholfield,  Justice,  Marshall. 


•  This  court  ia  a  branch  of  the  Appellate  Court  of  the  nrat  district  AnA  fa 
held  by  three  Judges  of  the  Circuit  Court,  designated  and  assigned  by  thsSii? 
preme  Court  under  the  provisions  of  the  act  of  the  General  Assembly  aS- 
i^oli^  J»^»»«  2'   18»7-     Hurd's  Statutes,   1897,   508,   Laws  of  1897,    186™J.  *  J! 

I    Z9ol. 

**  Established  under  act  of  June  6,   1911,   J.   &  A.   f  2989. 

t  Succeeded  Justice  Solon  Pbilbrick,  of  Champaign,  who  died  April  II,  1814. 


ClBOinT  COUBTS. 


FOURTH  DISTRICT. 

Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw 
ford,  Eidwards,  EfQngham,  Fayette,  Franklin,  Gallatin,  Hamil 
ton,  Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran 
dolph,  Richland,  Saline,  St  Clair,  Union,  Wabash,  Washington 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
CucBK — ^Albert  C.  Millspaugh,  Mount  Vernon. 

James  C.  McBkide,  Presiding  Justice,  Taylorville. 
Hakbt  Higbee,  Justice,  Pittsfield. 
Thomas  M  Hasbis,  Justice,  Lincoln. 


(3)  CIECUIT  COUETS. 

Sxclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into 
seventeen  judicial  circuits,  as  follows:* 

hbst  girgutt. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  and  SaJine. 
Judges:    A.  W.  Lewis,  Harrlsburg. 

Wabben  W.  Duncan,  Marion. 

William  N.  Butub,  Cairo. 

8X00ND  COmCUIT. 

The  counties  of  Hardin,  Qallatin,  White,  Hamilton,  Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 

Judges:   Enoch  E.  Nbwlin,  Robinson. 

William  H.  Gbeen,  Mt  Vernon. 
Jacob  R.  Cbeiohtoit,  Fairfield. 

TUIHO  CIBCUIT. 

The  counties  of  Randolph,  Monroe,  St.  Clair,  Madison,  Bond, 
Washington  and  Perry. 

Judges:    Louis  Bebnbeuteb,  Nashville. 

Oeobob  a.  Cbow,  East  St.  Louis. 

William  E.  Hadlet,  CollinsviUe. 

FOUBTH  CIBCUIT. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  BflEingham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
Judges:    Albebt  M.  Rose,  Louisville. 

James  C.  McBbioe,  Taylorville. 

Thomas  M.  Jbtt,  Hlllsboro. 

FIFTH   CIBOUIT. 

The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:    William  B.  Scholfield,  Marshall. 

B.  R.  E.  Kimbbough,  Danville. 

MoBTON  W.  Thompson,  Danville. 


•  Laws,  1897,  188,  J.  ft  A.  1  3070. 


Vi  ClBOXTIT  COUBTS. 


SIZTH  dBCUIT. 

The  counties  of  Champaign,  Douglas,  Moultrie.  Macon,  DeWitt  and 
Piatt 
Judges:    William  Q.  Cochran,  Sullivan. 

*  Solon  Philbbick,  Champaign. 

William  C.  Johns,  Decatur. 

SEVENTH   CIBOUIT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott;  Greene  and 
Jersey. 
Judges:    James  A.  Cbeiqhton,  Springfield. 
RoBEBT  B.  Shiblet,  Carllnville. 


EIGHTH  CIB0T7IT. 

The  counties  of  Adams,  Schuyler,  Mason,  Cass,  Brown,  Pike, 
Calhoun  and  Menard. 
Judges:    Habby  Higbeb,  Pittsfiald. 

Albebt  Akebs,  Quincy. 

Guy  R.  Williams,  Havana. 

HINTB  OIBCUiT. 

The  counties  of  E[noz,  Warren,  Henderson,  Hancocsk;  McDonough 
and  Fulton. 
Judges:    Geoboe  W.  Thompson,  Galesburg; 

Habbt  M.  Waggoneb,  Macomb. 

RoBEBT  J.  Gbieb,  Monmouth. 

TENSH  dBCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  TasewelL 
Judges:    John  M.  Niehaus,  Peoria. 

Theodobb  N.  Gbben,  Pekin. 

Nicholas  B.  Wobthimgion,  Peoria. 

KLBVKNTH  CXBCUIT. 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodfbrd. 
Judges:    Colostin  D.  Mtebs,  Bloomington. 

Geoboe  W.  Patton,  Pontiaa 

Thomas  M.  Habbis,  Lincoln. 

Tke  counties  of  Will,  Kankakee  and  Iroauois. 
Judges:    Dobbance  Dibell,  Joliet 

Chablbb  B.  Campbdx,  Kankakee. 

Fbank  L.  Hoofbb,  Watseka. 

^OIBXEENTH   CIBCT7IT. 

The  oounties  of  Bureau,  La  Salle  and  Gmndy. 
Judges:    Samuel  C.  Stough,  Morris. 

Joe  a.  Davis,  Princeton. 

Edoab  Elprfugb,  Ottawa. 


•  Died  AprU  IS,  1814. 
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lOUBTIBNTH  OZBCUIT. 

The  counties  of  Rock  Island,  Meroer,  Whiteside  and  Henry. 
Jndgw:   RoBEBT  W.  Olmsted,  Rock  Island. 

FaA.NK  D.  Ramaat,  Morrison. 

Bmot  C.  Gbavxs,  Oeneseo. 

RFTEBNTH  OIBOUIT. 

The  oemties  of  Jo  Daviess,  Stephenson*  CarroU*  Oglf  and  I^ii^ 
Judges:    Riohabd  S.  Fabbaitd,  Dixon. 

Jaiob  8.  Baume,  Galena. 

OsoAB  B.  Heabo,  Freeport 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  Kendall 
Judges:   Cuvtos  F.  Ibwih,  Elgin, 

DuAKE  J.  Casnes,  Sycamore. 

MAZzun  Slusseb.  Downers  QroTe, 

UfEimKATU  GIBCUIT. 

The  counties  of  Winnebago,  Boone,  McHenry  and  Laka 
Judges:    Abthitb  H.  Fbost,  Rockford. 

CirAJir.M  H.  Donhellt,  Woodstock; 

Chablxs  WHrrnsT,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY, 

The  State  Constitution  recognizes  Cook  county  as  one  Judicial 
circuit,  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  baa  the  Jurisdiction  of  a  Cir- 
cuit Court  im  criminal  and  quasi-criminal  eases  only,  and  the  Judges 
of  the  Circuit  and  Superior  Courts  are  judges,  ex  officio,  of  Uie 
CrimJnal  Court 

CRIMINAL  COURT. 
Clxsk— Frank  J.  Walsh,  Criminal  Court  Building,  Chlcaga 

CIRCUIT  COURT. 

GzjEiK — John  W.  Rainst,  County  Building,  Chicago. 

rcTnexs. 

ItoVABD  O.  Bbown,  Johk  OnmoKs, 

RiCHABD  8.  TtTTHnXy  Adelob  J.  Petit, 

Jesse  A.  Baldwin,  Lockwood  Hoitobe, 

FsAn  Baxbb,  Gboboe   Kebstbn, 

KiCKHAM    SCANLAK,  JoHN  P.  McQOOBTT, 

Thomas   O.   Windbs,  Fbediebicx   A.   Smith; 

HxBBiTV  W.  PmouixT,  Chables  H  Wauob. 


Viii  CiTT  COXTBTS. 


SUPERIOR  COURT. 
Clkbk— RicHABD  J.   MoGbath,   County   Building,   Chicago. 

JXn)6B8. 

William  H.  McSueelt,  Mabcub  A.  Katakagh. 

John  M.  O'Connor,  Joseph  H.  Fitch, 

Theodobe  Bbentano,  Henbt  V.  Pbeemaw. 

RiCHABD    E.    BUBKK,  ALBEBT  C.    BaBNIS. 

Thomas  C.  Clabk,  Hugo  Pam, 

Willl^m  Fbnimobb  Coofeb,  M.  L.  MoKinlet, 

William  B.  Deveb,  Clabenob  N.  Goodwin^ 

Mabtin  M.  Gbidlet,  Chables  M.  Fosll. 

Chables  a.  McDonald.  Denis  B.  Sullivaw. 


(6)  CITY  COURTS. 


city  Courts  existing  prior  to  the  Constitution  of  1870  were  ocm- 
tlnued  until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec  21  of  Chap.  37,  R.  S.,  J.  ft 
A.  If  3309,  and  when  so  established  have  jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "An  Act  In  relation  to  courts  of  record  In 
cities,"  approved  May  10,  1901,  J.  &  A.  f  3289. 

THE  CITY  COURT  OP  ALTON. 
James  B.  Dunnegan,  Judge.  Allan  G.  Macdonald,  Clerk. 

THE  CITY  COURT  OP  AURORA. 
Bdwabd  M.  Mangan,  Judge.  J.  W.  Gbebnawat,  Clerk. 

THE    CITY   COURT    OP    BEARDSTOWN. 
J.  J.  Cooke,  Judge.  John  Listmann,  Clerk. 

THE  CITY  COURT  OP  CANTON. 
H.  C.  Moban,  Judga  Ebnest  Hipslet,  Clerk. 

THE  CITY  COURT  OP  CENTRALIA. 
Albebt  D.  Rodenbebg,  Judge.  Gut  C.  Livesat,  Clerk. 

THE  CITY  COURT  OP  CHARLESTON. 
Chables  A.  Shuet,  Judge.  Abthub  C.  Shbiveb,  Clerk. 

THE   CITY   COURT   OP   CHICAGO   HEIGHTS. 
Chables  H.  Bowles,  Judge.  Edwabd  H.  Kibgis,  Clerk. 

THE  CITY  COURT  OP  DB  KALB. 
John  A.  Dowdall,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OP  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habbt  Babbett,  Clerk. 

THE  CITY  COURT  OP  EAST  ST.  LOUIS. 

ROBEBT   H.   PlANNIGAN, 

W.  M.  Vandeventeb,         Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Edwabd  M.  Mangan,  Judge.  Chables  S.  Mote,  Clerk. 

THE  CITY  COURT  OP  GRANITE  CITY. 
M.  R.  Sullivan,  Judge.  Jack  Mellon,  Clerk. 
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THE   CITY   COURT   OF  HARRISBURG. 
Wm.  H.  Paush,  Jr.,  Judge.  Homeb  Wade,  Clerk. 

THE  CITY  COURT  OF  HBRRIN. 
RoBEBT  T.  Cook,  Judge.  David   Baker,   Clerk. 

THE  CITY  COURT  OF  KEWANEE. 
H.    Stebuno  Pomkbot,  Judge.  Chables  L.  Rowley,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Daw  W.  Maddox,  Judge.  Laubitta  Salzmait,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
DxAH  Fraskus,  Judge.  Wic.   H.   Wilson,    Clerk. 

THE  CITY  COURT  OF  MARION. 
Wm.  W.  Clemens,  Judge.  Habbt  Holland,  Clerk, 

THE  CITY  COURT  OF  MATTOON. 
John   McNutt,  Judge.  Thomas  M.  Lttlb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
J.  H.  FoaNOiT,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Cabl  E.  Sheldon,  Judg&    '  Eabl  L.  Hess,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
WnxiAM  Hawthobnk,  Judge.  William  H.  Bubnell»  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  v.  Babnbs,  Judge.  o.   L.   Spbechbb,   Clerk. 


(6)  MUNICIPAL  COUET  OF  CHICAGO. 

Established  by  Act  of  Biay  18,  1905    (L.  1905,  p.  158),  J.  A  A. 
f  f  3313  et  aeq. 

Fbank  p.  Daniboe,  Clerk. 

CHIEF    JUSTICE, 

Habbt  'Olson. 

ASSOCIATE    JI7DQES. 

Habbt  M.  Fisheb  Hxtgh  J.  Keabns        John  J.  Roonbt 

Bdwabo  T.  Wade  Joseph  S.  LaBut      Henbt  C.  Beitleb 

John  K.  Pbindiyillb  John  R  Newcomeb    Joseph  B.  Rtan 
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from  the  county  courts.  In  the  other  counties  the  county  courts 
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Arabella  Louisa  Bnnbar,  Appellee,  t.  Royal  League, 

Appellant. 

Gen.  No.  17,893. 

1.  CoBPORATiONS,  §  326* — hoto  powers  are  determined.  The 
powers  of  a  corporation  organized  under  a  general  statute  must  bo 
determined  from  its  charter  alone. 

2.  INSUBANCE,  §  815* — when  aiJUanced  wife  is  not  a  dependent. 
Where  th^  charter  of  a  fraternal  benefit  society  declares  the  ob- 
jects of  the  corporation  to  be  to  benefit  the  widows,  orphans  and 
dependents  of  deceased  members  thereof  and  to  establish  a  fund  to 
pay  benefits  to  the  family  or  dependents  of  a  member,  an  af- 
fianced wife  is  not  a  dependent 

3.  Insurance,  §  810* — what  beneficiaries  included  within  term 
**d€viseey  The  term  "devisee"  in  the  Incorporation  Act  of  1872, 
J.  4b  A.  f  2449,  is  capable  of  including  anybody  so  long  as  he 
or  she  is  designated  in  the  benefit  certificate  of  a  fraternal 
beneficial  society  if  the  charter  is  broad  enough  to  include  such 
person,  and  where  sufficiently  broad  an  affianced  wife  of  a  member 
is  eligible  as  a  beneficiary. 

4.  Insurance,  §  747* — when  amendment  to  charter  gives  no 
right  to  designate  afflancee  beneficiary.  Where  the  charter  of  a  fra- 
ternal benefit  society  declares  it  to  be  the  object  of  the  corporation 
to  benefit  the  widows,  orphans  and  dependents  of  deceased  members, 
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and  is  subsequently  amended  so  as  to  include  husbands  as  eligible 
beneficiaries,  there  is  no  such  alteration  of  its  charter  as  to  give 
it  the  right  to  authorize  members  to  designate  an  affianced  wife  as 
a  beneficiary. 

5.  Insxtbance,  §  758* — when  insured  not  hound  hy  own  construe- 
tion  of  charter.  Where  the  charter  of  a  fraternal  benefit  society 
declares  its  purpose  to  be  to  benefit  widows,  orphans  and  dependents 
of  deceased  members,  a  construction  and  interpretation  of  the  char- 
ter by  the  society  as  giving  the  right  to  authorize  members  to 
designate  an  affianced  wife  as  a  beneficiary  is  the  basis  of  an  ultra 
vires  act  and  is  not  binding  on  the  society. 

6.  Insurance,  $  758* — when  not  estopped  to  deny  eliffihility  of 
beneficiary.  A  fraternal  benefit  society  construing  and  interpreting 
its  charter,  which  declares  its  purpose  to  be  to  benefit  widows, 
orphans  and  dependents  of  deceased  members,  as  giving  the  right  to 
authorize  members  to  designate  an  affianced  wife  as  a  beneficiary, 
is  not  estopped  to  deny  the  eligibility  of  an  affianced  wife  as  a 
beneficiary. 

7.  Insurance,  §  815* — when  charter  limits  power  to  designate 
beneficiary.  Where  a  fraternal  benefit  society  is  incorporated  under 
the  Incorporation  Act  of  1872,  J.  &  A.  1|1f  2418  et  seq„  and  its  charter 
limits  the  beneficiaries  of  deceased  members  to  their  widows,  or- 
phans and  dependents,  which  is  narrower  than  the  limits  of  the 
statute,  the  powers  must  be  determined  from  the  charter;  it  has 
no  power  to  enact  a  by-law  providing  for  benefits  to  an  affianced 
wife  and  an  aflianced  wife  is  not  eligible  as  a  beneficiary. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  William 
B.  ScHOLFiELD,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1911.  Reversed  and  remanded.  Opinion 
filed  December  2,  1913. 

Mann  &  Miller  and  Arthue  J.  Donovan,  for  appel- 
lant. 

James  R.  Ward,  for  appellee. 

Mr.  Presiding  Justice  F.  A.  Smith  delivered  the 
opinion  of  the  court. 

The  main  question  presented  by  the  record  is 
whether  or  not  an  aflSanced  wife  is  an  eligible  benefi- 
ciary under  appellant's  charter.  This  question  is 
presented  by  the  pleadings  and  orders  of  court 
thereon. 
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The  declaration  alleged  that  appellant  was  an  in- 
corporated fraternal  beneficiary  society  under  the  laws 
of  Illinois,  and  that  on  April  25,  1896,  it  issued  a  bene- 
fit certificate  to  Alfred  Gustav  Henriques,  one  of  its 
members,  wherein  it  promised  to  pay  out  of  its  wid- 
ows' and  orphans'  benefit  fund,  upon  the  death  of  the 
said  member,  four  thousand  dollars  to  appellee  by 
name  and  style  of  Arabella  Louisa  Dunbar,  affianced 
wife  of  said  Alfred  Gustav  Henriques,  in  accordance 
with  and  under  the  provisions  of  the  laws  governing 
said  fund;  that  at  the  date  of  the  said  certificate  ap- 
pellee was  and  remained  to  the  time  of  the  death  of  the 
member  his  affianced  wife ;  .that  the  member  died  Feb- 
ruary 3,  1904,  in  good  standing  in  the  order  and  that 
appellee  made  and  delivered  satisfactory  proofs  of 
death  to  appellant  whereby  said  four  thousand  dollars 
became  due  and  payable  to  appellee,  but  appellant 
failed  and  refused  to  pay  it.  The  common  counts  were 
also  pleaded  and  a  copy  of  the  benefit  certificate  was 
attached. 

A  general  issue  and  a  first  additional  plea  and  repli- 
cations thereto  were  filed,  and  afterwards  withdrawn 
so  that  they  are  not  now  before  the  court.  Appellant 
filed  a  second  additional  plea,  which  is  the  only  plea 
now  in  question,  and,  therefore,  all  references  to  ap- 
pellant's plea  hereafter  made  will  refer  to  said  second 
additional  plea.  This  plea  alleges,  so  far  as  here  ma- 
terial, that  appellant  is  a  corporation  not  for  pecuniary 
profit,  organized  and  existing  under  an  act  of  the  State 
of  Illinois  entitled,  **An  Act  Concerning  Corpora- 
tions," approved  April  18,  1872,  and  in  force  July  1, 
1872,  (J.  &  A.  ^^2418  et  seq.),  as  a  fraternal  beneficiary 
society,  and  that  it  received  in  the  year  1883,  in  accord- 
ance with  the  law,  a  charter  or  articles  of  association 
under  which  it  has  operated  and  conducted  its  busi- 
ness as  such  fraternal  insurance  society  and  continues 
to  operate  and  conduct  its  business ;  that  in  said  char- 
ter, in  setting  forth  the  business  for  which  appellant 
is  formed,  it  is  recited  as  follows : 
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*'2nd.  The  object  for  which  it  is  formed  is  *  *  * 
to  benefit  the  widows,  orphans  and  dependents  of  de- 
ceased members  thereof.  *  *  * 
.  To  establish  a  widows'  and  orphans 'benefit  fund  out 
of  which  shall  be  paid,  on  the  death  of  a  member,  while 
in  good  standing  in  the  order,  to  his  family  or  those 
dependent  upon  him,  as  he  may  have  directed,  a  sum 
not  exceeding  four  thousand  dollars,  as  may  be  pro- 
vided in  the  constitution  and  laws  of  the  order/' 

That  in  1901,  the  first  paragraph  above  quoted  was 
amended  so  as  to  read,  *'The  object  for  which  it  is 
formed  is  *  *  *  to  benefit  the  widows,  orphans, 
husbands  and  dependents  of  deceased  members 
thereof." 

The  plea  further  alleges  that  Henriques  was  admit- 
ted to  membership  on  April  18,  1896,  and  the  benefit 
certificate  referred  to  in  the  declaration  was  issued  to 
him  on  April  25,  1896,  on  certain  conditions  therein 
set  forth,  and  in  which  it  was  provided  that  these  con- 
ditions being  expressly  consented  to  and  complied 
with  appellant  thereby  promised  and  bound  itself  to 
pay  out  of  its  widows'  and  orphans'  benefit  fund  to  ap- 
pellee, Arabella  Louisa  Dunbar,  named  and  described 
therein  as  the  afiianced  wife  of  Henriques,  a  sum  not 
exceeding  four  thousand  dollars;  that  at  the  time  of 
the  issuing  and  delivering  to  said  Henriques  of  said 
certificate,  appellee  was  not  nor  was  she  at  the  time 
of  the  death  of  said  Henriques  a  member  of  his  family 
nor  did  she  come  within  the  designation  of  widow  or 
orphan  nor  was  she  dependent  upon  said  Henriques 
within  the  meaning  of  the  law  and  that  she  was  not  and 
is  not  eligible  to  take  said  fund  or  any  part  thereof. 

To  this  plea  appellee  filed  three  replications.  The 
first  admits  the  charter  provision  to  establish  a  fund 
to  be  paid  to  a  member's  family  or  those  dependent 
upon  him  and  sets  up  the  adoption  of  a  constitution 
and  law  by  appellant  alleged  to  be  declaratory  of  the 
objects  of  the  order,  wherein  it  was  provided  that  a 
benefit  certificate  may  be  made  payable  to  an  affianced 
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wife,  among  others,  in  which  class  of  beneficiary  no 
proof  of  dependency  shall  be  required,  that  said  char- 
ter, constitution  and  law  were  in  full  force  and  effect 
before  and  at  the  time  said  certificate  was  issued  and 
so  remained  up  to  the  member's  death;  that  said  cer- 
tificate was  issued  in  pursuance  of  and  in  accordance 
with  said  charter,  constitution  and  law,  and  by  reason 
thereof  the  designation  of  appellee  as  the  affianced 
wife  of  the  member  was  a  designation  of  a  person  de- 
pendent upon  him  within  the  terms  and  requirements 
of  said  constitution  and  law  and  objects  stated  in  the 
articles  of  association  of  appellant,  therefore  she  is 
eligible. 

The  second  replication  alleges  that  after  the  desig- 
nation of  appellee  by  the  member  as  beneficiary  and 
afSanced  wife,  the  member  paid  all  dues  and  assess- 
ments required  to  be  paid  and  continued  in  good  stand- 
ing in  the  order  until  his  death,  and  that  the  members 
of  the  order,  after  the  issuing  of  said  certificate,  paid 
into  the  widows'  and  orphans'  benefit  fund  of  said 
order  dues  and  assessments  therefor  down  to  and 
prior  to  the  commencement  of  this  suit  an  amount 
exceeding  four  thousand  dollars,  which  sum  was  pay- 
able to  appellee  and  was  then  and  there  held  in  trust 
for  the  use  and  benefit  of  appellee  in  accordance  with 
the  constitution  and  law  of  appellant  aforesaid. 

The  third  replication  alleges  precludi  non  because 
before  and  at  the  time  of  the  issuing  of  said  certifi- 
cate, appellee  was  and  continued  to  be  up  to  the  mem- 
ber's death  the  affianced  wife  of  and  dependent  upon 
said  member,  and  concludes  to  the  country. 

General  and  special  demurrers  were  filed  to  each  of 
these  replications  which  were  overruled,  and,  upon  ap- 
pellant's election  to  stand  by  its  demurrers,  the  judg- 
ment was  entered  from  which  this  appeal  was  prayed. 

The  main  question  above  stated  is  thus  presented  by 
the  plea,  replications  and  the  demurrers  thereto.  We 
think  it  is  a  settled  principle  of  law  of  this  State  that 
where  a  corporation  is  organized  under  a  general  stat- 
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ute,  the  powers  of  such  corporation  must  be  deter- 
mined from  its  charter  alone.  Rockhold  v.  Canton 
Masonic  Mut.  Ben.  Soc,  129  111.  440;  Norwegian  Old 
People's  Home  Soc.  v.  Wilson,  176  111.  94;  Grimme  v. 
Grimme,  198  111.  265 ;  Murphy  v.  Nowak,  223  111.  301. 

In  the  Rockhold  case,  supra,  the  Supreme  Court  said 
at  page  455:  '*  *The  particular  business  and  objects^ 
of  the  corporation,  as  declared  in  the  certificate  of  the 
promoters  filed  in  the  office  of  the  Secretary  of  State, 
are  *to  give  financial  aid  and  benefit  to  the  widows, 
orphans  and  heirs  or  devisees  of  deceased  members,^ 
and  the  certificate  of  incorporation  is  a  license  only  for 
*the  particular  business  and  objects'  enumerated  in 
the  certificate  of  the  promoters.'' 

So  far  as  here  material,  the  charter  of  appellant 
declared  the  objects  of  the  corporation  to  be  to  benefit 
the  widows,  orphans  and  dependents  of  deceased  mem- 
bers thereof,  and  to  establish  a  widows'  and  orphans' 
benefit  fund  out  of  which  should  be  paid,  on  the  death 
of  a  member,  to  his  family  or  those  dependent  upon 
him,  as  he  may  have  directed,  a  sum  not  exceeding 
four  thousand  dollars.  By  the  amendment  in  1901, 
husbands  were  added  to  the  list. 

There  is  no  question  in  this  case  that  appellee  does 
not  come  within  the  classification  of  widow,  orphan 
or  member  of  the  family  of  the  member,  and  it  is  con- 
tended by  appellant  that  it  is  equally  clear  that  she 
does  not  come  within  the  classification  of  dependents. 
AVe  think  this  contention  is  sound,  A  dependent,  as 
the  term  is  used  in  connection  with  fraternal  societies, 
has  a  well-defined  meaning  in  the  law  of  this  State. 
In  Alexander  v.  Parker,  144  111.  355,  the  Court  said : 

**  Where  the  statute  and  charter  of  an  association 
provide  for  the  payment  of  benefit  funds  to  persons 
dependent  upon  the  members,  the  word,  *  dependent,' 
means  'some  person  or  persons  dependent  for  support 
in  some  way  upon  the  deceased.'  {Ballou  v.  Gile,  50 
Wis.  614;  Bacon  on  Ben.  Soc.  and  Life  Ins.,  Sec. 
261.)    Dependence  for  favor,  or  for  affection,  or  for 
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companionship,  or  as  servants,  or  retainers,  is  ex- 
cluded. A  dependent,  as  the  term  is  used  in  reference 
to  these  benevolent  associations,  is  one  who  is  sus- 
tained by  another,  or  relied  for  support  upon  the  aid 
of  another.'' 

To  the  same  eifect  are  Royal  League  v.  Shields,  251 
HI.  250,  and  Murphy  v,  Nowak,  supra.  In  Alexander 
V.  Parker,  supra,  the  society  was  incorporated  under 
the  statutes  of  Massachusetts,  which  provided  that 
for  the  purposes  of  assisting  the  widows,  orphans  or 
other  persons  dependent  upon  deceased  members  such 
societies  may  provide  for  payments  by  the  member 
of  fixed  sums  to  be  held  until  his  death  and  then  paid 
to  the  persons  entitled  thereto.  The  charter  declared 
the  objects  of  the  corporation  to  be  **for  the  purpose 
of  •  •  •  aid  to  its  members  and  their  depend- 
ents •  •  •  assisting  the  widows  and  ouphans  of 
deceased  members,  establishing  a  fund  for  the  relief 
of  sick  and  distressed  members,  and  one  for  a  widows' 
and  orphans'  benefit  fund,"  etc.  The  member  desig- 
nated his  affianced  wife  and,  upon  his  death,  a  bill 
of  interpleader  was  filed  by  the  society,  making  the 
afiBanced  wife  and  the  member's  children  parties  de- 
fendant. The  trial  court  found  that  the  aflSanced  wife 
was  entitled  to  the  fund,  and  the  Appellate  Court  af- 
firmed the  decree.  The  Supreme  Court,  however,  re- 
versed the  judgment. 

It  seems  to  us,  therefore,  that  appellee  does  not 
come  within  any  of  the  classes  of  beneficiaries  author- 
ized by  the  charter  of  appellant,  and  if  the  charter 
expressed  the  limit  of  appellant's  corporate  power, 
it  had  no  authority  to  pay  a  benefit  to  the  beneficiary 
named  in  the  certificate  in  question  out  of  its  benefit 
fund,  under  the  authorities  above  cited.  To  these 
may  be  added  Palmer  v.  Welch,  132  HI.  141 ;  Steele  v. 
Fraternal  Tribunes,  215  111.  190;  Sower  shy  v.  Royal 
Leagutej  159  111.  App.  626. 

The  amendment  in  1901  of  appellant's  charter  set 
forth  in  the  plea  was  intended  to  and  did  affect  only 
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the  first  paragraph  of  the  objects  of  the  association 
stated  in  its  original  charter.  It  did  not  modify  or 
affect  the  remaining  four  paragraphs.  The  purpose 
of  the  amendment  was  to  enlarge  the  classes  eligible 
to  membership  in  the  order  and  did  not  in  any  wise 
affect  the  charter  or  constitution  of  appellant  relating 
to  beneficiaries  and  the  payment  of  benefits  from  the 
widows'  and  orphans'  benefit  fund.  Therefore  the 
objects  of  appellant  association  stated  in  its  orig- 
inal charter  relating  to  beneficiaries  which  might  be 
designated  by  a  member,  and  the  payment  of  benefits 
to  the  beneficiaries  continued  in  force  and  effect  after 
the  amendment  of  1901,  the  same  as  before  that 
amendment.  This,  however,  affords  no  basis  for  the 
argument  advanced  by  appellee  that  appellant  so  in- 
terpreted its  charter  and  constitution  as  to  give  it  the 
right  tc^  authorize  members  to  designate  an  affianced 
wife  as  a  beneficiary.  Furthermore,  appellant  is  not 
bound  by  its  construction  and  interpretation  of  its 
charter  where  that  construction  is  the  basis  of  an 
ultra  vires  act. 

In  Norwegian  Old  People's  Home  Soc.  v.  Wilson, 
supra,  the  society  was  organized  under  the  same  stat- 
ute as  was  appellant.  The  member  had  a  certificate 
payable  to  his  daughter.  In  1896  he  surrendered  it 
and  procured  another  certificate  payable  to  his  brother 
and  the  Old  People's  Home.  On  his  death,  his  daugh- 
ter filed  a  bill  to  recover  all  of  the  fund.  The  brother 
and  the  Home  filed  a  cross-bill  claiming  the  fund. 
In  holding  that  the  fund  belonged  to  the  daughter  and 
brother  and  that  the  Home  was  ineligible,  the  Supreme 
Court  declared  that  **the  whole  question  as  to  who 
may  be  made  beneficiaries  must  be  settled,  in  the 
first  place,  by  reference  to  the  certificate  of  incorpora- 
tion" of  the  association;  and  that  the  Home  was  in- 
competent to  take  under  the  terms  of  the  certificate 
of  incorporation,  for  it  could  not  in  any  way  be  held 
to  be  a  member  of  the  deceased's  immediate  family. 
The  Court  further  said:  *'It  is  no  answer  to  say  that 
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the  statute  of  the  State  under  which  the  association 
was  organized  was  broad  enough  to  permit  such  society 
to  take.  The  incorporators  of  the  association  chose 
to  restrict  the  objects  of  its  benevolence  to  the  imme- 
diate family  of  the  member,  and  the  courts  must  con- 
strue the  contract  as  they  find  it, ' '  citing  the  Rockhold 
case,  supra. 

The  Court  proceeds  to  say  further  on  in  its  opinion : 

**The  Policemen's  Benevolent  Association  is  an  Illi- 
nois corporation,  which  has  voluntarily  chosen  to  re- 
strict its  benevolences  to  the  immediate  families  of 
its  members,  and  we  must  apply  the  restrictions  found 
in  the  statement  of  the  object  of  the  association .  as 
specified  in  the  certificate  of  incorporation,  and  not 
the  statute  itself  in  its  broadest  scope.  It  is  obvious 
that  there  is  nothing  illegal  or  against  public  policy 
in  the  action  of  the  association  in  narrowing  the  scope 
of  its  beneficial  action." 

To  the  same  effect  is  Murphy  v.  Nowdk,  supra. 

In  so  far  as  the  eligibility  of  an  aflSanced  wife  is 
concerned,  the  statute  of  1893,  relating  to  fraternal 
beneficiary  societies  (Hurd's  Revised  Statutes  of  1912 
J.  &  A.  ^^6646  et  seq.j  added  nothing  to  nor  de- 
tracted anything  from  that  which  was  already  pro- 
vided in  the  statute  of  1872  (J.  &  A.  ^  2449).  An  af- 
fianced wife  was  eligible  under  the  latter  statute  as  a 
devisee.  Stake  v.  Stake,  228  HI.  630.  And  there  is  no 
reason  why  a  member  may  not  have  the  policy  made 
payable  to  the  proposed  beneficiary  directly,  in  lieu' 
of  doing  the  same  thing  by  a  will.  Bloomington  Mut. 
Ben.  Ass'n  v.  Blue  120  111.  121.  The  term  ''devisee'* 
in  the  statute  of  1872  (J.  &  A.  t[2449)  is  capable  of 
including  anybody  so  long  as  he  or  she  is  designated 
in  the  certificate,  if  the  charter  is  broad  enough  to 
include  such  person.  The  only  effect  of  the  Act  of 
1893,  in  regard  to  beneficiaries,  was  to  restrict  the 
scope  of  fraternal  societies  in  regard  to  the  persons 
who  might  be  beneficiaries,  and  to  exclude  all  others. 
Those  classes  of  beneficiaries  enumerated  in  the  stat- 
ute were  unaffected  and  retained  the  same  rights  as 
before. 
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The  authorities  above  cited  dispose  of  appellee's 
contention  that  appellant  is  bound  by  its  construction 
of  its  charter  in  issuing  certificates  payable  as  its 
constitution  provides.  This  contention  is  not  sound 
when  such  construction  would  establish  a  contract 
which  appellant  had  no  power  to  make.  They  also 
dispose  of  appellee's  contention  that  appellant  is  es- 
topped to  deny  the  eligibility  or  dependency  of  ap- 
pellee under  its  charter. 

The  broad  contention  between  the  parties  may  be 
stated  as  follows:  Appellee  contends  that  the  statute 
in  its  fullest  scope  and  not  the  charter  fixes  the  limits 
of  -appellant's  corporate  power,  and  that,  therefore, 
since  an  affianced  wife  is  within  the  classes  permitted 
by  the  statute,  she  is  eligible,  while  appellant  contends 
that  the  charter  fixes  the  limits  of  such  corporate 
power  even  though  it  is  narrower  than  the  statute, 
and  since  an  affianced  wife  as  such  does  not  come 
within  the  classes  permitted  by  the  charter,  appellee 
is  ineligible.  Under  the  authorities  above  cited  and 
many  others,  the  contention  of  appellee  is  not  the  law 
in  our  opinion.  If,  as  we  think,  the  charter  fixes  the 
limit  of  the  corporate  power  of  appellant,  it  follows 
that  appellant  had  no  power  to  enact  the  by-law  set 
up  in  the  first  replication  to  the  second  additional 
plea,  providing  for  payment  of  benefits  to  an  affianced 
wife,  and  thus  broaden  its  charter  powers.  It  was 
powerless  to  provide  by  the  by-law  or  otherwise  for 
a  beneficiary  belonging  to  a  class  which  did  not  come 
within  its  charter. 

These  considerations  and  the  authorities  cited  apply 
to  the  subject-matter  of  all  the  replications  and  com- 
pel us  to  hold  that  the  replications  are  bad  in  sub- 
stance, and  do  not  answer  the  plea.  It  is  therefore 
unnecessary  for  us  to  discuss  the  formal  and  specific 
defects  of  the  replications. 

The  trial  court  erred  in  overruling  the  demurrers 
to  the  replications  and  in  entering  judgment.  The 
judgment  is  reversed  and  the  cause  is  remanded. 

Beversed  and  remanded. 
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William  Brand,  Administrator,  Defendant  in  Error, 
T.  W.  Irving  Osborne  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  18,635.     (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Samuel  C. 
Stouoh,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Reversed.  Opinion  filed  December  2, 
1913.    Rehearing  denied  December  16,  1913. 

Statement  of  the  Case. 

Action  by  William  Brand,  as  administrator  of  the 
estate  of  Charles  Brand,  deceased,  against  W.  Irving 
Osborne,  D.  B.  Hanna  and  George  G.  Moore  as  re- 
ceivers of  the  Chicago  &  Milwaukee  Electric  Eailroad 
Company,  a  corporation,  to  recover  damages  for  al- 
leged wrongful  death  of  plaintiff's  decedent.  From 
a  judgment  for  plaintiff  for  two  thousand  dollars 
defendants  bring  error. 

Bull  &  Johnson,  for  plaintiffs  in  error. 

George  W.  Woodbury  and  Richard  J.  Finn,  for  de- 
fendant in  error. 

Mb.  Presiding  Justice  F.  A.  Smith  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Railroads,  §  667* — duty  on  approaching  grade  crossing,  A 
traveler  approaching  a  railroad  crossing  at  grade  over  a  highway 
has  the  duty  to  approach  cautiously  and  to  endeavor  to  ascertain 
if  there  is  present  danger  in  crossing. 

2.  Railboadb,  §  667* — when  negligent  not  to  look  or  listen  at 
crossing.  While  failure  to  look  and  listen  will  not  as  a  matter  of 
law  under  all  circumstances  bar  a  recovery,  yet  as  a  question  of 
fact,  if  there  is  no  evidence  that  a  traveler  looked  or  listened,  and 
if  there  is  no  excuse  for  falling  to  do  so  and  no  obstructions  to 
prevent  seeing  an  approaching  train  before  entering  upon  a  danger- 
ous crossing,  it  will  be  held  as  a  question  of  fact  that  the  traveler 
did  not  exercise  ordinary  care,  when,  if  he  had  looked  or  listened, 
he  could  not  have  failed  to  have  seen  or  heard  the  train. 

•See  nilnoie  Note*  DIreet,  Vole.  XI  to  XY,  eame  topic  and  Mction  number. 
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3.  Railboads,  S  667* — when  evidence  shows  failure  to  look  or 
listen.  A  person  familiar  with  the  situation  and  use  of  electric 
tracks  in  a  city  was  killed  by  a  car  at  a  crossing  at  night.  The  view 
of  the  track  for  from  three  hundred  to  four  hundred  feet  was  unob- 
structed by  anything  except  a  few  trees  from  which  the  leaves  had 
fallen,  and  when  within  fifty  or  sixty  feet  of  the  track  a  clear  view 
could  be  had  for  over  a  thousand  feet  The  car  was  brightly  lighted 
and  had  a  powerful  electric  searchlight  burning  that  could  have  been 
seen  for  a  mile.  Held,  the  deceased  did  not  look  or  listen  and  was 
contributorily  negligent. 

Clabk,  J.,  dissenting. 

4.  RAnjtOADs,  {  651* — effect  of  contrilmtory  negligence,  A  person 
crossing  a  railroad  crossing  not  exercising  due  care  and  caution  is 
negligent,  and  if  such  negligence  contributes  to  his  death  by  being 
struck  by  a  train  there  can  be  no  recoyery. 


Robert  White  et  aL,  Appellants,  t.  Annie  Bezek  and 

Harry  A.  Bezek,  Appellees. 

Oen.  No.  18,643.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Affirmed.  Opinion  filed  December 
2,  1913. 

Statement  of  the  Case. 

Action  by  Robert  White,  Roy  B.  Tabor  and  J.  P. 
Strickland,  copartners  trading  as  White  &  Tabor, 
against  Annie  Rezek  and  Harry  A.  Rezek  to  recover 
commissions  for  negotiating  a  sale  of  real  estate. 
From  a  judgment  for  defendants,  plaintiffs  appeal. 

Gann,  Peaks  &  Townley,  for  appellants. 

Lewis  F.  Jacobson,  for  appellees. 

Mb.  Presiding  Justice  F.  A.  Smith  delivered  the 
opinion  of  the  court. 

*Se«  nilnoU  Notes  Dlgeat,  Vols.  XI  to  XV,  Mune  topic  and  section  number. 
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Abstract  of  the  Decision. 

1.  Brokers,  S  50* — terms  of  sale  must  he  accepted  before  offer 
is  icithdratDn,  Where  a  broker  representing  the  seller  of  land  con- 
ducts negotiations  with  both  the  purchaser  and  the  seller  and  there 
is  no  unconditional  acceptance  of  all  the  terms  of  the  sale  before 
the  offer  of  sale  Is  withdrawn,  the  broker  is  not  entitled  to  com- 
missions. 

2.  Brokers,  §  40* — when  willingness  of  purchaser  to  accept  terms 
offered  is  not  shown.  Parties  to  a  contract  of  sale  were  bargaining 
upon  the  understanding  that  a  written  and  binding  contract  would 
have  to  be  drawn  up  and  signed  by  the  parties,  stating  the  terms  of 
the  contract  in  full,  before  the  broker  could  claim  commissions. 
There  was  a  dispute  as  to  who  should  pay  a  special  assessment  and 
the  broker  offered  to  pay  the  amount  and  deduct  it  from  his  com- 
missions, but  neither  party  acceded  to  the  proposition.  The  broker 
prepared  a  contract  that  both  parties  refused  to  sign.  Held,  there 
was  no  meeting  of  the  minds  between  the  parties  and  the  broker 
was  not  entitled  to  commissions. 

Clark,  J.,  dissenting. 


Robert  Halpin,  Appellee,  y.  The  National  Safe  De- 
posit Company,  Appellant. 

Gen.  No.  18,815.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Clarence  N.  Goodwix,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1912.  Affirmed.  Opinion  filed 
December  2,  1913.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final.) 

Statement  of  the  Case. 

Action  hy  Robert  Halpin  against  the  National  Safe 
Deposit  Company  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  while  in  the  employ  of 
defendant  and  in  attempting  to  oil  the  bearing  of  a 
shaft  of  an  overhead  coal  conveyor  in  the  basement 
of  defendant's  buildings.  From  a  judgment  in  favor 
of  plaintiff  for  ten  thousand  dollars  defendant  ap- 
peals. 

•See  nilnols  Notes  Direst,  Vols.  XI  to  XV,  same  topic  and  section  number. 
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Frank  M.  Cox  and  E.  J.  Fellingham,  for  appel- 
lant ;  Edward  E.  Brown,  of  counsel. 

AsHCRAFT  &  AsHCRAFT,  for  appellee;    E.  M.  Ash- 
craft,  of  counsel. 

Mr.  Presiding  Justice  F.  A.  Smith  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Masteb  and  servant,  {  685* — when  evidence  9ustain8  verdict 
for  injuries  resulting  from  revolving  shaft  containing  an  unprotected 
set  screw.  In  an  action  for  personal  Injuries  resulting  from  the 
clothes  of  plalntlfT  being  caught  by  a  set  screw  In  a  revolving  shaft 
while  plaintiff  was  attempting  to  oil  the  bearings,  a  verdict  for 
plaintiff  held  sustained  by  the  evidence. 

2.  Masteb  and  servant,  |  193* — duty  to  warn  inexperienced 
servant  of  dangerous  machinery.  Where  an  Inexperienced  person 
employed  to  oil  machinery  Is  put  to  work  by  his  superior,  failure 
to  warn  him  of  a  set  screw  projecting  from  a  safety  collar  which 
was  covered  by  dust  and  could  not  be  seen  when  the  machinery 
was  in  motion,  held  to  render  the  master  liable  for  injuries  re- 
sulting therefrom. 

3.  Master  and  servant,  §  663* — what  m>ay  he  considered  in  de- 
termining questions  of  assumed  risk  and  contributory  negligence. 
In  an  action  by  a  servant  for  injuries  sustained  by  him  while  en- 
gaged in  his  duties  in  oiling  machinery,  the  situation  of  the  ma- 
chinery, its  unprotected  condition,  the  light  maintained  about  the 
machinery,  its  operation,  surrounded  with  coal  dust  to  such  an 
extent  that  it  was  difficult  to  see  the  machinery  in  operation,  the 
safety  collar,  the  projecting  set  screw,  together  with  the  age  of 
plaintiff,  his  lack  of  knowledge  and  want  of  experience,  held  to  be 
facts  of  controlling  importance  in  weighing  the  questions  of  as- 
sumed risk  and  contributory  negligence. 

4.  Master  and  servant,  |  706* — when  assumed  risk  and  con- 
tributory negligence  are  questions  of  law.  Questions  of  assumed 
risk  and  contributory  negligence  are  ordinarily  questions  of  fact 
They  only  become  questions  of  law  where,  from  the  facts  admitted 
or  conclusively  proved,  there  is  no  reasonable  chance  that  reason- 
able minds  would  reach  a  different  conclusion. 

5.  Master  and  servant,  §  833* — when  admission  of  models  of 
appliances  harmless.  Admission  in  evidence  of  the  model  of  the 
safety  collar  and  projecting  cap  screw  which  caused  the  injury 
to  the  plaintiff,  held  not  reversible  error. 
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6.  Mabteb  and  servant,  §  833* — when  permitting  proof  that  de- 
fendant removed  appliance  subsequent  to  accident  harmless.  Per- 
mitting plaintiff  to  prove  that  the  defendant  removed  the  projecting 
set  screw  after  the  accident  to  the  plaintiff,  held  not  reversible  error. 

7.  Master  and  servant,  §  833* — when  questions  asked  by  court 
concerning  appliances,  not  reversible  error.  Action  of  trial  court 
in  asking  a  witness  whether  or  not  it  was  necessary  that  a  set 
screw  by  which  plaintiff  was  injured  extend  beyond  the  periphery 
of  the  safety  collar  in  order  to  firmly  attach  the  collar  to  the 
shaft,  held  not  reversible  error. 

8.  Master  and  servant,  §  833* — when  permitting  witness  to  an- 
swer questions  as  to  appliances  harmless.  Permitting  a  witness 
to  answer  a  question  whether  there  were  other  safety  collars  in 
the  building  like  the  one  which  caused  the  injury,  held  not  revers- 
ible error  where  the  purpose  of  the  question  was  to  show  the 
witness'  knowledge  as  to  the  use  of  safety  collars. 

Mr.  Justice  Clark  took  no  part  in  the  consideration  of  this  case. 


The  Order  of  Columbian  Knights,  y.  Elmer  Matzel 

et  al. 

On  Appeal  of  Amanda  Schmidt,  Appellant,  t.  Elmer 

Matzel,  Appellee. 

Oen.  No.  18,856. 

New  York  Life  Insurance  Company,  y.  Amanda  Z. 

Schmidt  et  al. 

On  Appeal  of  Amanda  Schmidt,  Appellant,  y.  Emma 

Matzel,  Appellee. 

Gen.  No.  18,857.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charlks 
M.  Walker,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Reversed  and  remanded.  Opinion  filed  December  2, 
1913.    Rehearing  denied  December  16,  1913. 

Statement  of  the  Case. 

Consolidated  causes  consisting  of  two  bills  of  in- 
terpleader,  one   filed   by   The   Order   of   Columbian 

*%f  Ullnols  Notes  IMsot,  Volt.  XI  to  XV,  mudo  topic  and  Mctlon  number. 


16  Appellate  Courts  of  Illinois. 


The  Order  of  Columbian  Knlghte  v.  Matzel,  184  ill.  App.  15. 

Knights  against  Elmer  Matzel  and  Amanda  Schmidt 
and  one  filed  by  New  York  Life  Insurance  Company 
against  Amanda  Schmidt  and  Emma  Matzel.  Both 
bills  were  filed  by  the  respective  complainants  to  de- 
termine the  conflicting  claims  of  the  respective  de- 
fendants to  sums  paid  into  court  and  admitted  to  be 
due  as  insurance  on  the  life  of  John  Schmidt,  husband 
of  Amanda  Schmidt.  Issues  were  made  up  by  the 
answers  of  the  conflicting  claimants  and  the  com- 
plainants to  the  bills  filed  dismissed  out  of  the  case. 
From  a  decree  finding  Elmer  Matzel  and  Emma  Mat- 
zel entitled  respectively  to  the  sums  admitted  to  h& 
due  by  the  separate  interpleaders,  Amanda  Schmidt 
appeals. 

POPHAM,    WOLFNER,    ElTTEN  HOUSE    &    BeILMAN,    foT 

appellant;  Eudolph  Wolfner,  of  counsel. 

.    Robert  F.  Kolb  and  Tatge  &  Koepke,  for  appellees. 

Mr.  Presiding  Justice  F.  A.  Smith  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  INSUSANCE,  §  822* — when  J)en€ficiary  has  a  vested  right  en- 
titled to  protection  in  equity.  A  beneficiary  acquires  a  vested  right 
in  insurance  which  equity  will  protect  if  such  beneficiary  assists  in 
paying  the  assessments  or  premiums  under  an  agreement  by  which 
the  proceeds  of  the  insurance  are  to  be  paid  to  the  beneficiary. 

2.  Insurance,  §  825* — when  member  not  entitled  to  change  desig- 
nation of  beneficiary.  Where  a  certificate  is  taken  out  for  the  bene- 
fit of  a  person  named  therein  and  delivered  to  such  person  in  con- 
sideration of  an  agreement  by  the  beneficiary  which  has  been  fully 
performed,  the  member  is  not  entitled  to  a  change  of  beneficiary 
without  the  beneficiary's  consent 

3.  Insurance,  §  825* — by-laws  of  mutual  benefit  association  as 
affecting  right  to  change  beneficiary.  Provision  in  by-laws  of  a 
mutual  benefit  association  that  a  change  of  beneficiary  may  be 
made  at  any  time,  without  the  consent  of  any  existing  beneficiary, 
has  no  application  to  a  case  where  the  beneficiary  has  acquired 
rights  in  and  under  the  certificate  for  a  valuable  consideration. 
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4.  Insubaxce,  {  503* — when  vested  rights  of  hcne/lciary  pro- 
tected in  equity.  The  principle  that  vested  rights  may  be  acquired 
in  mutual  benefit  insurance  which  courts  of  equity  will  enforce  ap- 
plies likewise  to  life  insurance  policies. 

5.  Insurance,  S  822* — assignability  of  benefit  certificate.  While 
a  benefit  certificate  Is  not  assignable  at  law,  all  beneficial  interest 
therein  may  be  transferred  in  equity;  and  equitable  rights  may  be 
acquired  in  a  benefit  certificate  which  will  be  enforced  in  equity. 

6.  Witnesses,  S  155* — tohen  wife  is  competent  concerning  trans- 
actions regarding  certificate  of  insurance.  As  against  the  claim  of 
another  to  the  proceeds  of  insurance  as  beneficiary,  the  wife  of  the 
member  originally  designated  in  the  benefit  certificate  is  incompe- 
tent to  testify  to  any  admissions  or  conversations  of  her  husband 
relative  to  transactions  concerning  the  certificate;  but  she  is  com- 
peteht  to  testify  to  transactions  relating  to  the  certificate,  such 
as  the  delivery  of  the  certificate  to  her  by  her  husband,  the  keeping 
of  the  certificate,  the  payment  of  dues  and  assessments  by  her 
with  her  own  money,  and  the  disappearance  of  the  certificate  while 
she  w^as  absent  from  home. 


Walter  Carlson,  by  Alfred  Carlson,  Appellee,  t.  John 

B.  Johnson,  Appellant. 

Gen.  No.  18,003.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  John 
McNuTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.    Afilrmed.    Opinion  filed  December  2,  1913. 

Statement  of  the  Case. 

Action  by  Walter  Carlson,  a  minor,  by  Alfred  Carl- 
son his  next  friend,  against  John  B.  Johnson  to  re- 
cover for  the  loss  of  sight  of  one  eye  while  plaintiff 
was  on  a  public  sidewalk  and  alleged  to  have  been 
caused  by  a  nail  or  other  object  falling  or  thrown 
from  the  roof  of  defendant's  building  while  such  build- 
ing was  being  repaired  by  his  servants  and  agents. 
From  a  judgment  in  favor  of  plaintiff  for  four  thou- 
sand two  hundred  and  fifty  dollars,  defendant  ap- 
peals. 
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Chytraus,  Healy  &  Frost,  Nels  J.  Johnson  and 
Edwin  White  Moore,  for  appellant. 

GoLDziER,  EoDGERs  &  Froehlich,  foT  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Masteb  and  servant,  §  863* — what  evidence  inadmissi'ble  un- 
der the  general  iaaue.  In  an  action  against  the  owner  of  a  building 
for  personal  injuries  resulting  from  objects  falling  from  the  roof 
to  the  public  sideMalk,  evidence  offered  by  defendant  to  show  that 
the  building  was  in  the  exclusive  possession  and  control  of  an  in- 
dependent contractor  and  that  defendant  was  not  therefore  liable, 
held  not  admissible  under  the  general  issue. 

2.  Pleading,  §  476* — when  defective  statement  of  cause  of  action 
cured  hy  verdict.  In  an  action  against  the  owner  of  a  building 
in  the  course  of  being  repaired  for  injuries  sustained  by  falling 
objects,  declaration  failing  to  aver  that  men  on  the  roof  were  de- 
fendant's servants,  held  a  defective  statement  of  a  cause  of  action 
cured  by  verdict 

3.  Appeal  and  ebbob,  §  785* — when  Wl  of  exceptions  construed 
against  party  preparing  same.  A  bill  of  exceptions  is  a  pleading 
of  the  party  alleging  the  exception,  and  when  liable  to  the  charge 
of  uncertainty  or  omission  it  ought,  like  any  other  pleading,  to  be 
construed  most  strongly  against  the  party  preparing  it. 

4.  Appeal  and  ebbob,  9  785* — when  hill  of  exception  uncertain 
as  to  grounds  for  trial  court* s  ruling.  Language  of  bill  of  excep- 
tions held  not  to  support  appellant's  contention  as  to  the  grounds 
upon  which  trial  court  refused  his  motion  for  leave  to  file  a  spe- 
cial plea. 
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Panline  Tisehler,  Defendant  in  Error,  y.  Erie  Bail- 
road  Company,  Plaintiff  in  Error. 

Gen.  No.  18,6S4.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chablbs  E. 
Jekningb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Reversed  and  remanded.  Opinion  filed 
December  2,  1913. 

Statement  of  the  Case. 

Action  by  Pauline  Tischler  against  the  Erie  Rail- 
road Company,  a  corporation,  to  recover  for  the  loss 
of  certain  articles  alleged  to  have  been  accepted  and 
checked  by  defendant  at  Ellis  Island  for  shipment 
therefrom  to  Rockf ord,  Illinois.  The  affidavit  of  mer- 
its denied  that  the  goods  were  lost,  that  there  was 
a  total  damage,  that  they  were  of  the  value  alleged, 
and  claimed  that  they  did  not  constitute  personal  bag- 
gage and  were  not  knowingly  accepted  and  checked  as 
such.  From  a  judgment  for  plaintiff  for  three  hun- 
dred and  twenty-five  dollars,  defendant  brings  error. 

W.  0.  Johnson  and  Bull  &  Johnson,  for  plaintiffs 
in  error;  Arthur  S.  Lytton,  of  counsel. 

C.  S.  Everett,  for  defendant  in  error. 

Mr,  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Evidence,  §  396* — iDhen  knowledge  of  market  value  U  inauf- 
ficient.  Testimony  to  the  value  of  articles  by  one  who  did  not 
know  the  market  value  of  them,  is  incompetent 

2.  Cabbierb,  §  565* — when  evidence  of  market  value  of  lost  hag- 
gage  is  necessary.  Where  in  an  action  against  a  carrier  for  loss 
of  personal  baggage  it  is  apparent  that  the  articles  had  a  market 
value,  a  verdict  for  the  plaintiff  cannot  be  sustained  where  there 
is  no  competent  evidence  of  the  market  value. 
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3.  Cabbiers,  §  544* — when  goods  received  as  haggage.  Where  an 
immigrant  receives  a  baggage  check  for  a  basket  trunk  and  a  bundle 
from  the  railroad  company  selling  her  a  ticket  and  they  are  sent 
through  to  the  point  of  destination,  in  the  absence  of  proof  to  the 
contrary  it  cannot  be  questioned  that  the  check  came  from  an 
authorized  agent  and  that  the  goods  were  received  as  baggage. 

4.  Cabbiers,  §  541* — wfien  responsible  in  accepting  articles  as 
"baggage,  A  railroad  company  accepting  from  an  immigrant  as 
baggage  a  bundle  done  up  in  a  waterproof  sack  of  heavy  goods  and 
tied  with  heavy  ropes  is  responsible  for  the  articles  as  if  they  were 
personal  baggage. 


Charles  S.  Rieman,  Plaintiff  in  Error,  y.  Edward  W. 

Morrison,  Defendant  in  Error. 

Gen.  No.  18,767. 

1.  Estoppel,  §  ?♦ — wlien  plaintiff  cannot  deny  nature  of  cause  of 
action.  Though  replications  formally  traverse  the  allegations  in 
several  pleas  that  the  several  supposed  causes  of  action  are  one 
and  the  same,  yet  when  plaintiff's  affidavit  of  claim  states  that  "said 
cause  is  a  suit  upon  contract  for  the  payment  of  money"  and  all 
of  the  counts,  except  the  common  counts  and  the  count  of  quantum 
meruit,  expressly  declare  upon  such  contract,  the  cause  of  action 
will  be  regarded  as  founded  thereon  and  plaintiff  will  not  be  heard 
to  assert  to  the  contrary. 

2.  Pleading,  {  124* — what  qualities  replication  should  contain, 
A  replication  to  a  plea  lacking  the  quality  of  certainty  and  failing 
to  put  in  issue  material  and  issuable  matters  set  up  in  the  plea 
is  bad. 

3.  CoNTBACTs,  §  362* — when  plea  met  by  improper  replication 
will  bar  action.  Where  in  an  action  on  a  contract  for  compensation 
In  aiding  in  the  recovery  of  stolen  property  a  replication  to  one  of 
several  pleas  is  uncertain,  evasive  and  unresponsive  in  denying 
what  the  plea  does  not  aver  and  in  not  putting  in  issue  material 
and  issuable  matters,  if  the  untraversed  allegations  of  the  plea  are 
a  complete  answer  to  the  declaration  then  the  action  is  barred  and 
the  sufficiency  of  other  replications  will  not  be  considered. 

4.  CoNTBACTS,  §  357* — when  construction  of  is  aided  by  plead- 
ings. When  untraversed  allegations  of  the  plea  are  a  complete 
answer  to  the  declaration,  the  contract  sued  on  will  be  construed 
in  the  light  of  the  untraversed  averments  of  the  plea. 
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5.  Contracts,  §  148* — when  against  public  policy.  Where  in  an 
action  on  a  contract  for  compensation  in  aiding  in  the  return  of 
stolen  property  the  untraversed  allegations  in  a  plea  disclose 
that  plaintiff  represented  to  defendant  that  he  knew  the  property 
was  stolen,  and  knew  the  whereabouts  and  names  of  those  who  had 
it  and  that  they  were  wrongfully  withholding  it;  that  plaintiff 
concealed  the  names  and  whereabouts  of  the  holders;  that  he  led 
defendant  to  believe  the  property  was  stolen  from  him  and  that 
plaintiff  could  secure  its  return;  that  part  of  the  consideration 
was  that  plaintiff  possessed  secret  beneficial  information  relating  to 
the  larceny  and  was  to  receive  compensation  for  its  use,  and  that 
plaintiff  was  entitled  to  claim  such  compensation  for  the  information 
alone  if  any  of  the  property  was  recovered  through  it,  in  the  light 
of  the  statutes  relating  to  the  recovery  and  return  of  stolen  prop- 
erty and  of  lost  property,  J.  A  A.  KH  3892,  6509,  the  contract  is 
illegal  and  against  public  policy. 

6.  Pleading.  §  209* — when  demurrer  not  carried  hack,  A  de- 
murrer to  a  replication  will  not  be  carried  back  to  the  plea  where 
no  motion  Is  made  to  carry  it  back. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Martin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  December  2, 
1913.    Rehearing  denied  December  16,  1913. 

Fyffe,  Adcock  &  Ryner  and  Daniel  W.  Scanlan, 
for  plaintiff  in  error. 

James  R.  Ward,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  assumpsit  brought  by  plaintiff 
in  error  against  defendant  in  error.  The  declaration 
contained  the  common  counts,  a  count  of  quantum 
meruit  and  special  counts  declaring  upon  a  contract 
in  writing  which,  as  set  out  in  haec  verba  in  some  of 
them,  reads  as  follows: 

*^This  agreement,  made  and  entered  into  this  12th 
day  of  June,  1909,  by  and  between  Edward  W.  Mor- 
rison and  C.  S,  Rieman,  both  of  Chicago,  Illinois,  Wit- 
nesseth : 

That  whereas  said  Morrison  believes  from  infor- 
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mation  furnished  him  by  said  Eieman  that  certain 
money  or  moneys,  real  or  personal  property,  right- 
fully belonging  to  him  under  the  law,  have  been  wrong- 
fully withheld  from  him  by  others,  and  whereas  said 
Morrison  believes  said  Rieman  is  in  position  to  secure 
the  return  to  him  of  said  money  or  moneys,  property, 
real  or  personal,  wrongfully  withheld  from  said  Mor- 
rison by  others,  now,  therefore. 

In  consideration  of  the  premises  and  of  the  services 
rendered  and  to  be  rendered  by  said  Bieman  to  said 
Morrison  in  his  eflForts  to  recover  the  money,  or 
moneys,  real  or  personal  property,  said  Morrison 
hereby  agrees  to  and  with  said  Rieman  that  said  Rie- 
man shall  have  and  retain  as  his  compensation  for 
his  efforts  (or  for  information  furnished  by  him  on 
which  any  recovery  may  be  made  as  aforesaid  by  said 
Morrison)  and  for  his  services  in  recovering  or  assists 
ing  to  recover  money  or  moneys  or  real  or  personal 
property  for  said  Morrison  as  aforesaid,  one-half  (%) 
of  the  cash  so  recovered  through  the  efforts,  services 
or  information  furnished  by  said  Rieman,  also  cash  to 
the  amount  of  one-half  (%)  of  the  value  of  whatever 
property,  real  or  personal,  may  be  recovered  for  said 
Morrison  as  aforesaid ;  said  valuation  to  be  determined 
by  three  appraisers,  one  to  be  chosen  by  each  of  the 
parties  hereto  and  the  third  by  the  two  so  selected, 
whose  findings  shall  be  final  as  a  basis  for  discharging 
the  provisions  of  this  contract. 

Said  Morrison  hereby  gives  and  grants  to  said  Rie- 
man full  authority  to  represent  him  in  securing  the 
return  of  the  money  or  moneys,  real  or  personal  prop- 
erty, and  to  receive  same  in  said  Morrison's  name  and 
behalf,  and  authorizes  said  Rieman  to  secure  legal 
services  to  assist,  if  necessary,  in  the  recoveries  to  be 
attempted  as  aforesaid,  or  to  invoke  the  aid  of  the 
authorities,  if  necessary,  to  that  end.  Said  Morrison 
further  authorizes  said  Rieman  to  employ  attorneys 
and  fully  represent  said  Morrison  in  any  litigation 
that  may  be  necessary  to  make  the  recoveries  as  afore- 
said, and  to  represent  him  in  all  other  matters  in  the 
same  connection. 
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In  Witness  Whereof  the  parties  hereto  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first 
above  written. 

(Signed)  Edwabd  W.  Mobbison, 

G.  S.  BlEMAN. 

To  the  replications  to  the  special  pleas  there  were 
filed  several  special  demnrrers,  and  one  in  the  nature 
of  a  general  demurrer,  referred  to  as  **  demurrer  14/' 
which  was  sustained.  Plaintiff  electing  to  stand  by 
his  replications,  judgment  nil  capiat  was  entered,  the 
court  finding  that  the  contract  sued  on  was  void.  Ex- 
ceptions were  taken  to  the  sustaining  of  said  demurrer 
and  to  the  finding. 

While  the  replications  formally  traverse  the  allega- 
tion in  several  pleas  that  the  several  supposed  causes 
of  action  are  one  and  the  same,  yet  plaintiff's  aflSdavit 
of  claim  states  that  ^ '  said  cause  is  a  suit  upon  contract 
for  the  payment  of  money,"  dated  June  12,  1909,  and 
all  of  the  counts,  except  the  common  counts  and  the 
count  of  qua^itum  meruitj  expressly  declare  upon  such 
contract.  In  the  face  of  this  solemn  admission  of 
record,  the  cause  of  action  cannot  be  regarded  other- 
wise than  one  founded  upon  such  contract,  and  plain- 
tiff cannot  be  heard  to  assert  the  contrary. 

The  eighth  special  plea  avers,  among  other  things, 
that  the  plaintiff  represented  to  defendant  that  he 
"knew  of  the  whereabouts  of  divers  moneys  and  per- 
sonal property  and  effects,  the  subjects  of  larceny,  the 
property  of,  and  rightfully  belonging  to  the  defendant, 
and  that  the  said  moneys  and  property  belonging  to 
the  defendant  aforesaid,  had  been  unlawfully  and  fel- 
oniously stolen  and  carried  away  from  the  dwelling 
house  of  the  defendant  under  circumstances  amount- 
ing to  the  commission  of  the  crime  of  larceny  thereof, 
and  that  said  moneys  and  property  were  wrongfully 
withheld  from  the  defendant  by  divers  persons  who 
the  plaintiff  then  and  there  claimed  were  known  to  him, 
and  whose  names  and  the  whereabouts  of  said  accused 
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persons  the  plaintiff  then  and  there  unlawfully  con- 
cealed from  the  defendant  and  from  the  magistrates 
then  and  there  in  the  County  of  Cook  and  State  of 
Illinois,  contrary  to  the  statute  in  such  case  made  and 
provided;  and  further  represented  to  the  defendant 
that  by  reason  of  his  knowledge,  he,  the  plaintiff,  was 
in  a  position  to  secure  the  return  to  the  defendant  of 
his  said  moneys  and  property  so  wrongfully  withheld 
from  him;  and  the  defendant  avers  that  the  plaintiff 
not  then  and  there  standing  in  the  relation  of  husband 
or  wife,  parent  or  child,  brother  or  sister  to  the  of- 
fenders or  either  of  them,  and  with  the  intention  of  pro- 
moting and  controlling  litigation  between  the  defend- 
ant and  divers  persons  respecting  the  moneys  and 
property  aforesaid,  and  with  the  intention  of  obtain- 
ing from  the  defendant  as  a  compensation  for  informa- 
tion to  be  furnished  by  the  plaintiff  and  used  and  acted 
upon,  on  which  recovery  may  be  made  of  the  moneys 
and  personal  property  of  and  to  the  defendant,  or  in 
assisting  to  recover  said  moneys  and  property  to  the 
defendant,  thereby  then  and  there  obtained  the  sup- 
posed writing  without  any  good  and  lawful  consider- 
ation therefor,  contrary  to  the  statutes  in  such  case 
made  and  provided,  and  for  the  purposes  and  upon  the 
assurances  aforesaid.  Wherefore  the  defendant  says 
that  by  reason  of  the  premises,  and  the  statutes  in  such 
case  made  and  provided,  the  supposed  writing  was  and 
is  contrary  to  the  common  law  and  the  statutes  of  this 
State  and  against  the  public  policy  of  this  State,  and 
is  null  and  void,  and  this  the  defendant  is  ready  to 
verify.  Wherefore,  etc. ' ' 

The  replications  to  this  plea  not  only  lack  the  quality 
of  certainty  which  is  said  to  be  more  requisite  in  a 
replication  than  in  a  declaration  (1  Chitty  on  Plead- 
ing, 647),  but  they  fail  to  put  in  issue  material  and 
issuable  matters  set  up  in  said  plea. 

The  only  replication  which  purports  to  answer  the 
several  avej-ments  is  uncertain,  evasive  and  unrespon- 
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sive  in  several  particulars.  It  denies  what  the  plea 
does  not  aver — ^the  nnlaivful  concealment  of  the  prop- 
erty, bnt  not  the  unlawful  concealment  of  the  names 
and  whereabouts  of  the  accused  persons.  It  denies 
that  plaintiff  represented  that  he  was  in  a  position  to 
return  the  stolen  property  but  not  the  representations 
that  he  knew  its  whereabouts,  who  withheld  it  and  that 
it  was  wrongfully  withheld.  It  denies  the  intentions 
or  motives  ascribed  to  plaintiff  in  obtaining  the  writ- 
ing, but  not  the  fact  that  he  did  obtain  it  ''upon  the 
assurances  aforesaid,"  which  manifestly  relate  to  said 
representations. 

If  the  untraversed  allegations,  which  stand  admitted 
and  confessed  by  the  plaintiff  on  this  record,  constitute 
a  complete  answer  to  the  declaration,  then  no  consid- 
eration need  be  given  to  the  sufficiency  of  the  other 
replications  to  which  the  demurrer  was  also  sustained; 
for  **When  a  defendant  succeeds  on  one  plea  which  is 
a  complete  answer  to  a  declaration,  he  is  entitled  to 
judgment  in  his  favor  in  bar  of  the  action."  People 
V.  Bug  River  Drainage  Dist.,  189  111.  55;  Ward  v.  Stout, 
32  111.  399. 

The  first  question  presented,  therefore,  is  whether 
the  untraversed  allegations  present  a  complete  answer 
to  the  declaration,  and  in  considering  it  the  contract 
must  be  regarded  as  the  sole  cause  of  action,  and  con- 
strued in  the  light  of  the  untraversed  averments  in  the 
plea.  As  said  by  Lord  Campbell  in  Sprye  v.  Porter, 
7  Ellis  &  Blackburn  (Q.  B.)  57;  ''There  can  be  no 
doubt  that  the  defendant  is  at  liberty  to  allege  that  the 
written  agreement  declared  upon  was  merely  color- 
able, and  to  disclose,  as  a  defence,  the  real  nature  of 
the  transaction." 

Viewing  the  transaction,  therefore,  as  disclosed  by 
the  untraversed  averments  in  the  plea,  we  find:  (1) 
that  as  an  inducement  to  defendant's  entering  into  the 
contract,  plaintiflF  represented  to  him  that  he  knew  that 
the  property  was  stolen  from  him,  that  he  knew  the 
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whereabouts  and  names  of  those  who  had  it,  and 
that  they  were  wrongfully  withholding  it,  if  not  crim- 
inally withholding  it,  for  the  contract  contemplated 
the  possibilty  of  'invoking  the  aid  of  the  authorities,* 
if  necessary;  (2)  that  he  then  and  there  concealed 
from  the  defendant  their  names  and  whereabouts;  (3) 
tJiat  from  the  information  furnished  defendant  was 
led  to  believe  that  the  property  was  stolen  from  him 
and  that  plaintiff  was  in  position  to  secure  its  return ; 
(4)  that  part  of  the  consideration  was  the  fact  that 
plaintiff  possessed  secret  information,  relating  to  the 
larceny,  unknown  to  the  defendant,  which  might  lead 
to  recovery  of  the  stolen  property,  and  that  he  was  to 
receive  compensation  for  its  use;  (5)  that  he  was  en- 
titled to  claim  such  compensation  for  the  information 
alone  if  any  of  such  property  was  recovered  through 
it. 

We  cannot  escape  the  conclusion  that  the  parties  so 
withholding  the  property  were  known  by  plaintiff  to 
be  amenable  to  criminal  prosecution,  and  that  know- 
ing their  names  and  whereabouts,  plaintiff  was  barter- 
ing for  the  return  of  the  stolen  property  for  his  per- 
sonal benefit,  at  least,  without  divulging  the  identity 
of  those  criminally  implicated  unless  compelled  to  do 
so  in  order  to  realize  the  compensation  agreed  upon. 

Can  such  a  contract  be  upheld  T  The  real  test  of  its 
validity  is  its  tendency.  *'If  the  performance  of  the 
obligations  imposed  by  the  contract  has  an  evil  ten- 
dency or  furnishes  a  temptation  to  use  improper 
means,  the  contract  is  illegal  and  contra  bonos  mores/' 
Critchfield  v.  Bermudez  Paving  Co.,  174  111.  466. 

That  such  a  contract  has  an  evil  tendency  admits  of 
no  discussion.  That  public  policy  and  good  morals 
imposed  upon  plaintiff  the  obligation  to  impart  the  in- 
formation he  possessed  as  to  a  larceny  and  the  iden- 
tity of  the  guilty  parties  is  clear.  No  one  can  hesHate 
to  say  that  such  a  man  voluntarily  aids  criminals  to 
escape  their  just  deserts,  and,  morally  speaking,  is  al- 
most if  not  quite  as  guilty  as  the  principal  offenders. 
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Story's  Conflict  of  Laws,  sec.  253.  Presented  in  the 
most  favorable  light  plaintiff  appears  in  the  position 
of  withholding  such  information  unless  compensated 
for  it.  From  his  affidavit  of  claim  it  appears  that  the 
value  of  the  stolen  property  recovered  was  at  least 
$165,000.  His  claim  is  for  one-half  thereof.  That  de- 
fendant might  voluntarily  reward  one  for  information 
leading  to  the  return  of  his  property,  or  contract  for 
proper  services  connected  with  it,  will  not  be  seriously 
questioned.  But  to  enforce  a  contract  in  favor  of  one 
seeking  and  requiring  compensation  for  such  informa- 
tion, while  concealing  and  perhaps  aiding  criminals, 
would  encourage  either  secret  bartering  with  thieves 
or  their  confederates  for  return  of  the  stolen  property, 
or  arrangements  facilitating  its  marketing,  or  the  com- 
pounding of  felonies,  or  the  suppression  of  information 
that  would  lead  to  the  punishment  of  the  guilty,  or  all 
of  these. 

The  provisions  of  our  Criminal  Co(je  (Chapter  38, 
Revised  Statutes,  J.  &  A.  ^^  3430  et  seq.)  clearly  indi- 
cate that  such  a  contract  is  against  public  policy.  Our 
statutes  prescribe  punishment  not  only  for  the  thief 
but  the  guilty  receivers  of  stolen  property  and  acces- 
sories after  the  fact.  They  make  him  guilty  as  a  re- 
ceiver of  stolen  property  who,  for  his  own  gain,  aids 
in  concealing  stolen  goods  knowing  them  to  have  been 
so  obtained.  (Section  239,  ch.  38,  Kurd's  R.  S.,  J.  & 
A.  TI  3892v)  They  make  him  guilty  as  an  accessory 
after  the  fact  who,  not  standing  in  the  relation  of  hus- 
band or  wife,  parent  or  child,  brother  or  sister  to  the 
offender,  conceals,  maintains  or  assists  any  principal 
felon  or  an  accessory  before  the  fact,  knowing  him  to 
be  such  (section  276,  J.  &  A.  T[  3969.)  So  stringent  is 
the  law  in  its  manifest  policy  to  prevent  any  person 
from  receiving  a  benefit  from  stolen  property,  and 
thereby  to  discourage  larceny,  that  it  requires  all  prop- 
erty obtained  by  larceny  shall  be  restored  to  the  owner 
(section  243,  J.  &  A.  T[  3892),  and  that  police  regulation 


28  Appellate  Courts  of  Illinois. 

Rieman  v.  Morrison,  184  111.  App.  20. 

shall  be  exercised  over  the  business  of  pawnbrokers, 
into  whose  possession  such  property  is  likely  to  come, 
and,  to  protect  the  owner's  title  thereto,  gives  him  the 
right  to  maintain  an  action  against  any  person  in  pos- 
session thereof  (section  243).  Our  statutes  impose 
upon  even  the  finders  of  lost  property  the  duty  to  in- 
form the  owner  thereof  and  to  make  restitution  of  the 
same  without  compensation  (except  when  voluntarily 
given),  and  to  take  action  calculated  to  restore  the 
property  to  unknown  owners  (section  27,  ch,  50,  J.  & 
A.  115509). 

While  it  may  be  said  that  there  is  nothing  in  the  con- 
tract or  admitted  averments  of  the  plea  clearly  in- 
dicating that  plaintiff  stood  in  a  criminal  relation  to 
the  subject-matter  of  the  contract,  yet,  the  admitted 
facts  place  him  in  an  unenviable  light.  They  at  least 
raise  a  suspicion  that  the  information  he  sought  to 
barter  was  not  innocently  acquired.  They  are  clearly 
consistent  with  his  being  a  medium  through  whom 
criminals  sought  to  realize  a  profit  from  their  crimes. 
Whatever  his  true  position,  both  public  policy  and  good 
morals  required  him  to  impart  such  information  with- 
out first  seeking  to  be  rewarded  for  it.  Public  interest 
demanded  the  arrest  and  prosecution  of  those  who  he 
must  have  known  were  violators  of  the  law. 

While  most  of  the  authorities  cited  upon  this  subject 
relate  to  the  receiving  of  compensation  by  oflScers  or 
those  in  a  fiduciary  relation  for  that  which  it  was  their 
duty  to  do  without  compensation,  yet  the  principle  is 
none  the  less  applicable  to  the  case  at  bar.  The  con- 
tract in  question  was  not  merely  one  for  services.  It 
contemplated  that  the  compensation  bargained  for 
might  be  for  the  information  alone  provided  it  led  to 
the  recovery  of  any  of  the  property,  and  it  is  a  fair 
implication  that  the  information  would  not  have  been 
available  but  for  the  agreement  to  compensate  plaintiff 
for  it.  The  tendency  of  the  contract  to  encourage  sup- 
pression of  such  information  alone  is  enough  to  vitiate 
it.    It  is  not  necessary  to  its  invalidity  that  it  appear 
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that  the  party  seekins:  to  enforce  it  was  in  complicity 
with  the  gruilty  parties.  If  the  nature  of  it  is  such  that 
it  tends  to  aid  those  in  such  rehition  so  as  to  secure 
them  immunity  from  arrest  and  punishment,  or  to  pro- 
mote their  criminal  enterprise,  it  is  illofiral  and  unen- 
forcihle.  It  is  the  plain  duty  of  any  honest  citizen 
voluntarily  to  divulge  such  information,  either  to  the 
authorities  or  to  the  injured  party.  But  to  acquire 
it  and  then  seek  to  capitalize  it  for  personal  profit  is 
not  only  repugnant  to  good  morals  but  tends  to  protect 
guilty  parties  and  encourage  crime.  A  contract  rest- 
ing upon  such  a  consideration,  or  with  such  pernicious 
tendencies,  will  not  be  enforced. 

It  is  contended  that  the  demurrer  should  have  been 
carried  back  to  said  plea.  It  is  enough  to  say  that  we 
do  not  think  the  plea  was  obnoxious  to  a  general  de- 
murrer. Besides  no  motion  was  made  to  carry  it  back. 
People  V.  Central  Union  Tel.  Co.,  192  Bl.  307. 

We  are  of  the  opinion  that  the  demurrer  was  prop- 
erly sustained  and  that  the  court  properly  found  the 

contract  is  void. 

Affirmed. 


Maude  L.  Robinson,  Appellee^  t.  Elsie  Waddell  et  al., 
on  appeal  of  Jacob  Glos^  Appellants. 

Gen.  No.  18,855.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelob 
J.  Petit,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  December  2, 
1913.    Rehearing  denied  December  16,  1913. 

Statement  of  the  Case. 

Bill  in  equity  by  Maude  L.  Robinson  against  Elsie 
Waddell,  Jacob  Glos  and  others  to  foreclose  a  trust 
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deed  to  secure  the  payment  of  a  promissory  note.  From 
a  decree  of  foreclosure,  Jacob  Glos  appeals. 

John  E.  0  'Connob,  for  appellants. 

William  Gibson  and  Edward  J.  Phillips,  for  appel- 
lee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Limitation  of  actions,  %  94* — when  indorsement  of  part  pay- 
ment on  note  is  new  promise.  An  Indorsement  of  payment  on  a 
promissory  note  not  in  the  handwriting  of  the  debtor  but  in  that 
of  the  then  holder,  is  not,  standing  alone,  such  evidence  of  part 
payment  as  will  support  the  implication  of  a  new  promise  and 
toll  the  statute  of  limitations  (J.  &  A.  K  7211);  but  it  will  be  con- 
sidered in  connection  with  corroborative  evidence  tending  to  show 
actual  payment  at  the  time  of  the  indorsement. 

2.  Limitation  of  actions,  §  94* — when  indorsement  of  part 
payment  with  other  evidence  shows  new  promise.  An  indorsement 
of  part  payment  on  a  promissory  note  by  the  then  holder,  made 
shortly  after  the  maturity  of  the  note  and  nine  years  before  the 
statute  of  limitations  (J.  &  A.  K  7211)  would  run,  in  connection 
with  such  holder's  evidence  that  at  the  time  of  the  indorsement 
he  as  owner  of  the  note  received  from  its  maker,  who  was  in- 
debted to  him  for  nothing  else,  the  sum  indorsed  or  a  certificate 
from  which  he  obtained  that  amount,  is  presumptive  evidence  of  pay- 
ment on  the  note. 


E.  F.  Stacy  &  Sons,  Appellee,  t.  Oregon  Short  Line 

Railroad  Company,  Appellant. 

Gen.  No.  18,000.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Freeman 
K.  Blake,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  December  2, 
1913.    Certiorari  denied  by  Supreme  Court  (making  opinion  final.) 

*8ee  UllnoLi  Notes  Digest,  Vols.  XI  to  XV,  same  topic  and  section  nnmber.  • 
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Statement  of  the  Case. 

Action  by  E.  P.  Stacy  &  Sons,  a  corporation,  against 
Oregon  Short  Line  Eailroad  Company  to  recover  dam- 
ages for  negligence  in  the  transshipment  of  a  number 
of  carloads  of  peaches  from  Brigham  City,  Utah  to 
various  points  in  other  States,  the  defendant  being  the 
initial  carrier.  From  a  judgment  in  favor  of  plaintiflF 
for  $10,080.75,  defendant  appeals. 

Davis  &  Rankin,  for  appellant;  Edmund  P.  Kelly, 
of  counsel. 

Charles  A.  Butler,  for  appellee. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Cabbiers,  §  139* — when  evidence  sufficient  te  sustain  verdict 
for  negligence  in  shipment.  In  an  action  for  negligence  of  the 
transportation  of  peaches,  evidence  held  sufficient  to  show  that 
plaintift  was  the  legal  holder  of  the  bills  of  lading  and  a  verdict 
for  plaintiff  held  not  to  be  against  the  manifest  weight  of  the  evi- 
dence. 

2.  Municipal  ooxjbt  of  chicaoo,  8  28* — when  objection  to  state- 
ment of  claim  not  preserved  for  review.  In  an  action  against  a 
carrier  for  negligence  in  the  shipment  of  peaches,  objection  that 
plaintiff  did  not  set  out  in  its  statement  of  claim  that  it  was  the 
lawful  holder  and  owner  of  the  bills  of  lading  cannot  be  raised  for 
the  first  time  on  appeal. 

•8m  IlUnols  Motoa  DUest,   Vols.  XI  to  XV,   Mime  topic  and  tection  numberl 
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George  John  Spoeri,  Appellee,  t.  Modern  Brotherhood 

of  America,  Appellant. 

Gen.  No.  18,775.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  H.  Fitch,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1912.  Affirmed.  Opinion  filed 
December  2,  1913.    Rehearing  denied  December  16,  1913. 

Statement  of  the  Case. 

Action  by  George  John  Spoeri  against  Modern 
Brotherhood  of  America,  a  corporation,  to  recover 
upon  a  benefit  certificate  issued  by  defendant  to  George 
IL  Spoeri,  in  favor  of  plaintiff  as  beneficiary.  From 
a  judgment  in  favor  of  plaintiff  for  $1,081.39,  defend- 
ant appeals. 

Church,  Shepard  &  Day,  for  appellant ;  William  T. 
Church,  of  counsel. 

Morton  L.  Roberts  and  Samuel  B.  Kino,  for  ap- 
pellee. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Insubance,  §  752* — wlien  statements  in  application  for  rein- 
statement are  representations  and  not  tcarranties.  A  member's 
statements  as  to  his  health  In  an  application  for  reinstatement, 
which  states  "i  ♦  •  ♦  do  declare  and  warrant  on  my  honor, 
that  I  am  of  sound  condition,  good  health  and  temperate  habits, 
etc.,"  and  which  further  states  "It  is  further  expressly  agreed  aii<l 
understood  that  my  said  reinstatement  shall  be  null  and  void  if  the 
above  warranties  and  representations  or  any  of  them  shall  be  un- 
true," held  to  be  representations  and  not  warranties,  and  an  in- 
struction to  the  jury  to  that  effect  held  justified. 

2.  Insurance,  §  877* — proof  necessary  to  avail  of  false  repre- 
sentations in  application.  To  avail  of  false  representations  in  an 
application  for  reinstatement,  a  benefit  association  has  the  burden 
of  proving  that  the  insured  knew  the  statements  to  be  false. 
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T.  Dunkiaa.  1S4  IlL  App.  S3. 


Tfllie    Eekersbergy    Appellee,    t.    Paul      Dnnkltii, 

Appelluit* 


Gen.  Xo.  18,799.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  drcnit  Court  of  Cook  county;  the  Hon.  Dr^xx 
J.  CAK!fies«  Jndse,  presidins.  Heard  in  the  Eranch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  OpinioiL  fil^d  December  2, 
1913. 

Statement  of  the  Case, 

Action  by  Tillie  Eckersberg  against  Pawl  Diinklau 
for  damages  for  an  assault  made  upon  plaiutitT  by 
defendant.  From  a  judgment  in  favor  of  plaintiff  for 
five  hundred  dollars,  defendant  appeals. 

Arnold  Tripp,  for  appellant. 

Chester  Firebaugh  and  Henry  W.  Huttmann,  for 
appellee. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Assault  and  battery,  §  14* — when  evidence  sufficient  to  *«»• 
tain  verdict  for  assault.  In  trespass  to  recover  damages  for  an 
alleged  assault,  a  verdict  for  plaintiff  on  conflicting  evidence  held 
sustained  by  the  evidence. 

2.  Appeal  and  ebbor,  §  1561* — when  refusal  of  requested  in- 
structions harmless.  Refusal  of  requested  instructions  not  error 
when  so  much  of  the  instruction  as  was  proper  was  covered  by 
other  instructions  given. 

*8e«  nilnoU  Motes  Divert,  Vol*.  XI  to  XV,  Mune  tople  and  Mction  number. 
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Ganguzza  v.  Sampsell,  184  111.  App.  34. 


Filippo  Ganguzza,  Plaintiff  in  Error,  t.  Marshall  E. 
Sampsell,  Becelyer,  Defendant  In  Error. 

Gen.  No.  18,806.     (Not  to  be  reported  In  full.) 

Error  to  the  Superior  Court  of  Cook  County;  the  Hon.  Hoheb 
Abboit,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  December  2, 
1913.    Rehearing  denied  December  16,  1913. 

Statement  of  the  Case. 

Action  by  Filippo  Ganguzza  against  Marshall  E. 
Sampsell,  sole  surviving  receiver  of  the  Chicago  Union 
Traction  Company,  to  recover  damages  for  personal 
injuries  sustained  from  the  sudden  starting  of  a  street 
car.  From  a  judgment  for  defendant,  plaintiflF  brings 
error. 

Harry  W.  Standidgb,  for  plaintiff  in  error. 

Joseph  D.  Ryan  and  William  H.  Symmes,  for  de- 
fendant in  error;  John  B.  Guilliams  and  Frank  L. 
Kriete,  of  counsel. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Appeal  and  esbob,  S  1017* — when  hill  of  exceptions  must  con^ 
tain  all  the  evidence.  Error  In  giving  an  instruction  claimed  not 
to  have  been  supported  by  the  evidence  will  not  be  considered 
where  the  bill  of  exceptions  does  not  give  all  the  evidence,  or  a 
complete  synopsis  thereof  In  narrative  form. 

2.  Instructions,  §  151* — when  embodied  in  instruction  given. 
Plaintiff's  Instruction  as  to  effect  of  the  number  of  witnesses  ou 
either  side  may  be  refused  where  it  is  fully  covered  by  defend- 
ant's instruction. 

3.  Trial,  f  128* — when  testimony  is  not  misread  to  jury.  A 
charge  that  counsel  misstated  to  the  Jury  the  testimony  of  a  witness 

*See  Illinois  Notes  Dtsest,  Vols.  XI  to  XV»  same  topic  aud  section  number. 
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Popper  et  al.  v.  Spelz,  184  111.  App.  35. 

In  a  street  railroad  accident  case  by  adding  the  words  "at  Ohio 
street"  to  an  answer  is  not  sustained,  where  counsel  Insisted  he  was 
reading  from  his  own  notes,  there  was  no  showing  he  was  reading 
from  a  stenographic  report  of  the  evidence,  and  as  a  fair  inference 
the  street  was  referred  to  in  the  question  and  the  jury  were  in- 
structed not  to  decide  the  case  upon  statements  of  counsel  outside 
of  the  evidence. 


Edwin  S.  Popper  and  Emil  L.  Popper,  Appellees,  t. 

Frederick  W.  Spelz,  Appellant. 

Gen.  No.  1S,817.     (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Vibgil 
W.  Mills,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Reversed.  Opinion  filed  December  2, 
1913.    Rehearing  denied  December  16,  1913. 

Statement  of  the  Case. 

Action  by  Edwin  S.  Popper  and  Emil  L.  Popper, 
partners,  trading  as  Leo  Popper  &  Sons,  against  Fred- 
erick W.  Spelz  upon  an  alleged  guaranty  of  payment 
of  an  order  made  by  a  corporation  which  the  corpora- 
tion had  given  the  plaintiffs,  the  defendant  being  an 
officer  of  the  corporation.  From  a  judgment  for  plain- 
tiffs for  $221.58,  defendant  appeals. 

Edwin  L.  Waugh,  for  appellant. 

WiLUAM  J.  Stapleton,  for  appellees. 

Mb.  Justice  Claek  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  GuABAWTT,  §  3* — When  letters  "0.  K."  are  not.  The  letters 
"O.  K."  written  by  an  officer  on  an  order  given  by  the  corporation 
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Welch  V.  Newbold,  184  111.  App.  36. 


do  not  of  themselves  constitute  a  contract  of  guaranty,  and  will 
be  understood  generally  as  meaning  that  the  order  had  the  ap- 
proval of  the  officer  whose  name  appears. 

2.  GuABANTY,  §  3* — when  officer  of  corporation  not  liable.  An 
officer  of  a  corporation  refused  to  sign  a  form  guarantying  pay- 
ment of  the  corporation's  order  but  marked  the  order  with  the 
letters  "O.  K,"  and  his  clerk  without  authority  wrote  the  seller  in 
his  name,  the  seller  that  the  "O.  K.."  would  have  to  suffice  as  a 
guaranty.  The  alleged  guarantor  testified  the  clerk  had  no  author- 
ity to  write  such  letter,  that  it  was  not  written  in  accordance  with 
the  directions  given  and  that  he  marked  the  order  as  an  approval. 
Held,  a  guaranty  was  not  established  and  a  verdict  should  have 
been  directed. 

3.  Guaranty,  §  12* — scope  of  liahiHty.  The  liahility  of  a  guar- 
antor  is  limited  to  the  express  terms  of  his  undertaking  and  cannot 
be  extended  by  implication. 


Edward  J.  Welch^  Appellee^  y.  Helen  M.  Newbold^ 

Appellant. 

Gen.  No.  18,818.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  December  2, 
1913.    Rehearing  denied  December  16,  1913. 

Statement  of  the  Case. 

Action  by  Edward  J.  Welch  against  Helen  M.  New- 
bold  upon  an  account  stated  made  up  of  items  of  dis- 
bursements by  plaintiff  as  attorney  and  business  agent 
for  defendant  and  including  charges  for  professional 
services  based  upon  a  monthly  compensation  fixed 
by  a  written  contract.  From  a  judgment  for  plaintiff 
for  $6,135.41,  defendant  appeals. 

Joseph  B.  Fleming,  for  appellant. 

Henby  R.  Rathbone,  for  appellee. 
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Tuttle  V.  Newbold,  184  111.  App.  37. 

Mb.  Justice  Clabk  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  MimiCTPAi.  CouBT  OF  Chicago,  S  29* — when  refusal  to  require 
more  specific  statement  of  claim  is  not  reviewed.  The  discretion 
vested  in  a  trial  judge  in  not  requiring  a  more  specific  statement 
of  claim  was  not  abused  where  interrogatories  and  answers,  as 
permitted  under  the  practice  of  the  Municipal  Court  of  Chicago, 
were  filed  by  the  defendant 

2.  Evidence,  |  164* — when  letter  is  not  self-serving .  Where  an 
attorney  writes  to  his  client  a  letter  in  the  nature  of  a  demand  for 
payment  of  his  fees  and  disbursements  and  the  client  replies 
promising  payment,  his  letter  is  not  a  self-serving  declaration  and 
both  letters  are  admissible  in  evidence. 

3.  Limitation  of  actions,  §  117* — when  evidence  is  sufficient  to 
show  promise.  Where  in  an  action  upon  an  account  stated  the 
plaintiff  testifies  he  presented  the  account  and  was  promised  pay- 
ment In  part  at  a  certain  time  and  the  balance  later  and  is  cor- 
roborated by  another  witness,  which  testimony  is  denied  by  the  de- 
fendant, there  is  sufficient  proof  of  the  admission  of  the  debt  and 
a  promise  to  pay  so  that  the  statute  of  limitations  does  not  apply. 

4.  Instructions,  §  28* — when  oral  instruction  proper.  Written 
Instructions  may  be  refused  in  the  Municipal  Court  of  Chicago, 
where  the  court  determines  to  charge  the  Jury  orally. 


Frank   L.   Tuttle^   Appellee^  t.   Helen   M.   Newbold^ 

Appellant. 

Gen.  No.  18,825.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.    Affirmed.    Opinion  filed  December  2, 1913. 

Statement  of  the  Case. 

Action  by  Frank  L.  Tuttle  against  Helen  M.  New- 
bold  to  recover  on  a  claim  for  services  and  disburse- 
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Larsen  y.  Ward  Corby  Co.,  184  111.  App.  38. 

ments  alleged  to  have  been  performed  and  made  by 
one  Welch.  Plaintiff  sues  as  assignee  of  said  claim. 
From  a  judgment  in  favor  of  plaintiff  for  $1,409.79, 
defendant  appeals. 

Joseph  B.  Fleming,  for  appellant 

Hbnby  R.  Rathbonb,  for  appellee. 

Mb.  Justice  Clabk  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  AcooimT,  ACTION  ON,  8  1* — vjhen  verdict  sustained  hy  the  evi- 
dence. In  an  action  to  recover  on  an  account  for  services  and 
disbursements  assigned  to  plaintiff,  a  verdict  for  plaintiff  held 
not  manifestly  against  the  weight  of  the  evidence. 

2.  Evidence,  §  164* — when  letter  is  not  self-serving.  Where  an 
attorney  writes  to  his  client  letters  in  the  nature  of  demands  for 
payment  of  his  fees  and  disbursements,  and  the  client  replies 
promising  payment,  the  attorney's  letters  are  not  inadmissible, 
in  an  action  to  recover  for  his  services,  as  self-serving  declarations 
and  the  client's  letters  are  admissible  as  admissions.  Following 
Welch  V.  Newbold,  Gen.  No.  18,818,  ante.  p.  36. 


Peter   Larsen,   Appellee,   v.   Ward   Corby   Company, 

Appellant. 

Gen.  No.  18,826. 

1.  Evidence,  §  105* — when  efforts  to  suppress  testimony  ad- 
missihle.  All  efforts  to  suppress  material  testimony  made  by  a 
party  or  his  authorized  agent  is  admissible  to  show  an  implied  ad- 
mission that  he  has  no  right  to  recover  if  the  case  was  tried  on  the 
evidence  in  the  case  as  it  exists,  and  that  it  is  not  sufficient  to  en- 
title him  to  recover  unless  he  is  aided  by  suppressing  evidence  or 
the  fabrication  of  more  evidence. 

2.  Appejil  and  errob,  §  1777* — when  exclusion  of  evidence  of 
suhomction  of  witness  reversible   error.     In   an   action   for  per- 
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flonal  injuries  resulting  from  a  collision,  refusal  of  court  to  per- 
mit a  witness  for  the  defendant,  who  was  in  the  employ  of  the 
defendant  at  the  time  of  the  collision,  to  answer  a  question  with 
reference  to  a  conversation  had  between  himself  and  the  plaintiff 
and  an  attorney  for  the  plaintiff,  held  reversible  error,  where  on  be- 
half of  the  defendant  it  was  stated  that  the  purpose  of  the  ques- 
tion was  to  show  that  plaintiff  and  his  attorney  made  a  proposi- 
tion to  the  witness  "to  stay  away  from  the  trial,  offering  to  make 
it  right  if  he  would  not  appear  and  testify  on  behalf  of  the  de- 
fendant" 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Chables  M.  Foeix,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Reversed  and  remanded.  Opinion 
fllod  December  2,  1913. 

Herbebx  S.  Duncombb  and  Louis  J.  Behan^  for  ap- 
pellant. 

Hiram  Blaisdell  and  Frank  D.  Burgess,  for  appel- 
lee; Harry  F.  Brewer,  of  counsel. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

The  appellee,  as  plaintiff,  brought  suit  against  the 
appellant,  as  defendant,  for  damages  for  personal  in- 
juries alleged  to  have  been  sustained  through  the  neg- 
ligence of  the  defendant,  resulting  in  a  collision  be- 
tween a  bicycle  upon  which  plaintiff  was  riding  and  a 
wagon  of  the  defendant. 

We  have  reached  the  conclusion  that  the  judgment 
must  be  reversed  and  the  cause  remanded.  Inasmuch 
as  there  may  be  a  new  trial  we  refrain  from  discussing 
the  evidence  in  the  case. 

A  man  who  at  the  time  of  the  trial  was  not  employed 
by  the  defendant,  but  who  was  in  the  employ  of  the 
defendant  and  the  driver  of  the  team  at  the  time  of  the 
collision,  was  a  witness  for  the  defendant.  During  his 
examination  he  was  asked  with  reference  to  a  conver- 
sation had  between  himself  and  the  plaintiff  and  an 
attorney  for  the  plaintiff.  The  court  refused  to  allow 
the  question  to  be  answered.    On  behalf  of  the  defend- 
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Fox  y.  Ehlers,  184  III.  App.  40. 

ant  it  was  stated  that  the  purpose  of  the  question  was 
to  show  that  the  plaintiff  and  his  attorney  at  that  time 
made  a  proposition  to  the  witness  'Ho  stay  away  from 
the  trial,  offering  to  make  it  right  if  he  would  not  ap- 
pear and  testify  on  behalf  of  the  defendant  company. ' ' 
On  behalf  of  the  plaintiff  it  is  urged  that  the  offer  was 
not  specific  enough,  and,  second,  that  even  if  there  was 
error  in  the  refusal  to  admit  the  testimony  it  was 
harmless  error. 

The  rule  as  stated  in  Chicago  City  By.  Co.  v.  Mc- 
Mahon,  103  111.  485,  is  that  all  efforts  to  suppress  mate- 
rial testimony  made  by  a  party  or  his  authorized 
agent,  are  proper  to  be  shown  *' because  it  is  in  the 
nature  of  and  implies  an  admission  that  he  has  no  right 
to  recover  if  the  case  was  tried  on  the  evidence  in  the 
case  as  it  exists — that  it  is  not  suflScient  to  recover 
unless  aided  by  suppressing  evidence,  or  the  fabrica- 
tion of  more  evidence.^*  The  doctrine  of  this  case  was 
approved  in  United  States  Brewing  Co.  v.  Buddy,  203 
HI.  306,  and  it  has  been  followed  in  various  cases  in  the 
Appellate  Courts  of  the  State. 

We  are  not  persuaded  that  it  was  the  duty  of  the 
trial  court  to  direct  a  verdict  for  the  defendant. 

For  the  error  pointed  out  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Beversed  and  remanded. 


In  re  Estate  of  Oscar  Sehroeder,  Deceased. 

On  Appeal  of  Catherine  L.  Fox  et  al.^  Appellants^  t. 
Henry  Ehlers  et  al.,  Executors^  Appellees. 

Gen.  No.  18,858.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  H. 
SUgbijng  Pomebot,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Reversed  and  remanded.  Opinion 
filed  December  2,  1913. 
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Fox  V.  Ehlers,  184  111.  App.  40. 

Statement  of  the  Case. 

Appeal  to  the  Circuit  Court  in  the  matter  of  the 
estate  of  Oscar  Schroeder,  deceased,  in  which  Cath- 
erine L.  Fox  and  Sophia  Lord  are  appellants  and 
Henry  Ehlers  and  others  as  executors  are  appellees 
to  review  an  order  of  the  Probate  Court  approving  the 
final  account  of  the  executors  and  ordering  their  dis- 
charge upon  the  filing  of  receipts  of  distributees.  From 
an  order  of  the  Circuit  Court  dismissing  the  appeal 
for  want  of  jurisdiction  to  review  the  order,  Catherine 
L.  Fox  and  Sophia  Lord,  appellants  below,  appeal. 

David  Stewart  and  Bennbr  &  Weld,  for  appellants ; 
E.  K.  Smith,  of  counsel. 

Charles  P.  Abbey,  for  appellees. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  esbob,  §  632* — limitation  for  perfecting  an  appeal 
where  a  previous  order  was  vacated  and  re-entered  with  amend- 
ments. Where  an  order  of  the  Probate  Court  is  entered  vacating  a 
previous  order  and  re-entering  the  same  with  amendments,  the 
time  for  perfecting  an  appeal  to  the  Circuit  Court  begins  to  run 
from  the  date  of  the  second  order. 

2.  Appeal  and  ebrob,  S  1105* — when  appeal  from  order  should 
not  "be  dismissed  for  abuse  of  discretion  in  entering  the  order.  Such 
appeal  should  not  be  dismissed  upon  the  allegation  that  the  court 
abused  its  discretion  in  entering  the  second  order. 

•See  IlUnoJA  Notes  Digest,   Vols.  XI  to  XY,   0aine  topic  and  lectioa  number. 
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Apthorp  y.  Domke,  184  111.  App.  42. 


Bessie  Apthorp,  Appellee,  t.  Paul  0.  Domke,  Appellant. 
Oen.  No.  18,859.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Affirmed.  Opinion  filed  December 
2,  1913. 

Statement  of  the  Case. 

Action  by  Bessie  Apthorp  against  Paul  0.  Domke 
to  recover  damages  for  personal  injuries  sustained  by 
plaintiff  alleged  to  have  been  caused  by  the  negligence 
of  defendant's  servant  in  driving  a  horse  and  wagon 
so  as  to  strike  down  and  run  over  plaintiff  at  a  street 
intersection.  From  a  judgment  in  favor  of  plaintiff 
for  four  hundred  and  twenty-seven  dollars,  defendant 
appeals. 

WiiiLiAM  Daniel  Johnson,  for  appellant. 

No  appearance  for  appellee. 

Mb.  Justice  Clabk  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Neglioence,  §  138* — when  plaintiff  need  not  prove  oumenhip 
of  iwttrument  causing  the  injury.  In  an  action  for  personal  in- 
juries resulting  from  the  negligent  driving  of  a  horse  and  wagon^ 
burden  is  not  upon  plaintlfC  to  prove  defendant's  ownership  of  the 
horse  and  wagon  where  the  only  plea  filed  by  defendant  was  the 
general  issue. 

2.  Appeal  akd  ebbob,  §  1561* — when  refusal  of  requested  instruc- 
tions not  error.  Refusal  of  requested  instructions  which  were 
covered  by  other  instructions  given,  held  not  error. 


•See  nilnelfl  Netee  Dlseet»   ToU.  XI  to  XV.  iMne  tople  and  lectloii  B«ml 
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Henry  Carraher,  next  friend  of  Kathryn  Carraher, 
Plaintiif  in  Error,  y.  Chieago  Telephone  Company, 
Defendant  in  Error. 

Gen.  No.  18,532. 

Master  and  servant,  §  703* — when  evidence  inaufficient  to  show 
negligence  of  telephone  company  in  maintaining  safe  switchboard 
for  operator.  In  an  action  for  injuries  sustained  by  a  telephone 
operator,  alleged  to  have  been  caused  by  the  negligence  of  the  tele- 
phone company  in  permitting  a  powerful  current  of  electricity  to 
pass  through  the  wires  and  in  maintaining  wires  and  attachments 
not  insulated,  plaintiffs  evidence  held  insufficient  to  prove  the  al- 
legations of  negligence. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas  G. 
WiNDEs,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  December  4, 
1913,  nunc  pro  tunc  as  of  December  2,  1913. 

Theodobe  Q-.  Case,  for  plaintiff  in  error;  Mtjnsok 
T.  Case,  of  counsel. 

Holt,  Wheeleb  &  Sidley,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  McSubely  delivered  the 
opinion  of  the  court. 

Kathryn  Carraher,  hereinafter  called  plaintiff,  by 
next  friend  brought  suit  against  the  Chicago  Telephone 
Company,  hereinafter  called  defendant,  to  recover 
damages  for  personal  injuries  alleged  to  have  been 
received  by  her  while  working  as  a  switchboard  oper- 
ator for  the  defendant.  At  the  conclusion  of  the  intro- 
duction of  testimony  on  behalf  of  the  plaintiff,  upon 
motion  of  the  defendant,  the  court  instructed  the  jury 
to  find  the  defendant  not  guilty.  The  jury  so  found 
and  judgment  was  entered  on  the  verdict.  Plaintiff 
contends  that  the  court  should  not  have  given  this  per- 
emptory instruction  and  urges  that  the  judgment 
should  be  reversed. 


•See  Illlftoie  NotM  nicest.    Vela.  XI  im  XV,   Mune  topic  and  Mctlon  iiiimber. 
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In  her  original  declaration  plaintiff  alleges  the  duty 
of  the  defendant  to  allow  '*only  a  small  current  of 
electricity,  sufficient  to  carry  telephonic  messages'' 
to  pass  through  its  wires,  and  that  it  was  negligent  in 
permitting  *  *  a  larger  and  stronger  current  of  electric- 
ity to  suddenly  be  transmitted  through  its  lines.'' 
Subsequently  two  additional  counts  were  filed,  in  the 
first  of  which  it  was  alleged  that  the  defendant  neg- 
ligently maintained  its  wires  and  attachments,  not  in- 
sulated, and  that  they  were  allowed  to  cross  and  come 
in  contact  with  other  wires  charged  with  powerful 
currents  of  electricity,  and  that  this  condition  so  con- 
tinued and  remained  for  several  days,  and  that  on 
February  11,  1902,  a  powerful  and  destructive  current 
of  electricity  passed  from  said  other  wires  and  at- 
tachments into  the  telephone  wires,  attachments  and 
switchboard  of  the  defendant,  whereby  they  became 
charged  with  a  large  and  destructive  current  of  elec- 
tricity, dangerous  and  destructive  to  life  and  health. 
No  attempt  was  made  to  prove  the  averments  of  the 
second  additional  count;  hence  it  is  unnecessary  to 
advert  further  to  it. 

The  evidence  as  to  the  occurrence  itself  is  that  of  a 
fellow-switchboard  operator,  who,  while  working  at 
her  own  board,  heard  the  plaintiff  say  that  she  had  got- 
ten a  shock,  and  saw  the  plaintiff  with  the  telephone 
cord,  hereinafter  described,  in  her  hand,  and  that  she 
**was  dazed"  and  was  assisted  into  another  room. 
There  was  evidence  that  shortly  afterwards  she  ap- 
peared nervous,  which  condition  seemed  to  advance 
until  about  a  year  after  that  time,  when  her  friends 
and  relatives  were  led  to  believe  from  her  conduct  and 
condition  that  she  was  unsound  mentally.  The  evi- 
dence also  showed  that  she  was  suffering  with  some 
form  of  dementia  at  the  time  of  the  trial,  which  was 
nearly  nine  years  after  the  date  of  the  occurrence. 

We  have  arrived  at  the  conclusion  that  the  ruling 
of  the  trial  court  was  proper  for  the  reason  that 
plaintiff  produced  no  legal  evidence  tending  to  prove 
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the  allegations  of  either  the  original  declaration 
or  the  first  additional  count.  As  we  have  noted  above, 
the  original  declaration  averred  the  duty  of  defend- 
ant to  pass  through  its  wires  a  small  current  of  elec- 
tricity, sufficient  only  to  carry  telephonic  messages, 
the  breach  alleged  being  the  passing  through  its  lines 
of  a  larger  and  stronger  current  of  electricity  than 
this. 

It  appears  from  the  evidence  that  at  the  time  of 
the  occurrence  in  question  the  so-called  ** talking  cur- 
rent" was  about  twenty-four  volts.  As  the  words 
indicate,  this  is  the  current  of  electricity  used  for  the 
transmission  of  messages.  The  so-called  **  ringing 
current"  has  a  voltage  of  seventy-five  or  eighty  when 
one  bell  is  rung,  and  less  voltage  when  a  number  are 
rung  at  the  same  time.  This  obviously  refers  to  the 
current  used  in  ringing  the  telephone  bell  for  the  pur- 
pose of  attracting  the  attention  of  a  subscriber.  There 
is  nothing  whatever  in  the  record  evidencing  any  duty 
upon  the  defendant  to  pass  through  its  lines  only  a 
^'talking  current,"  and  from  the  very  nature  of  the 
case  no  such  evidence  could  be  produced.  It  is  im- 
possible to  conceive  of  a  usable  telephone  system  with- 
out some  device  for  calling  subscribers  to  the  instru- 
ment, and  that  this  ''ringing  current"  necessitates  a 
larger  voltage  is  conceded.  Even  if  the  plaintiff  re- 
ceived an  electrical  shock  as  is  claimed,  this  standing 
alone  could  not  support  the  charge  of  negligence  now 
under  consideration,  especially  in  view  of  the  evi- 
dence of  plaintiff's  witness  that  the  resisting  powers 
of  the  particular  individual  concerned  is  the  important 
factor  determining  the  amount  of  shock  received,  and 
that  the  plaintiff  might  have  been  in  exactly  the  same 
condition  of  injury  as  she  appeared  to  be  in  after 
the  occurrence,  as  the  result  of  receiving  a  current  of 
even  as  low  as  ten  volts. 

Neither  is  there  any  evidence  that  the  wires  and 
attachments  belonging  to  defendant  were  not  insu- 
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lated  or  that  they  were  allowed  to  cross  and  come  in 
contact  with  other  wires  and  attachments  from  which 
passed  a  powerful  and  destructive  current  of  elec- 
tricity into  the  wires,  attachments  and  switchboard 
of  the  defendant,  as  alleged  in  the  first  additional 
count. 

There  was  evidence  tending  to  show  some  defect 
in  the  device  called  the  *'cord''  and  **plug''  used  in 
operating  the  switchboard.  It  would  unduly  extend 
this  opinion  to  attempt  any  technical  detailed  descrip- 
tion of  this  device.  Any  one  who  has  seen  even  a 
small  telephone  switchboard  will  recognize  the  device 
as  the  black  rubber  plug,  about  the  thickness  of 
a  lead  pencil,  which  is  inserted  by  the  operator  into 
a  small  hole  or  opening  in  the  face  of  the  switchboard 
when  a  telephone  connection  is  desired.  This  rubber 
plug  is  attached  to  the  end  of  a  cord  which  runs  down 
through  a  hole  in  a  horizontal  shelf,  where  a  coun- 
terweight and  pulley  tend  to  draw  the  plug  down 
when  not  in  use,  leaving  it  sticking  up  from  the  face 
of  the  shelf.  This  cord  contains  a  wire  or  wires 
through  which,  when  used,  a  current  of  electricity 
passes.  The  fellow-operator  of  the  plaintiff  testified 
that  for  two  or  three  days  before  the  occurrence  in 
question  one  of  the  plugs  had  a  white  paper  cap  stick- 
ing on  it,  which  was  understood  as  notice  that  the 
particular  plug  or  cord  was  out  of  order ;  that  a  repair 
man  worked  with  tools  for  a  time  on  this  cord  and 
then  told  the  plaintiff  that  it  was  in  repair  and  that 
she  could  use  it;  that  shortly  thereafter  the  witness 
heard  plaintiff  say,  *^ Oh, I  got  a  shock,"  and  that  wit- 
ness turned  and  saw  that  plaintiff  had  this  particular 
cord  in  her  hand. 

To  conclude  that  this  evidence  either  directly  or 
inferentially  tends  to  prove  the  allegations  of  the  ad- 
ditional count  is  to  indulge  merely  in  speculation. 
To  reach  such  a  conclusion  we  should  be  compelled  to 
presume  that  the  cord  was  not  repaired  by  the  repair 
man,  although  the  evidence  tends  to  show  the  con- 
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trary;  also  that  the  alleged  defect  was  absence  of  in- 
sulation; and  upon  this  we  must  presume  that  there 
was  a  contact  with  other  wires  and  attachments 
charged  with  powerful  and  destructive  currents  of 
electricity,  and  further  that  the  result  was  the  trans- 
mission of  such  a  current  to  the  wire  in  the  cord  held 
by  plaintiflF.  Such  indulgence  in  presumptions  upon 
presumptions  the  law  will  not  permit. 

It  is  also  important  to  note  that  plaintiff's  expert 
mechanical  witness  testified  that  even  if  there  existed 
any  defect  in  the  cord  or  plug  causing  a  shock  to  the 
operator,  it  would  be  only  a  shock  from  the  normal 
** ringing  current'^  and  that  she  might  receive  this 
shock  with  no  defect  in  the  apparatus  if  she  should 
improperlj^  handle  it.  In  this  connection  we  again 
recall  Dr.  Kiernan's  statement  that  the  comparative 
diflference  in  voltage  between  the  talking  current  and 
ringing  current  had  no  causal  relation  to  the  alleged 
injuries. 

We  deem  it  unnecessary  to  consider  other  points 
presented  and  discussed  by  both  counsel,  including 
what  is  urged  in  support  of  the  claim  that  this  is  a 
res  ipsa  loquitur  case.  We  have  given  consideration 
to  these  points,  and  are  not  led  thereby  to  any  diflfer- 
ent  conclusion  from  that  which  we  have  indicated. 

Plaintiff  by  her  declaration  alleged  specific  and  par- 
ticular acts  of  negligence,  and  upon  the  trial  was 
bound  to  produce  legal  evidence  tending  to  support  at 
least  one  of  such  charges.  In  this,  as  we  view  the 
matter,  she  has  failed,  and  the  action  of  the  trial  court 
in  instructing  the  jury  as  was  done  was  proper,  and 
therefore,  for  the  reasons  indicated,  the  judgment 
will  be  afSrmed. 

Affirmed. 
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Caroline  E.  Knipping,  Appellee,  t.  Chicago  Telephone 

Company,  Appellant. 

Gen.  No.  18,452.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Clabence  N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1912.  Affirmed.  Opinion  filed 
December  4,  1913,  nunc  pro  tunc  as  of  December  2,  1913.  Rehear- 
ing denied  December  24,  1913. 

Statement  of  the  Case. 

Action  by  Caroline  E.  Knipping  against  the  Chicago 
Telephone  Company  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  alleged  to  have  been 
caused  by  a  shock  received  by  plaintiff  while  answer- 
ing a  telephone  call.  From  a  judgment  in  favor  of 
plaintiff  for  two  thousand  dollars  defendant  appeals. 

Holt,  Wheelbb,  Cutting  &  Sidlby,  for  appellant. 

Theodore  G.  Case,  for  appellee;  Munson  T.  Case, 
of  counsel. 

Mr.  Presiding  Justice  McSurely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Negligence,  §  204* — when  pJaintitTs  evidence  tends  to  support 
declaration.  In  an  action  against  a  telephone  company  to  recover 
damages  for  a  shock  sustained  by  plaintiff  while  answering  a  tele- 
phone call,  plaintiff's  evidence  held  sufficient  to  warrant  court  in 
denying  a  motion  to  direct  a  verdict  for  defendant 

2.  Negligence,  §  185* — what  evidence  sufficient  to  prove  personal 
injuries.  Evidence  of  a  condition  of  good  health  prior  to  an  ac- 
cident and  illness  and  poor  health  immediately  succeeding  it,  is 
sufficient  evidence  from  which  the  jury  might  legitimately  conclude 
that  the  latter  condition  was  caused  by  the  accident 

3.  Tbial,  §  187* — rule  regarding  direction  of  verdict.  Correct 
rule  applicable  to  a  motion  to  direct  a  verdict  is  that  admitting 


*See  niinoi*  Notes  Divest,   Vols.  XI  to  XV,   Mune  tople  and  lectloii  Bumbar. 
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the  eyidence  in  favor  of  the  plalntifE  to  be  true,  does  it,  together 
with  all  legitimate  conclusions  which  may  be  drawn  therefrom, 
fairly  tend  to  establish  plaintiffs  cause  of  action  as  laid  in  the 
declaration?  If  it  does,  then  the  court  commits  no  error  in  re- 
fusing the  motion  and  in  permitting  the  facts  to  be  passed  upon 
by  the  jury. 

4.  Trial,  S  186* — queationa  conHdered  on  motion  to  direct  a 
verdict.  On  motion'  to  direct  a  verdict,  it  is  not  for  the  court  to 
consider  whether  the/evidence  is  weak  or  strong,  or  whether  or  not 
discredit  has  been  cast  upon  it  by  cross-examination.  All  such 
matters  are  for  the  Jury  to  weigh  and  pass  upon. 

5.  Appeal  and  ekrob,  8  606* — what  necessary  to  preserve  ruling 
on  motion  to  direct  a  verdict.  Ruling  of  court  denying  a  motion 
to  direct  a  verdict  for  defendant  is  preserved  by  exception  taken  to 
the  ruling,  without  the  necessity  of  any  further  motion,  not  even 
the  motion  for  a  new  trial. 

6.  Appeal  and  ebbob,  §  607* — when  special  findings  of  jury  not 
reviewable.  Special  findings  of  jury  are  conclusive  when  not  asked 
to  be  set  aside  on  motion  for  a  new  trial 


W.  W.  Wilcox  Company,  Defendant  In  Error,  t.  J.  E. 

Ingram,  Plaintiff  in  Error. 

Oen.  No.  18,557.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  E. 
Jennings,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  December  4, 
1913,  nunc  pro  tunc  as  of  December  2,  1913.  Rehearing  denied 
December  16,  1913. 

Statement  of  the  Case. 

Action  by  W.  W.  Wilcox  Company,  a  corporation, 
against  J.  E.  Ingram  on  a  claim  for  goods  sold  and 
delivered,  work  and  materials  furnished,  money  re- 
ceived by  defendant  for  nse  of  plaintiff,  interest  on 
divers  sums  of  money  and  money  due  on  account 
stated.  From  a  judgment  in  favor  of  plaintiff  for 
$368.19,  defendant  brings  error. 


•See  niinol*  Notes  Divest,  YoU.  XI  to  XV,    Mune  tople  and  aeetlon  niimber. 
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Mangold  et  al.  v.  King.  184  III.  App.  50. 


Simon  T.  Sutton  and  H.  J.  Kosenberg,  for  plaintiff 
in  error ;  James  D.  Power,  of  counsel. 

E.  C.  Ferguson,  for  defendant  in  error. 

Mr.  Presiding  Justice  McSurely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Pecislon. 

Municipal  court  of  Chicago,  §  26* — tchen  atenographic  report  im- 
properly filed  nunc  pro  tunc.  Where  a  stenographic  report  1b  pre- 
sented to  and  signed  by  the  trial  judge  within  apt  time,  an  order 
of  court  entered  nearly  eight  months  thereafter  permitting  it  to 
be  filed  nunc  pro  tunc  as  of  the  day  it  was  presented  to  and  signed 
by  the  trial  judge  Is  void  and  of  no  effect,  and  the  stenographic  re- 
port may  on  motion  be  stricken  from  the  record. 


Louis  A.  Mangold  and  William  F.  Conghenor,  trading 
as  Louis  A.  Mangold  &  Co.,  Plaintiffs  in  Error,  t. 
H.  £•  King,  Defendant  in  Error. 

Oen.  No.  18,650. 

1.  Attachment,  §  246* — when  verdict  may  he  directed  for  defend- 
ant upon  the  attachment  issue.  In  attachment  proceeding  evidence 
that  defendant  withdrew  his  bank  balance  and  tried  to  collect 
other  moneys  from  those  who  held  it  subsequent  to  the  dis- 
missal of  a  prior  attachment  suit,  is  not  sufficient  evidence  of 
itself,  to  give  rise  to  any  legitimate  inference  of  fraud,  conceal- 
ment, etc.,  and  direction  of  a  verdict  for  defendant  held  proper. 

2.  Municipal  court  of  Chicago,  S  30* — when  refusal  of  re- 
quested instructions  not  error.  Refusal  of  requested  instructions 
which  so  far  as  they  were  material  and  correct  were  covered  by  the 
oral  charge  of  the  court,  held  not  error. 

3.  Municipal  court  of  Chicago,  |  26* — when  document  is  suf- 
ficient as  a  statement  of  facts  or  stenographic  report.  A  document 
purporting  to  be  a  correct  statement  by  the  judge  of  "matters  per- 
taining to  proceedings  at  the  trial"  which  "do  not  otherwise  so  fully 
appear  of  record,"  including  a  transcript  of  all  the  evidence,  the 
rulings  of  the  court  upon  the  admissibility  of  evidence  the  instruc- 

*8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV»  same  topic  and  section  number. 
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tions  of  the  court,  the  objections  made  and  a  statement  of  the 
court's  rulings  upon  these  matters  and  upon  the  motion  for  a  new 
trial  and  in  entering  Judgment,  held  sufficient  compliance  with 
Municipal  Court  Act,  §  23,  J.  ft  A.  H  3336,  requiring  a  statement  of 
facts  or  a  stenographic  report. 

4.  Municipal  coubt  of  Chicago,  §  26* — when  certificate  of  trial 
judge  to  statement  of  facts  conclusive.  A  Judge's  certificate  to 
a  document  purporting  to  be  a  statement  of  facts  showing  on 
its  face  that  it  was  presented  to  the  judge  who  tried  the  case  for 
signing  and  filing  at  the  proper  time,  and  that  it  was  in  fact  signed 
by  him  as  of  the  date  it  was  presented,  cannot  be  contradicted 
by  another  certificate  made  by  another  judge  that  it  was  presented 
to  him  for  signing  and  filing  on  the  same  day. 

5.  Municipal  coubt  of  Chicago,  S  26* — when  presumed  that 
certificate  of  statement  of  facts  was  signed  in  apt  time.  Where 
nothing  afflrmatlvely  appears  to  the  contrary  it  will  be  presumed 
that  the  trial  court  signed  the  certificate  to  the  statement  of  facts 
In  apt  time. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  December  4, 
1913.    Rehearing  denied  December  16,  1913. 

Lewis  Edward  Dickinson,  for  plaintiflfs  in  error. 

Alden,  Latham  &  Young,  for  defendant  in  error; 
Chables  Martin,  of  counsel. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the 
court. 

This  writ  of  error  is  brought  to  review  the  proceed- 
ings and  judgment  of  the  Municipal  Court  in  a  fourth 
class  case,  wherein  the  plaintiflfs,  Louis  A.  Mangold 
&  Co.,  sued  the  defendant,  H.  E.  King,  in  attachment, 
to  recover  commissions  alleged  to  have  been  earned  by 
the  plaintiflfs  in  and  about  the  sale  of  the  leasehold  and 
fixtures  of  a  hotel  in  Chicago  owned  by  defendant. 
The  case  was  tried  before  a  jury.  At  the  close  of  the 
plaintiflfs'  evidence,  the  court  peremptorily  instructed 
the  jury  to  find  for  the  defendant  on  the  attachment 
issue,  which  was  done.  After  defendant  had  then  put 
in  his  evidence,  a  verdict  was  returned  in  his  favor  on 
the  assumpsit  issue. 

•See  nilnoU  Notes  IHffeet,  YoU.  XI  to  XV,  Mme  tople  and  eectlon  number. 
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A  motion  was  heretofore  made  to  strike  the  state- 
ment of  facts,  or  stenographic  report,  from  the  record, 
and  this  motion  was  reserved  to  the  hearing.  The 
record  shows  that  the  judgment  was  entered  on  May 
18,  1912.  On  June  13,  1912,  an  order  was  entered  ex- 
tending the  time  in  which  to  file  a  statement  of  facts 
to  July  17,  1912.  On  July  17,  1912,  there  was  filed 
in  the  office  of  the  clerk  of  the  Municipal  Court  a  docu- 
mient  called  (by  the  clerk)  a  '* statement  of  facts." 
This  document  begins  with  a  statement  that  **By 
authority  of  the  statutes  *  *  *  I,  Jacob  H.  Hop- 
kins, one  of  the  judges  of  said  court,"  by  whom  the 
case  was  tried,  **do  cause  to  be  prepared,  signed  by 
me  and  filed  herein,  at  the  instance  of  plaintiffs,  a 
statement  pursuant  to  such  statutes,  containing  and 
setting  forth,  to-wit:  the  matters  and  things  in  the 
manner  and  form  following,  pertaining  to  proceedings 
at  the  trial  thereof,  and  such  other  proceedings  in  the 
case  as  plaintiffs  have  desired  to  be  included."  Then 
follows  a  brief  recital  of  the  contents  of  the  affidavit 
for  attachment,  the  attachment  bond,  the  answer  of 
the  garnishee  and  the  affidavit  of  merits.  Following 
these  recitals  is  what  seems  to  be  a  stenographic  re- 
port of  the  evidence  heard  at  the  trial,  with  the  ob- 
jections made  to  the  evidence  as  it  was  introduced, 
and  a  digest  of  the  contents  of  the  exhibits  offered 
in  evidence ;  all  of  which  concludes  with  the  statement 
that  *'the  above  and  foregoing  was  and  is  all  of  the 
evidence,  offered,  introduced  and  considered  upon  the 
trial  of  said  cause."  Then  follow  the  instructions 
given  by  the  court,  a  statement  that  each  of  said  in- 
structions was  objected  to  by  plaintiffs'  counsel  and 
that  he  requested  other  instructions  to  be  given,  which 
are  set  out  at  length,  and  that  the  court  refused  to  give 
the  instructions  so  requested.  Then  follows  a  state- 
ment that  the  jury  returned  a  verdict  for  the  defend- 
ant on  April  22, 1912 ;  that  the  plaintiffs  entered  a  mo- 
tion for  a  new  trial ;  that  said  motion  was  heard  and 
denied  on  May  18,  1912 ;  and  that  judgment  for  costs 
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was  thereupon  entered  against  the  plaintiffs.  Then 
follows  a  copy  of  tlie  writ  of  error  from  this  court, 
after  which  is  the  following  conclusion: 

''Whereupon  plaintiffs  upon  to  wit,  July  17th,  A. 
D.  1912,  tendered  in  open  court  the  above  and  fore- 
going statement,  which  was  examined  by  the  court 
and  approved  as  hereinafter  set  forth. 

Forasmuch  as  the  matters  and  things  hereinabove  re- 
cited and  contained  do  not  otherwise  so  fully  appear 
of  record,  the  above  and  foregoing  correct  statement 
is  signed  and  ordered  filed  pursuant  to  the  statutes 
of  said  state  in  such  cases  made  and  provided,  this 
9/21/12  as  of  July  17th  A.  D.  1912. 

Jacob  H.  Hopkins,  (Seal.) 
Judge  of  the  Municipal  Court  of  said  City  oY  Chicago. 

Presented  for  signing  and  filing,  July  17th,  A.  D. 
1912. 

Freeman  K.   Blake, 
Judge  of  the  Municipal  Court  of  said  City  of  Chicago 

and  Acting  Chief  Justice." 

On  the  next  page  of  the  document  appears  an  affi- 
davit by  the  plaintiffs '  attorney,  subscribed  and  sworn 
to  July  16,  1912,  to  the  effect  that  he  made  diligent 
inquiry  as  to  the  whereabouts  of  Judge  Hopkins,  and 
was  informed  and  believes  that  said  judge  left  Chi- 
cago on  his  vacation  June  24,  1912,  to  go  to  Portland, 
Oregon,  and  has  not  been  heard  from  since;  that  the 
affiant  is  unable  to  present  *'said  statement  of  facts, 
etc.,"  to  Judge  Hopkins  because  of  the  absence  of 
said  judge  from  the  State  of  Illinois  and,  therefore, 
presents  the  same  to  acting  Chief  Justice  Blake.  A 
notice  of  such  application  accompanies  the  affidavit. 
At  the  bottom  of  this  additional  page.  Judge  Blake 
certified  that ' '  the  above  and  foregoing  statement,  affi- 
davit and  notice  were  duly  presented  in  open  court  for 
signing  and  filing  this  July  17,  A.  D.  1912." 

It  is  urged  that  the  document  above  described  is 
neither  **a  correct  statement  of  the  facts  appearing 
upon  the  trial  and  of  all  questions  of  law  involved  in 
such  case,  and  the  decisions  of  the  court  upon  such 
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questions  of  law,''  nor  **a  correct  stenographic  report 
of  the  proceedings  at  the  trial,''  within  the  meaning 
of  the  sixth  paragraph  of  section  23  of  the  Municipal 
Court  Act.  (J.  &  A.  H  3336.)  There  is  much  force 
in  the  contention.  But  we  do  not  think  the  document 
should  be  stricken  from  the  record  merely  because  it 
cannot  be  technically  classified.  Taking  all  its  state- 
ments together,  it  purports  to  be  a  correct  statement 
by  the  judge  of  ** matters  pertaining  to  proceedings 
at  the  trial"  which  '*do  not  otherwise  so  fully  appear 
of  record,"  including  a  transcript  of  all  the  evidence, 
the  rulings  of  the  court  upon  the  admissability  of  evi- 
dence, the  instructions  of  the  court,  the  other  instruc- 
tions requested,  the  objections  made  and  a  statement 
of  the  court's  rulings  upon  these  matters  and  upon  the 
motion  for  a  new  trial  and  in  entering  judgment.  Sec- 
tion 23  of  the  Municipal  Court  Act  (J.  &  A.  1[  3336), 
permits  the  party  who  prepares  either  a  statement 
of  facts  or  a  stenographic  report  for  the  judge's  sig- 
nature, to  omit  therefrom,  with  the  approval  of  the 
judge,  all  such  proceedings,  *' other  than  the  evidence 
and  rulings  of  the  court  with  respect  thereto  and  the 
charge  of  the  court,  as  the  judge  may  deem  unneces- 
sary for  the  presentation  to  the  Supreme  Court  or  the 
Appellate  Court  of  the  merits  of  the  case. ' '  The  doc- 
ument here  presented  contains  '^the  evidence  and  rul- 
ings of  the  court  with  respect  thereto,  and  the  charge 
of  the  court;"  and  we  must  therefore  presume  that 
if  anything  was  omitted,  it  was  omitted  with  the  ap- 
proval of  the  trial  judge  and  because  he  deemed  the 
omissions,  if  any,  were  *' unnecessary  for  the  pre- 
sentation" to  this  court  '*of  the  merits  of  the  case." 
The  document  is  therefore,  whatever  it  may  be  called, 
within  the  spirit  of  the  statute,  even  if  it  is  not  strictly 
within  the  letter  of  the  law. 

It  is  also  urged  that  the  document  in  question  shows 
upon  its  face  that  it  was  not  presented  to  Judge  Hop- 
kins within  the  time  allowed  by  the  court,  but  that  it 
was  presented  to  Judge  Blake  during  the  temporary 
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absence  of  Judge  Hopkins  from  the  State  of  Illinois. 
In  J  aggie  v.  Nagle  (No.  18610  of  this  court,  opinion 
filed  November  20, 1913),  183  111.  App.  237,  we  held  that 
section  23  of  the  Municipal  Court  Act  requires  the 
*' application '^  mentioned  in  that  section  (to  sign  and 
place  on  file  either  a  correct  statement  of  the  facts  or 
a  correct  stenographic  report)  to  be  made  to  the  judge 
**by  whom  the  judgment  was  entered,''  whose  duty 
it  is,  under  that  sectioti,  to  grant  such  an  application. 
It  was  also  suggested  in  the  opinion  filed  in  that  case 
(but  without  deciding  the  point)  that  if  it  ^appeared 
that  the  judge  by  whom  the  judgment  was  entered 
was  unable,  ''by  reason  of  death,  sickness  or  other 
disability,"  to  sign  and  place  on  file  such  a  statement 
of  facts  or  stenographic  report,  then  possibly  section 
81  of  the  Practice  Act  (J.  &  A.  ^  8618),  taken  in  con- 
nection with  section  19  of  the  Mimicipal  Court  Act 
(J.  &  A.  If  3331),  might  be  applicable.  If  it  be  as- 
sumed that  by  reason  of  the  temporary  absence  from 
the  State  of  Judge  Hopkins  an  application  might  have 
been  made  on  the  theory  suggested,  to  some  other 
judge  of  the  Municipal  Court,  and  that  such  other 
judge,  if  in  his  opinion  he  was  able  to  do  so,  might 
have  had  the  authority  to  sign  and  place  on  file  the 
statement  tendered,  that  was  not  done  in  this  case. 
Judge  Blake  did  not  assume  to  ''sign"  it,  in  the  sense 
of  certifying  to  its  correctness.  He  merely  marked  it 
*^ presented  for  signing  and  filing,"  etc.  It  does  not 
appear,  by  the  certificate  of  Judge  Blake  or  any  other 
judge  that  Judge  Hopkins  was,  in  fact,  under  any  dis- 
ability at  that  time.  True,  the  plaintiffs'  attorney 
made  an  affidavit  that  he  had  been  unable  to  find  Judge 
Hopkins  and  was  informed  and  believed  that  he  had 
temporarily  left  the  State ;  but  Judge  Blake  does  not 
certify  that  such  was  the  case,  nor  that  he  acted  upon 
the  information  contained  in  the  affidavit.  Judge 
Hopkins  himself  certifies  that  the  document  was  * '  ten- 
dered" on  July  17,  "in  open  court."    Judge  Hopkins 
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does  not  say  in  his  certificate  that  it  was  so  **  ten- 
dered" to  him,  nor  does  Judge  Blake  say  in  his  cer- 
tificate, to  whom  it  was  *' presented."  If  the  certifi- 
cate of  Judge  Hopkins  stood  alone,  it  would  appar- 
ently show  that  the  statement  of  facts  was  presented 
to  him  for  signing  and  filing  at  the  proper  time,  and 
was,  in  fact,  signed  later  by  him  as  of  the  date  it  was 
so  presented.  If  this  was  the  fact,  then  the  additional 
statement  by  Judge  Blake  that  it  was  '*  presented  for 
signing  and  filing"  on  the  same  day,  apparently  to 
him,  makes  no  difference  whatever.  In  any  event,  the 
certificate  of  the  judge  by  whom  the  judgment  was 
entered,  who  is  the  only  judge  authorized  by  the  Mu- 
nicipal Court  Act  to  make  such  a  certificate,  cannot 
be  contradicted  by  another  certificate  made  by  a  judge 
who  did  not  try  the  case  nor  enter  the  judgment. 
David  V.  Bradley,  79  111.  316;  Parker  v.  Village  of 
LaGrange,  167  111.  623.  All  the  cases  in  this  State, 
so  far  as  we  are  advised,  in  which  a  similar  document 
has  been  stricken  from  the  record  of  the  Appellate 
Court  because  it  was  not  signed  and  filed  within  the 
time  limited,  are  cases  in  which  it  affirmatively  ap- 
peared, or  was  conceded,  that  the  document  was  never, 
in  fact,  presented  to  the  judge  for  his  signature  within 
the  time  fixed.  Where  such  fact  is  not  conceded  and 
does  not  aifirmatively  appear,  it  will  be  presumed, 
from  the  fact  that  the  trial  judge  signed  the  document, 
that  he  would  not  have  signed  it  unless  it  had  been 
presented  to  him  in  apt  time.  Underwood  v.  Eos- 
sack,  40  111.  98;  Village  of  Hyde  Park  v.  Dunham,  85 
111.  569,  571;  Olds  v.  North  Chicago  St.  R.  Co.,  165 
111.  472,  474.  This  presumption  cannot,  in  our  opin- 
ion, be  overcome  by  the  certificate  of  another  judge. 
The  motion  to  strike  will,  therefore,  be  denied. 

Upon  the  merits  of  the  case,  the  errors  assigned 
may  be  summarized  as  follows:  (1)  the  court  erred 
in  directing  a  verdict  upon  the  attachment  issue;  (2) 
the  verdict  is  contrary  to  the  evidence;   (3)  the  court 
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erred  in  refusing  to  give  the  instructions  offered  by 
plaintiffs. 

The  record  filed  in  this  court  does  not  contain  a 
copy  of  the  affidavit  for  attachment.  The  *^  state- 
ment^' certifies  that  it  contains  ''the  usual  attachment 
allegations.''  Waiving  any  question  as  to  this  method 
of  presenting  an  alleged  error,  we  find  no  evidence  in 
the  record  fairly  tending  to  prove  any  ground  for  at- 
tachment. It  is  true  that  there  is  some  evidence  to 
the  effect  that  the  defendant  withdrew  his  bank  bal- 
ance of  about  fifty  dollars  and  tried  to  collect  other 
money  from  those  who  held  it  subsequent  to  the  dis- 
missal of  a  prior  attachment  suit;  but  such  evidence 
of  itself,  does  not  give  rise  to  any  legitimate  inference 
of  fraud,  or  concealment,  or  an  attempt  to  hinder, 
delay  or  defraud  creditors.  (We  infer  from  the  argu- 
ment of  counsel  that  these  grounds  are  intended  by 
the  terms  ''usual  attachment  allegations".)  The 
court  properly  directed  a  verdict  upon  the  attachment 
issue. 

There  was  a  sharp  conflict  in  the  evidence  between 
the  plaintiffs'  witnesses  and  those  of  the  defendant 
as  to  whether  the  price  at  which  the  property  was . 
'  sold  was  fixed  at  a  gross  sum,  including  commissions, 
or  was  fixed  at  a  net  price,  without  commissions. 
Upon  that  issue  of  fact,  we  think  the  jury  were  fully 
and  fairly  instructed,  and  we  cannot  say  from  the 
record  before  us  that  the  verdict  was  manifestly  con- 
trary to  the  preponderance  of  the  evidence.  As  to 
the  instructions  offered  and  refused  by  the  court,  we 
find,  upon  examination,  that  so  far  as  they  were  per- 
tinent, material  or  correct,  they  were  covered  by  the 
oral  charge  of  the  court. 

Finding  no  substantial  error  in  the  record,  the 
judgment  of  the  Municipal  Court  will  be  affirmed. 

Affirmed. 
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Otto  Geiersbaeh,  Defendant  in  Error,  t.  John  A.  Fip- 
pinger  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  18,335.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Chablks 
A.  McDonald,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Reversed  and  remanded  with 
directions.    Opinion  filed  December  4,  1913. 

Statement  of  the  Case. 

Petition  by  writ  of  mandamus  by  Otto  Geiersbach 
against  John  A.  Pippinger  and  others,  as  members  of 
the  board  of  trustees  and  the  board  of  local  improve- 
ments of  the  village  of  Bellwood,  to  compel  the 
respondents  to  take  steps  to  put  into  collection  a  spe- 
cial assessment  and  to  issue  proper  vouchers  for  pav- 
ing work  done  by  petitioner.  Prom  a  judgment 
awarding  the  writ,  respondents  bring  error. 

George  E.  Brannan,  for  plaintiffs  in  error. 

John  A.  Brown  and  Charles  W.  Hadley,  for  de- 
fendant in  error. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mandamus,  §  82* — when  proper  to  compel  collection  of  apecial 
assessment,  A  writ  of  mandamus  may  be  resorted  to,  to  compel 
a  village  to  proceed  to  enforce  the  collection  of  a  special  assess- 
ment if  it  has  failed  to  discharge  its  duty  in  that  respect 

2.  Mandamus,  §  143* — sufficiency  of  petition.  Allegations  of  peti- 
tion for  mandamus  held  to  sufficiently  show,  at  least  as  against  a 
general  demurrer,  such  a  state  of  facts  as  to  entitle  petitioner  to 
a  writ  commanding  a  village  to  take  necessary  steps  to  put  into 
collection  a  special  assesment 

•See  Illinois  Mote*  Dlvett,   Vol*.  XI  to  XV.    samo  topic  and  lection  nnmbw. 
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3.  Mandamus,  §  173* — form  of  judgment  Judgment  that  a  writ 
of  mandamus  "do  issue  herein/'  etc.,  held  not  defective  for  not 
specifying  what  respondents  are  to  do  where  the  prayer  of  the  peti> 
tion  is  clear  and  specific 

4.  Mandamus,  {  172* — what  relief  warranted  By  petition.  AUega- 
tions  of  a  petition  for  mandamus  to  compel  a  village  to  put  into 
collection  a  special  assessment  for  paving  work  done,  held  not  to 
warrant  court  in  directing  respondents  to  issue  vouchers  to  peti- 
tioner. 

5.  MuKiGiPAL  coBPORATiONS,  $  377* — When  village  estopped  to  as- 
sert informality  of  contract  for  improvement,  Ytllage  authorities 
accepting  work  done  by  contractor  in  laying  sidewalks  in  accordance 
with  an  ordinance,  and  under  the  superintendence  of  agents  for  the 
village,  are  estopped  from  setting  up  the  irregular  manner  in  which 
the  contract  was  entered  into  as  a  defense  to  a  petition  for  man- 
damus to  compel  the  village  to  put  into  collection  a  special  assess- 
ment. 


The  People  of  the  State  of  Illinois  for  use  of  State 
Board  of  Health,  Defendant  in  Error,  y.  Frank 
Klimek,  Plaintiff  in  Error. 

Gen.  No.  18,477.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  D. 
TUBNBAUOH,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.    Affirmed.    Opinion  filed  December  4, 1913. 

Statement  of  the  Case. 

Action  by  the  People  of  the  State  of  Illinois  for  the 
use  of  the  State  Board  of  Health  against  Frank  Kli- 
mek to  recover  the  sum  of  two  hundred  dollars  as  a 
penalty  for  a  second  offense  of  practicing  medicine 
without  a  license.  From  a  judgment  against  defend- 
ant for  two  hundred  dollars,  defendant  brings  error. 

Brady  &  Levy,  for  plaintiff  in  error;  Josiah  Bubn- 
HAM,  of  counsel. 


•See  nUnoie  Notee  Digeet*   VoU.  XI  to  XV»   eMne  topic  and  section  number. 
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Charles  Alling,  Jr.,  for  defendant  in  error. 

Mb.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Penalties,  S  5* — when  suit  for  penalty  ia  a  civil  proceeding. 
Where  an  offense  is  created  by  statute  and  a  penalty  is  fixed  for  its 
commiselon  which  is  to  be  recovered  in  an  action  of  debt  and  not 
by  prosecution,  the  action  is  civil  and  the  rules  of  criminal  plead- 
ing  and  procedure  do  not  apply  to  it 

2.  Physicians  and  bubgeons,  {  8* — nature  of  proceeding  to  re- 
cover  statutory  penalty  for  practicing  without  a  license,  A  proceed- 
ing under  the  Act  of  1899,  relating  to  the  practice  of  medicine,  J. 
ft  A.  1[  7390,  to  recover  a  penalty  for  the  offense  of  practicing  medi- 
cine without  a  license,  is  not  a  criminal  proceeding  requiring  the 
offense  to  be  proved  beyond  a  reasonable  doubt 

3.  Physicians  and  bubgeons,  {  8* — burden  of  proof.  In  action  to 
recover  a  penalty  for  offense  of  practicing  medicine  without  a 
license,  the  burden  is  upon  defendant  to  prove  that  he  had  such  a 
license. 

4.  Appeal  and  ebbob»  S  479* — when  objections  to  instructions 
not  available.  Objections  to  instructions  not  specifically  called  to 
the  attention  of  the  trial  court,  not  preserved  for  review. 


Oscar  J>.  Olson^  Executor,  Plaintiff  in  Error,  t.  Penn- 
sylyania  Company,  Defendant  in  Error. 

Gen.  No.  18,517.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  R. 
Stewabt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.    Affirmed.    Opinion  filed  December  4, 1913. 

Statement  of  the  Case. 

Action  by  Oscar  D.  Olson,  executor  of  the  will  of 
George  B.  Gibson,  deceased,  against  Pennsylvania 
Company,  a  corporation,  to  recover  a  certain  sum  de- 

•See  Ulinoifl  Note*  Di^eat,    VoU.  XI  to  XV,    tame  topio  and  motion  nnmber. 
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ceased  had  on  deposit  in  the  *' Employ ees  *  Saving 
Fnnd  of  the  Pennsylvania  Lines  west  of  Pittsburg.'* 
The  defense  was  that  said  sum  was  not  a  part  of  the 
estate  of  the  deceased  and  that  it  was  paid  to  the 
mother  of  the  deceased,  who  was  rightfully  entitled 
thereto.  From  a  judgment  in  favor  of  defendant, 
plainti£f  brings  error. 

David  G.  Einstein,  for  plaintiff  in  error. 

LoESCH,  Scofield  &  LoEscH,  for  defendant  in  error. 

Mb.  Justice  Gbidi^y  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beeision. 

1.  MnmciPAL  couBT  of  Chicago,  %  26* — presumption  in  the  aJh 
sence  of  a  correct  statement  of  facts.  In  the  absence  of  a  correct 
statement  of  the  facts  appearing  upon  the  trial.  It  must  be  pre- 
sumed that  there  was  sufficient  evidence  to  warrant  the  finding 
and  judgment. 

2.  MuNiciPAi.  couBT  OF  CHICAGO,  {  26* — When  statement  of  facts 
insufficient,  A  statement  of  facts  reciting  that  the  cause  was  heard 
on  a  stipulation  of  facts  Is  Insufficient  where  such  stipulation  is 
not  appended  to  or  in  anyway  made  a  part  of  the  statement  of  facts. 

8.  Appeai.  and  ebbob,  $  761* — when  stipulation  of  facts  is  not 
a  part  of  the  record.  A  stipulation  of  facts  appearing  In  the  tran- 
script of  the  record  as  having  been  filed  In  the  cause  is  not  a  part 
of  the  record  so  that  It  may  be  considered  on  review. 


N.  Mazzarella^  Plaintiff  in  Error,  y.  Olives  Kamberos, 

Defendant  in  Error. 

Gen.  No.  18,634.    (Not  to  be  reported  in  full.) 

'  Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  New- 
coMSB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1912.    Affirmed.    Opinion  filed  December  i,  1913. 


•iee  nifauRis  Note*  IMsett,  VoI«.  XI  to  XT»  Mune  iopio  and  MetloB  niimlMr. 
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Statement  of  the  Case. 

Action  by  N.  Mazzarella  against  Olives  Kamberos 
to  recover  fifty  dollars  claimed  to  be  due  to  plaintiff 
for  goods  sold  and  delivered  to  defendant.  Defendant 
filed  a  statement  of  set-off  or  counterclaim  for  seventy 
dollars  whiqji  he  claimed  to  be  due  to  him  from  plain- 
tiff in  a  transaction  unconnected  with  plaintiff's  cause 
of  action.  From  a  judgment  in  favor  of  defendant 
for'  twenty  dollars,  entered  on  a  finding  against  plain- 
tiff on  defendant's  claim  of  set-off,  plaintiff  brings 
error. 

Cairoli  Gigliotti,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Beeision. 

1.  Municipal  coukt  op  Chicago,  $  26* — presumption  in  the  ab- 
sence of  statement  of  facts,  etc.  In  the  absence  of  a  statement  of 
facts,  stenographic  report  or  bill  of  exceptions,  presumed  that  there 
was  sufficient  evidence  to  warrant  the  finding  and  Judgment. 

2.  Municipal  court  of  Chicago,  |  26* — what  transcript  of  record 
must  disclose.  Error  of  court  In  denying  plaintiff's  motions  to 
strike  defendant's  statement  of  set-off  from  the  files  cannot  be  con- 
sidered where  the  transcript  of  the  record  does  not  disclose  that 
such  motion  and  ruling  were  made. 

3.  Set-off  and  recoupment,  §  38* — "burden  of  proof.  Burden  of 
proof  is  upon  defendant  to  establish  the  existence  and  validity  of 
his  claim  of  set-off  by  a  preponderance  of  the  evidence. 

*8ee  Illinois  MoiM  DiffMt,   Tol«.  XI  to  XV,   Muno  topic  and  leetioii  number. 
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Helen  lies,  Plaintiff  in  Error,  t.  Inter  Ocean  News- 
paper Company,  Defendant  In  Error. 

Gen.  No.  18,310.    (Not  to  be  reported  In  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Paul  Mc- 
WiLUAMS,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.    Reversed  and  remanded.    Opinion  filed  December  22,  1913. 

Statement  of  the  Case. 

Action  by  Helen  lies  against  the  Inter  Ocean  News- 
paper Company  to  recover  damages  for  an  alleged 
libel  concerning  plaintiff  published  in  the  newspaper 
of  the  defendant.  From  a  judgment  of  not  guilty, 
plaintiff  brings  error. 

Charles  C.  Spencer,  for  plaintiff  in  error. 

James  J.  Barbour,  for  defendant  in  error. 

Mb.  PBBsroii<G  Justice  Baker  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Decision. 

1.  Libel  and  blander,  §  140* — requisites  of  pleadings  in  justifies 
tian.  In  an  action  for  Ubel,  a  plea  or  notice  Justifying  the  words 
as  true  must  aver  the  truth  of  the  very  charge. 

2.  *  Libel  and  slander,  $  123* — matters  provable  under  the  issues. 
In  an  action  for  libel  where  defendant  pleads  only  the  general 
issue  and  gives  notice  of  special  matters,  testimony  offered  by  de- 
fendant as  to  the  acts,  conduct  and  language  of  plaintiff  not  men- 
tioned in  the  notice  of  special  matters  is  not  admissible. 

3.  Libel  and  slander,  |  143* — when  evidence  of  character  of 
plaintiff  admissible.  In  an  action  for  libel,  evidence  of  general  bad 
reputation  of  plaintiff  is  admissible  under  the  general  issue  in 
mitigation  of  damages,  but  it  is  a  general  rule  that  the  character  of 
a  party  cannot  be  impeached  by  proof  of  special  acts. 

4.  LiDEL  AND  BiJ^NDEB,  §  174* — whcn  admission  of  evidence  of 
conduct  of  plaintiff  is  error.  Permitting  a  witness  for  defendant 
to  testify  to  disgraceful  acts  and  conduct  on  the  part  of  plaintiff 

*8e«  Ullnoia  Motes  Disett,    V(»l*.  XI  to  XV,  Mune  topic  and  ■ection  number. 
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occurring  more  than  two  years  after  the  publication  of  the  alleged 
libel,  held  error. 

5.  Libel  and  slander,  $  123* — when  matters  occurring  after  the 
puhUcation  inadmisaihle.  Evidence  of  facts  occurring  more  than 
two  years  after  the  publication  of  the  alleged  libel  does  not  tend 
to  show  the  truth  of  the  publication  nor  is  it  admissible  in  mitiga- 
tion of  damages. 

6.  Libel  and  slander,  {  146* — when  proof  of  the  truth  of  the 
publication  insufficient.  In  an  action  for  libel,  where  the  principal 
charge  in  the  publication  was  that  plaintiff  was  a  boy  disguised 
as  a  girl,  proof  that  plaintiff  was  masculine  in  her  behavior  and 
guilty  of  acts  indicating  an  undue  affection  for  women,  held  not 
to  amount  to  proof  of  the  truth  of  the  publication. 

7.  Libel  and  slander,  $  160* — questions  for  court  The  purport 
of  the  publication  is  a  question  of  law  for  the  court 

8.  Witnesses,  9  210* — form  of  questions  on  cross-examination. 
It  is  the  province  of  counsel  on  cross-examination  to  ask  questions, 
not  to  state  facts.  A  question  so  framed  that  the  answer  "No  sir" 
would  deny  only  a  part  of  a  question  is  improper. 

9.  Witnesses,  {  210* — what  questions  on  cross-examinations  are 
improper.  In  an  action  for  libel,  question  asked  of  plaintiff  on 
cross-examination  concerning  whether  plaintiff's  mother  had  been 
married  eight  times,  held  improper. 


John  F.  Beyine^  Administrator,  Appellant,  t.  North- 
western Eleyated  Railroad  Company,  Appellee. 

Gen.  No.  18,328.     (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  John 
McNuTT,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.    Affirmed.    Opinion  filed  December  22,  1913. 

Statement  of  the  Case. 

Action  by  John  F.  Devine,  administrator  of  Jo- 
sephine Welter,  deceased,  against  Northwestern  Ele- 
vated Railroad  Company,  a  corporation,  to  recover 
damages  for  the  death  of  deceased  alleged  to  have 
been  caused  by  being  struck  by  one  of  defendant's 

•See  nilnols  Note*  Vlgtst,   VoU.  XI  to  XV,   Mme  topic  and  tectlon  niuiUMr. 
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cars  at  a  street  crossing.     From  a  judgment  in  favor 
of  defendant,  plaintiff  brings  error. 

O'Donnblij,  Diu^on  &  TooLEN,  for  appellant. 

Addison  L.  Gardner  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Trial,  S  268* — right  to  special  findings.  In  any  case  In  which 
the  Jury  renders  a  general  verdict  they  must,  on  the  request  of  a 
party,  be  required  to  find  specially  upon  any  material  question  or 
questions  of  fact. 

2.  Negligence,  {  247* — right  to  special  finding  with  reference  to 
question  of  due  care  of  plaintiff.  In  an  action  for  damages  for 
negligently  causing  death,  defendant  is  entitled  both  to  an  instruc- 
tion to  find  for  defendant  if  deceased  was  guilty  of  negligence  con- 
tributing to  the  accident  and  also  to  a  special  finding  whether 
deceased  was  in  the  exercise  of  proper  care  and  caution  at  the 
time  of  the  accident. 

3.  Negligence,  §  250* — when  failure  of  instruction  to  define  care 
required  of  plaintiff,  not  reversible  error.  Failure  of  instructions 
on  question  of  due  care  of  plaintiff  to  define  "due  and  proper  care 
and  caution"  and  "ordinary  care,"  held  not  reversible  error  where  it 
is  doubtful  whether  any  attempted  definition  of  the  words  used 
would  have  made  their  meaning  clearer. 

4.  Negligence,  {  250* — when  omission  in  instruction  not  revers- 
ible error.  Omission  of  an  instruction  to  state  that  the  failure  by 
the  deceased  to  exercise  due  and  proper  care  which  would  prevent 
a  recovery  for  plaintiff  is  limited  to  cases  where  such  failure  caused 
or  contributed  to  the  injury  and  death  of  deceased,  held  not  re- 
versible error. 

5.  Negligence,  |  247* — when  error  in  excluding  questions  asked 
on  cross-examination  not  reversible  error.  EJrror  in  sustaining  ob- 
jections to  questions  asked  on  cross-examination  concerning  defend- 
ant's negligence,  held  not  reversible  error  in  view  of  a  special  find- 
ing of  Jury  that  deceased  was  not  in  the  exercise  of  due  care  at  the 
time  of  the  accident. 
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Anna  Hoffman^  Defendant  in  Error,  t.  Wellington  T. 
Stewart  et  al.,  trading  as  Col.  W.  A.  Thompson 
Co.,  Ine.,  Plaintilfs  in  Error. 

Gen.  No.  18,332. 

1.  Pabtne&ship,  9  269* — persona  liable  as  partners  on  contracts 
made  prior  to  formation  of  partnership.  Persons  advancing 
money  under  an  agreement  to  join  with  another  In  a  theatrical  busi- 
ness previously  conducted  by  the  latter,  the  parties  having  In  con- 
templation the  organization  of  a  corporation  which  was  never  in 
fact  organized,  held  liable  as  partners  on  a  prior  contract  for  the 
services  of  one  of  the  players. 

2.  Pabtnekship,  §  269* — rule  as  to  liahility  of  incoming  partner 
on  prior  contracts.  Though,  as  a  rule,  a  person  who  enters  into  a 
partnership  with  another  does  not  become  liable  to  the  creditors 
of  his  partner  for  anything  done  before  he  became  a  partner,  there 
are  exceptions  to  the  rule.  One  is  that  where  a  contract  made  by 
a  person  or  firm  remains  executory  until  a  partnership  is  created 
or  a  new  partner  is  admitted  into  the  firm,  and  such  contract, 
while  it  remains  executory,  Is  adopted  by  the  incoming  partner, 
who  acquires  all  the  benefit  as  If  he  had  been  a  partner  in  the 
original  transaction,  a  promise  may  be  implied  to  assume  the  lia- 
bility of  the  partner  or  firm  on  such  contract 

Error  to  the  Municipal  Court  of  Chicago;   the  Hon.  Joseph  Z. 
I  Uhlib,  Judge,  presiding.     Heard  in  this  court  at  the  March  term, 

1912.    Affirmed.    Opinion  filed  December  22,  1913. 

Statement  by  the  Court.  The  plaintiff,  Anna 
Hoffman,  recovered  in  the  Municipal  Court  a  judgment 
against  Thompson,  Stewart  and  Marhoefer  for  one 
hundred  and  three  dollars  for  services  as  prima  donna 
at  the  Angelus  Theatre  rendered  from  September  2 
to  October  1,  1911,  at  forty-five  dollars  a  week,  less  a 
credit  of  eighty-seven  dollars,  to  reverse  which  Stew- 
art and  Marhoefer  prosecute  this  writ  of  error. 

July  18,  1911,  plaintiff  and  defendant  Thompson  en- 
tered into  a  contract  in  writing,  wherein  it  was  agreed 
that  plaintiff  should  render  services  to  Thompson  as 
prima  doima  for  a  period  of  not  less  than  ten  months, 
commencing    September    2,    1911;     that    Thompson 

*See  Dilnois  Note*  Dlgrest,  Vol*.  XI  to  XV,  samo  topic  and  section  number. 
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should  pay  her  therefor  forty-five  dollars  per  week 
and  that  the  contract  would  be  terminated  by  giving 
two  weeks'  notice.  Thompson  did  business  under  the 
name  of  the  Thompson  Opera  Company  and  had  a  lease 
of  the  theatre,  contracts  with  players  for  the  season  be- 
ginning September  2,  advertising  matter,  programs  for 
the  first  performance,  etc.  About  August  25  he  de- 
cided to  change  the  name  of  his  theatrical  business 
from  the  Thompson  Opera  Company  to  the  Col.  W.  A. 
Thompson  Company,  incorporated,  and  caused  an  ap- 
plication for  a  license  to  form  a  corporation  under 
that  name  to  be  prepared  and  forwarded  to  the  Sec- 
retary of  State.  He  found,  as  the  day  fixed  for  the 
opening  approached,  that  he  could  not  open  unless  he 
secured  a  considerable  sum  of  money,  and  said  to 
Stewart  that  he  wanted  to  get  some  one  to  join  him  in 
the  venture.  Through  Stewart  he  met  Marhoefer, 
and  the  three  entered  into  a  written  contract  dated 
September  1,  which  recited  that  Thompson  had  a  lease 
of  the  Angelus  Theatre  and  was  the  owner  of  the 
Thompson  Opera  Company,  and  provided  that  Thomp- 
son should  be  president  and  general  manager  of  the 
company  at  a  salary  of  fifty  dollars  per  week,  and 
Stewart  treasurer  at  a  salary  of  twenty  dollars  per 
week;  that  the  funds  received  from  the  business 
should  be  deposited  in  a  bank  and  drawn  out  on 
checks  signed  by  Thompson  and  countersigned  by 
Stewart;  that  it  was  understood  that  Thompson  had 
invested  **in  this  proposition''  sixteen  hundred  dol- 
lars, Stewart  fifteen  hundred  dollars,  and  Thompson 
and  Stewart  represented  to  Marhoefer  that  on  the 
** investment"  by  him  of  fifteen  hundred  dollars  that 
said  sum,  together  with  the  sums  invested  by  them, 
would  pay  tiie  debts  ** incurred  in  this  enterprise"  up 
to  the  date  of  said  agreement;  that  it  was  further 
agreed  that  the  fifteen  hundred  dollars  ^'hereby  in- 
vested" by  Marhoefer  should  be  a  first  lien  on  the 
property  of  the  Thompson  Opera  Company  and  the 
leasehold  of  said  theatre;   that  Thompson  should  re- 
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ceive  three  thousand  dollars  of  the  capital  stock  of 
the  Thompson  Opera  Company,  Stewart  fifteen  hun- 
dred dollars  and  Marhoefer  fifteen  hundred  dollars, 
and  that  the  remaining  four  thousand  dollars  of  the 
capital  stock  of  said  company  should  be  treasury 
stock.  Stewart  and  Marhoefer  each  paid  fifteen  hun- 
dred dollars,  which  was  deposited  in  a  bank  to  the 
crecfit  of  the  Col.  W.  A.  Thompson  Co.,  incorporated, 
and  drawn  out  on  checks  signed  in  the  name  of  that 
company  by  W.  A.  Thompson,  President,  and  coun- 
tersigned W.  T.  Stewart,  Treasurer.  September  12th, 
Stewart  and  Marhoefer  advanced  seventeen  hundred 
and  fifty  dollars  more  and  the  following  writing  was 
executed : 

/*  Chicago,  Sept.  12,  191—. 
For  and  in  consideration  of  Seventeen  hundred  fifty 
Dollars  advanced  by  E.  H.  Marhoefer  &  Dr.  W.  Stew- 
art, in  addition  to  what  was  previously  advanced  that 
the  said  Marhoefer  and  the  said  Stewart  are  to  re- 
ceive ($2,000)  two  Thousand  Dollars  each  of  the  cap- 
ital stock  of  the  Thompson  Opera  Co.  and  Col.  Wm. 
Thompson  to  receive  Two  Thousand  Dollars  in  said 
Co.  balance  of  stock  to  remain  in  treasury,  said  Col. 
Thompson  to  be  paid  a  salary  of  one  hundred  dollars 
per  week  after  the  said  Marhoefer  and  the  said  Stew- 
art have  been  repaid  all  moneys  advanced. 

W.  A.  Thompson, 
Edwabd  H.  Marhobfeb, 
W.  T.  Stewart.'' 

Fred  C.  Harbour  and  P.  H.  Bishop,  for  plaintiffs 
in  error. 

G.  M.  Peters,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

From  the  evidence  the  trial  court  might  properly 
find  that  the  transactions  between  Thompson  of  the 
one  part  and  Stewart  and  Marhoefer  of  the  other  part 
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was  not  the  lending  of  money  by  the  latter  to  the 
former,  but  was  the  purchase  by  each  of  an  interest 
in  the  theatrical  business  conducted  by  Thompson  un- 
der the  name  of  the  Thompson  Opera  Company,  and 
that  the  parties  had  in  contemplation  the  organization 
of  a  corporation,  of  which  a  specified  amount  of  the 
capital  stock  should  be  issued  to  each  of  said  parties 
and  the  remainder  should  be  treasury  stock.  No  cor- 
poration was  ever  organized  and  the  parties  to  the  con- 
tract from  the  time  it  was  made  must  be  held  to  have 
been  partners.  ^ 

It  is  true  that  a  person  who  enters  into  partnership 
with  another  does  not  thereby  become  liable  to  the 
creditors  of  his  partner  for  anything  done  before  he 
became  a  partner,  yet  there  are  exceptions  to  the  rule. 
One  is  that  where  a  contract  made  by  a  person  or  firm 
remains  executory  until  a  partnership  is  created  or  a 
new  partner  is  admitted  into  the  firm,  and  such  con- 
tract, while  it  remains  executory,  is  adopted  by  the 
incoming  partner,  who  acquires  all  the  benefit  as  if 
he  had  been  a  partner  in  the  original  transaction,  a 
promise  may  be  implied  to  assume  the  liability  of  the 
partner  or  firm  on  such  contract.  Frazer  v.  Howe, 
106  111.  583;  Lucas  v.  Coulter,  104  Ind.  81;  Watt  v. 
Kirhy,  15  111.  200;  Eellshy  v.  Hears,  5  B.  &  C.  504, 
11  E.  C.  L.  539 ;  Ex  parte  Peele,  6  Ves.  Jr.,  602-604. 

In  this  case  Stewart  and  Marhoefer  knew  that 
Thompson  had  made  contracts  with  plaintiff  and  other 
players  and  knew  that  she  and  they  were  playing  at 
the  Angelus  Theatre  for  the  benefit  of  themselves  and 
Thompson,  and  we  think  that  the  court  might  prop- 
erly find  that  they  became  liable  with  Thompson  to 
pay  her  for  her  services. 

We  think  the  record  is  free  from  error,  and  the 
judgment  is  affirmed. 

Affirmed. 
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Joseph  Haber,  Appellee,  y.  W.  A.  Jones  Foundry  & 

Machine  Company,  Appellant. 

Gen.  No.  18,350.     (Not  to  he  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Fablin 
Q.  Ball,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.    Affirmed.    Opinion  filed  December  22,  1913. 

■ 

Statement  of  the  Case. 

Action  by  Joseph  Haber  against  W.  A.  Jones  Foun- 
dry &  Machine  Company  to  recover  damages  for  the 
partial  loss  of  plaintiff's  thumb  caused  by  being 
caught  in  an  unprotected  speed  gear  of  an  iron  pulley 
lathe  which  plaintiff  was  operating  for  defendant  at 
the  time  of  the  injury.  From  a  judgment  in  favor  of 
plaintiff  for  one  thousand  dollars,  defendant  appeals. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
Edward  W.  Everett,  J.  Sidney  Condit  and  Eupbrt 
Donovan,  of  counsel. 

Gallagher  &  Messner,  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Master  and  servant,  §  688* — when  verdict  for  injuries  to 
servant  sustained  ty  the  evidence.  In  an  action  by  a  servant 
for  injuries  resulting  from  the  defective  condition  of  the  coupling 
appliances  of  an  iron  pulley  lathe,  a  verdict  for  plaintift  held  not 
BO  clearly  against  the  weight  of  the  evidence  that  trial  court  erred 
in  denying  defendant's  motion  for  a  new  trial. 

2.  Master  and  servant,  §  399* — when  servant  assurfies  risk  after 
promise  to  repair.  Servant  does  not  assume  the  risk  because  he 
was  injured  more  than  four  hours  after  defendant  promised  to 
repair  a  defective  machine.  Whether  plaintift  continued  in  em- 
ployment longer  than  a  reasonable  time  is  a  question  of  fact  for 
the  jury; 

*See  Ullnols  Notes  Dlgettt,  Vols.  XI  to  XV,  same  topic  and  section  number. 
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The  People  of  the  State  of  Illinois  ex  rel.,  Maelay 
Hoyne,  State's  Attorney,  Appellee,  y.  Michael 
Hennessey  et  al..  Appellants. 

Gen.  No.  20,056. 

1.  Quo  WARRANTO,  §  1* — nature  of  remedy.  The  office  of  an  In- 
formation in  the  nature  of  a  quo  warranto  is  not  to  tender  any 
Issue  of  fact,  but  simply  to  call  upon  the  defendant,  in  general 
terms,  to  show  by  what  warrant  the  office  or  privilege  is  held 
and  exercised. 

2.  Quo  WABBARTo,  8  45* — sufficiency  of  plea.  The  respondent, 
by  his  plea,  must  either  disclaim  or  Justify.  If  he  seeks  to  justify 
he  must  do  so  fully  and  specifically;  must  show  upon  the  face  of 
his  plea  such  facts  as,  if  true,  will  vest  in  him  the  legal  title  to  the 
office. 

3.  Quo  WARRANTO,  §  54* — turden  of  proof.  The  burden  of  proving 
his  title  rests  on  the  respondent,  and  if  he  fails  to  establish  his 
title  by  proof,  the  State  is  entitled  to  Judgment  against  him. 

4.  Quo  WARRANTO,  §  56* — When  People  entitled  to  judgment.  In 
a  quo  warranto  proceeding  where  respondents  attempt  to  Justify 
by  a  plea  which  is  traversed  by  a  replication,  failure  of  respondents 
to  ofter  evidence  in  support  of  their  plea  entitles  the  People  to  a 
Judgment  against  them. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
P.  McGooBTY,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Affirmed.  Opinion  filed  December  22,  1913.  Rehear- 
ing denied  January  5,  1914. 

George  E.  Brannan,  for  appellants. 
Samuel  K.  Markman,  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

October  15,  1912,  Wayman,  State's  Attorney  of 
Cook  county,  filed  in  the  Circuit  Court  a  petition  for 
leave  to  file  an  information  in  the  nature  of  a  quo 
warranto  in  the  name  of  the  People  of  the  State  of 
Illinois,  at  the  relation  of  Draper,  Welch  and  Pelsma, 
trustees  of  the  village  of  Franklin  Park,  against  Hen- 
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nessey,  Craig  and  Eiler,  requiring  them  to  show  by 
what  warrant  they  claimed  to  hold  and  execute  re- 
spectively the  office  of  trustee  of  the  said  village.  The 
court  granted  leave  to  file  the  information  and  it  was 
filed  the  same  day.  The  information  states  that  the 
State's  Attorney  for  the  People  of  the  State  of  Illi- 
nois and  in  their  name  and  by  their  authority,  at  the 
relation  of  Draper,  Welch  and  Pelsma,  gives  the  court 
to  understand,  etc.,  that  Hennessey,  Craig  and  Eiler 
hold  and  execute,  without  any  warrant,  right  or  lawful 
authority,  the  respective  offices  of  village  trustee  of 
the  village  of  Franklin  Park,  and  prays  that  they 
may  be  required  to  answer  to  the  People  of  the  State 
of  Illinois  by  what  warrant  they  claim  to  hold  and 
execute  said  offices,  etc.  The  information  was  signed 
by  the  State's  Attorney  and  bears  also  the  name  of 
the  present  attorney  for  appellee  as  '*of  counsel." 
January  15,  1913,  the  respondents  filed  what  is  called 
in  the  abstract  a  *'plea  of  justification,"  to  which  was 
filed  January  30  a  replication  in  the  name  of  the  Peo- 
ple of  the  State  of  Illinois.  Neither  the  plea  of  justifi- 
cation nor  the  replication  follow  the  form  of  common 
law  pleading,  but  we  will  treat  the  ''plea  of  justifica- 
tion" as  a  plea  disregarding  the  technical  distinction 
between  a  plea  and  answer,  as  was  done  in  People  ex 
rel.  Burgess  v.  Percells,  8  111.  (3  Gil.)  59.  February 
6  the  respondents  obtained  leave  to  rejoin  in  five  days 
and  the  cause  was  set  for  trial  March  3.  No  rejoinder 
was  filed  nor  was  any  further  action  taken  in  the  case 
until  March  25,  when  Hoyne,  then  State's  Attorney, 
entered  his  appearance  in  lieu  of  Wayman,  whose  term 
had  expired.  On  the  same  day  a  stipulation  was  filed 
signed  by  an  assistant  State's  Attorney  and  by  the 
attorney  of  the  respondents,  that  the  cause  be  con- 
tinued to  April  16,  but  no  order  continuing  the  cause 
was  made  by  the  court.  March  25  the  respondents 
moved  that  the  cause  be  continued  and  the  court  post- 
poned the  trial  until  March  31.  On  that  day  the  re- 
spondents again  moved  to  continue  the  cause  and  the 
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court  denied  their  motion.  Then  followed  various 
motions  by  respondents,  including  a  motion  to  dismiss, 
another  for  leave  to  withdraw  the  answer  and  demur, 
all  of  which  were  denied.  The  respondents  offered  no 
evidence  and  the  court  gave  judgment  ousting  the  re- 
spondents from  the  office  of  trustee.  The  judgment 
order  contains  a  finding  that  the  relators  were  at  the 
time  of  the  filing  of  the  information  and  still  were 
village  trustees  of  the  village  of  Franklin  Park,  but 
there  was  no  order  or  judgment  that  the  relators  be 
installed  in  or  restored  to  their  respective  offices  as 
trustee.  From  the  judgment  the  respondents  ap- 
pealed to  the  Supreme  Court  and  the  cause  was  by 
that  court  transferred  to  this  court. 

No  evidence  was  offered  tending  to  show  that  the 
proceeding  was  different  from  what  it  purported  to 
be,  that  is,  one  begun  in  good  faith  by  a  public  officer 
in  the  name  and  on  behalf  of  the  People.  We  find  no 
cause  to  reverse  the  judgment  because  the  court  re- 
fused to  further  postpone  the  trial  of  the  cause  under 
the  circumstances  shown  by  the  record,  nor  because 
of  the  finding  in  the  judgment  order  that  the  relators 
were  trustees  of  the  village  of  Franklin  Park,  nor 
because  the  court  refused  to  dismiss  the  cause  on  the 
ground  that  the  relators  were  represented  by  Mr. 
Markman,  whose  name  appears  on  the  information  as 
of  counsel  for  the  petitioner. 

The  office  of  an  information  in  the  nature  of  a  quo 
warranto  is  not  to  tender  any  issue  of  fact,  but  simply 
to  call  upon  the  defendant,  in  general  terms,  to  show 
by  what  warrant  the  office  or  privilege  claimed  is  held 
and  exercised.  The  respondent  by  his  plea  must 
either  disclaim  or  justify.  If  he  seeks  to  justify  he 
must  do  so  fully  and  specifically ;  must  show  upon  the 
face  of  his  plea  such  facts  as,  if  true,  will  vest  in  him 
the  legal  title  to  the  office.  The  burden  of  proving  his 
title  rests  on  the  respondent,  and  if  he  fails  to  estab- 
lish his  title  by  proof,  the  State  is  entitled  to  a  judg- 
ment against  him.    In  this  case  the  respondents  by 
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their  plea  attempted  to  justify.  The  replication  tra- 
versed the  plea,  the  respondents  offered  no  evidence 
in  support  of  their  plea  and  the  People  were  entitled  to 
a  judgment  against  them.  This  conclusion  makes  it 
unnecessary  to  consider  many  of  the  questions  argued 
in  the  briefs. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Frank  Pinter,  Defendant  in  Error,  y.  Bunte  Brothers, 

Plaintiff  in  Error. 

Oen.  No.  18,304.    (Not  to  be  reported  in  full.) 

EiTror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.    Affirmed.    Opinion  filed  December  22,  1913. 

Statement  of  the  Case. 

Action  by  Frank  Pinter,  by  Frank  Majcan  his  next 
friend,  against  Bnnte  Brothers,  a  corporation,  to  re- 
cover for  personal  injuries  sustained  by  plaintiff  while 
employed  in  a  candy  factory  of  defendant  by  having 
his  thumb  caught  between  the  conveyor  and  sprocket 
wheel  of  a  starch  machine.  To  reverse  a  judgment  in 
favor  of  plaintiff  for  one  thousand  dollars,  defendant 
sues  out  a  writ  of  error. 

John  Clabk  Bakeb,  for  plaintiff  in  error. 

George  H.  Meybe,  for  defendant  in  error. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 


.i 
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Abstract  of  the  Decision. 

1.  Mabteb  and  servant,  §  739* — when  question  of  assumed  risk 
properly  left  to  the  jury.  In  an  action  by  an  inexperienced  servant 
for  Injuries,  the  question  whether  the  plaintiff  in  the  absence  of 
warning  and  explanation  understood  and  appreciated  the  danger 
which  resulted  in  his  injury,  held  properly  left  to  the  jury  where 
there  was  no  contention  that  the  danger  was  not  obvious,  but 
there  was  a  dispute  and  a  conflict  in  the  evidence  as  to  what  op- 
portunities of  observation  and  what  experience  plaintiff  had  con- 
cerning the  operation  of  a  similar  machine  the  plaintiff  used. 

2.  Masteb  and  servant,  S  739* — rule  as  to  when  assumption  of 
risk  becomes  a  question  of  law.  On  question  when  the  assumption 
of  risk  by  plaintiff  is  for  the  court  as  a  matter  of  law  and  not  a 
question  of  fact  to  be  left  to  the  jury,  rule  expressed  in  Orace  d 
Hyde  Co,  v.  Sanhorn,  124  111.  App.  472,  quoted  as  stating  the  rule 
of  law  in  this  State. 

3.  Master  and  servant,  §  695* — when  verdict  sustained  by  the 
evidence.  In  an  action  by  a  servant  for  injuries  sustained  because 
of  the  failure  of  defendant  to  warn  plaintiff  of  the  dangers  of 
operating  a  machine,  a  verdict  for  plaintiff  held  sustained  by  the 
evidence. 

4.  Master  and  servant,  {  802* — instructions  as  to  warning  of 
servants  of  dangers.  Instructions  as  to  duty  of  employer  to  in- 
struct servants  of  immature  age  as  to  the  dangers  of  the  employ- 
ment and  as  to  the  care  required  to  be  exercised  by  such  servant, 
held  proper  in  connection  with  other  instructions  on  the  subjects 
of  contributory  negligence  and  assumption  of  risks. 

5.  Master  and  servant,  {  1491* — when  exclusion  of  evidence 
offered  not  reversible  error.  In  an  action  by  a  servant  for  personal 
injuries,  exclusion  of  evidence  offered  by  the  defendant  to  the  effect 
that  plaintiff,  though  an  orphan,  had  friends  rather  than  was  desti- 
tute of  them,  held  not  reversible  error. 


Blondon   Fieldstack,   Plaintilf  in   Error,  y.   Chicago 
City  Railway  Company,  Defendant  in  Error. 

Gen.  No.  18,284.     (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Charles 
A.  McDonald,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1912.    AfDrmed.    Opinion  filed  December  22,  1913. 
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Statement  of  the  Case. 

Action  by  Blondon  Fieldstack  against  Chicago  City 
Railway  Company  to  recover  damages  for  injuries 
sustained  by  plaintiff  while  alighting  from  one  of  de- 
fendant's street  cars  at  a  street  intersection  and  al- 
leged to  have  been  caused  by  the  slanting  and  slippery 
condition  of  the  street  leading  down  to  the  street  car 
track.  To  reverse  a  judgment  of  nil  capiat  and  for 
costs  against  the  plaintiff,  plaintiff  prosecutes  this 
writ  of  error. 

RiCHAKD  J.  Finn,  for  plaintiff  in  error. 

John  E.  Kehoe  and  Watson  J.  Febby,  for  defend- 
ant in  error ;  Leonabd  A.  Busby,  of  counsel 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Cabriebs,  §  493* — when  instructions  not  misleading.  In  an 
action  for  injuries  sustained  by  plaintiff  while  alighting  from  a 
street  car,  instructions  proper  on  the  subject  of  due  care  on  the 
part  of  plaintiff  held  not  objectionable  as  misleading  because  they 
were  drawn  on  the  theory  that  the  negligence  charged  is  the 
negligence  of  the  defendant  in  the  operation  of  its  car. 

2.  Cabbiebs,  §  482* — when  instruction  not  reversibly  erroneous 
or  misleading.  Instruction  which  begins,  "It  is  not  every  accident 
that  makes  a  railway  company  liable  for  damages  to  the  person 
injured  by  its  cars,"  held  not  reversibly  erroneous  or  misleading 
because  It  speaks  of  a  person  "injured  by  its  cars"  when  plaintiff 
was  "injured  by  the  car*'  although  the  negligence  charged  was  not 
in  its  operation. 

3.  Carriers,  §  493* — when  instruction  on  care  required  of  plain- 
tiff not  erroneous.  Instruction  requiring  the  plaintiff  to  exercise 
prudence  and  vigilance  for  his  own  safety,  held  not  misleading  and 
reversibly  erroneous  because  it  contains  the  word  "vigilance." 

4.  Carriers,  §  493* — when  instruction  on  care  required  of  plain- 
tiff not  erroneous.  Instruction  not  directing  a  verdict  but  stating 
an  abstract  proposition  of  law  defining  "ordinary  care"  and  refer- 
ring the  definition  "to  the  situation  and  position"  a  person   "is 
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about  to  take,"  in  which  he  "finds  himself,"  held  not  erroneous 
as  not  confining  the  plaintiff's  duty  to  exercise  care  to  the  time 
and  place  of  the  accident. 

5.  Instructions,  S  48* — tohen  instruction  on  weight  of  testimony 
not  erroneous.  Instruction  relating  to  the  weight  of  testimony 
containing  the  expression  "it  Is  the  duty  of  the  Jury  to  receive  the 
testimony  of  such  witness/'  held  not  objectionable  because  the 
word  "receive"  means  "admit  as  true." 

6.  Instructions,  {  82* — when  not  improper  as  mentioning  the 
name  of  a  witness.  Fact  that  plaintiff's  name  is  introduced  in  an 
instruction  as  to  the  weight  of  the  testimony,  held  not  objectionable 
where  plaintiff's  name  Is  not  mentioned  as  a  witness. 


N.  M.   Ingham,  Defendant   In   Error,  y.   Merchants 
Lithographing  Company,  Plaintiff  in  Error. 

Gen.  No.  18,309.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Thomas  F. 
Scully.  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.    Affirmed.    Opinion  filed  December  22,  1913. 

Statement  of  the  Case. 

Action  by  N,  M.  Ingham,  trading  as  N.  M.  Ingham 
&  Company,  against  Merchants  Lithographing  Com- 
pany for  the  price  of  certain  paper  sold  by  plaintiff 
to  defendant.  To  reverse  a  judgment  in  favor  of 
plaintiff  for  $306.13,  defendant  prosecutes  a  writ  of 
error. 

Helmeb,  Moulton  &  Whitman,  for  plaintiff  in 
error. 

Louis  J.  Pierson,  for  defendant  in  error. 

Mb.  JtrsTiOB  Brown  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Sales,  §  401* — when  evidence  insufficient  to  show  a  warranty. 
In  an  actioD  for  the  price  of  paper  sold  and  delivered  to  defendant 
in  which  the  defendant  claims  a  set-oft  for  bpeach  of  warranty,  a 
finding  against  the  defendant  on  the  question  whether  there  was  any 
warranty  of  the  character  of  the  paper  and  a  failure  of  such  war- 
ranty, h^ld  sustained  by  the  evidence. 

2.  Sales,  S  282* — when  evidence  insufficient  to  prove  an  implied 
warranty.  A  finding  that  there  is  no  implied  warranty  of  the 
adequacy  of  paper  sold  for  the  use  designed  will  not  be  disturbed 
where  there  is  nothing  to  show  that  the  seller  or  her  salesman  was 
better  qualified  to  Judge  of  the  particular  fitness  of  the  paper  than 
was  the  buyer,  and  moreover  there  were  questions  of  fact  whether 
the  seller  knew  for  what  purpose  the  paper  was  bought,  and  even 
whether  it  was  sufficiently  proved  that  it  was  not  reasonably  fit  for 
that  purpose. 


Francis  Peabody,  Defendant  in  Error,  v.  Daniel  Lynch 
and  John  Dionne,  Plaintiffs  in  Error. 

Gen.  No.  18,316. 

1.  Damages,  §  49* — measure  of,  for  injury  to  automoWe.  In  an 
action  for  damage  done  to  an  automobile,  the  reasonable  cost  of 
repair  is  the  proper  measure  of  damages,  afid  such  cost  of  repair 
would  be  what  an  automobile  repair  man  would,  in  accordance 
with  the  market  and  usual  rates,  charge  for  the  work  and  materials 
necessary. 

2.  Damages,  §  172* — when  evidence  of  actual  cost  of  repairs  ad- 
missible.  In  an  action  for  damage  to  an  automobile,  evidence  of 
what  was  actually  paid  for  repairs  is  only  admissible  as  showing 
what  the  reasonable  cost  of  repairs  would  be. 

3.  Evidence,  §  373* — when  opinion  of  repair  man  as  to  cost  of 
repairs  admissible.  Automobile  repair  man  who  supervised  the  re- 
pairs may  testify  as  to  what  would  be  the  reasonable  cost  of  repairs 
of  automobile. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henbt  C. 
Beitler,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.    Affirmed.    Opinion  filed  December  22,  1913. 

*See  Illinois  Notes  DIfett,  Vols.  XI  to  XV,   Mune  topic  and  Mctlon  number. 
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Mayer,  Meyer,  Austrian  &  Platt,  for  plaintiffs  in 
error. 

Bobert  J.  FoLONiE,  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion  of  the 
court. 

The  defendant  in  error,  the  plaintiff  below,  secured 
a  judgment  against  the  plaintiffs  in  error,  the  de- 
fendants below,  for  $225.75  for  damage  done  to  his 
automobile  through  the  negligence  of  said  defend- 
ants. This  writ  of  error  is  brought  to  reverse  this 
judgment.  The  only  point  argued  is  that  thus  summed 
up  in  the  brief  of  the  plaintiffs  in  error : 

**We  respectfully  submit  that  the  testimony  of  Mr. 
Politz  should  have  been  excluded;  that  it  was  admit- 
tedly incompetent  except  as  expert  testimony;  that 
no  expert  evidence  was  admissible  on  the  question  of 
the  cost  of  repairs,  there  being  better  evidence  avail- 
able; that  he  was  not  properly  qualified  and  could 
not  properly  have  testified  as  an  expert  even  if  exi)ert 
evidence  had  been  admissible.  Excluding  his  testi- 
mony, we  submit  that  there  is  no  evidence  of  damage 
and  can  be  no  recovery,  at  least  none  beyond  nominal 
damages." 

We  do  not  think  these  objections  are  well  taken. 

For  the  purposes  of  our  review  it  is  established  that 
the  injury  to  plaintiff's  automobile  was  caused  by 
plaintiff's  negligence.  The  reasonable  cost  of  repair 
of  that  injury  was  the  proper  measure  of  damages. 
That  reasonable  cost  of  repair  was  what  an  automo- 
bile repair  man  would,  in  accordance  with  the  market 
and  usual  rates,  charge  for  the  work  and  material  nec- 
essary. This  was  what  Politz  testified  to.  We  think 
he  was  eminently  qualified  from  his  proved  experi- 
ence to  be  a  judge  of  it.  In  addition  he  supervised 
the  repairs.  What  was  actually  paid  would  only  be 
admissible  in  such  a  case  as  this  as  showing  what  the 
reasonable  cost  would  be.  Travis  v.  Pierson,  43  III. 
App.  579. 

The  judgment  is  aflSrmed. 

Affirmed. 


80  Appellate  Courts  of  Illinois. 


Smith  V.  The  B.  &  O.  C.  T.  R.  Co.,  184  III.  App.  80. 


Wyllys  E.  Smithy  Defendant  in  Error^  y.  The  Balti- 
more &  Ohio  Chicago  Terminal  Railroad  Com- 
pany^ Plaintiff  in  Error. 

Oen.  No.  18,326. 

1.  Railroads,  S  874* — when  evidence  insuUflcient  to  negligence  in 
maintaining  defective  gate  at  farm  crossing.  In  an  action  against 
a  railroad  company  to  recover  the  value  of  a  bull  killed  on  the 
defendant's  right  of  way,  alleged  to  have  been  caused  by  failure 
of  defendant  to  maintain  a  sufficient  gate  at  a  farm  crossing  in 
compliance  with  the  Act  of  1874,  J.  ft  A.  1[  8811,  the  evidence  held 
insufficient  to  sustain  a  judgment  for  plaintifT,  where  it  appeared 
that  the  bull  escaped  to  railroad  track  by  lifting  the  hinge  end  of 
the  gate  so  as  to  sever  Its  connection  with  post,  the  evidence  also 
showing  that  the  gate  with  Its  fastenings  was  standard  In  make. 

2.  Railroads,  §  292* — sufficiency  of  fence.  Act  of  1874,  J.  ft  A. 
%  8811,  requiring  railroads  to  erect  and  maintain  a  suitable  and 
sufficient  fence,  does  not  require  such  a  fence  as  will  withstand 
breachy  cattle,  nor  does  it  require  gates  at  farm  crossings  to  be 
fastened  so  that  it  would  be  impossible  for  stocli  to  open  them. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  J.  J.  Cooke, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1912. 
Reversed  and  Judgment  here.    Opinion  filed  December  22,  1913. 

Jesse  B.  Barton,  for  plaintiff  in  error. 
Wilson  &  May,  for  defendant  in  error. 

Mb.  Justice  Brown  delivered  the  opinion  of  the 

court. 

The  defendant  in  error  in  this  ease  (plaintiff  below) 
recovered  a  judgment  for  four  hundred  and  fifty  dol- 
lars against  the  plaintiff  in  error  (the  defendant  be- 
low) in  the  Municipal  Court  of  Chicago  on  January 
30,  1912.  The  amount  of  the  judgment  was  made  up 
of  three  hundred  and  fifty  dollars,  which  was  the 
conceded  v^lue  of  a  bull  belonging  to  the  plaintiff, 
and  one  hundred  dollars  attorney's  fees  allowed  for 
the  prosecution  of  the  case.  This  case  was  tried  by  the 
court  without  a  jury. 

*Bee  nilnols  Notes  Dlve«(,  YqIi,  XI  to  XV,  Mune  topic  and  Motion  number. 
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The  bull  belonged  to  the  plaintiff.  It  escaped  from 
a  farm  adjoining  the  defendant's  right  of  way  and 
railroad  two  miles  north  of  the  Chicago  Heights  sta- 
tion in  Cook  county.  It  went  upon  the  tracks  of  the 
defendant  and  was  killed  by  a  train  which  struck  and 
ran  over  it. 

The  action  was  brought  under  the  ''Act  in  relation 
to  fencing  and  operating  railroads/'  approved  March 
31,  1874.     (J.  &  A.  U  8811.)     This  act  is  as  follows : 

''Every  railroad  corporation  shall  within  six 
months  after  any  part  of  its  line  is  open  for  use  erect 
and  thereafter  maintain  fences  on  both  sides  of  its 
road  or  so  much  thereof  as  is  open  for  use,  suitable 
and  suflScient  to  prevent  cattle,  horses,  sheep,  hogs  or 
other  stock  from  getting  on  such  railroad,  except  at 
the  crossings  of  public  roads  and  highways,  and  within 
such  portion  of  cities  and  incorporated  towns  and  vil- 
lages as  are  or  may  be  hereafter  laid  out  and  platted 
into  lots  and  blocks,  with  gates  or  bars  at  the  farm 
crossings  of  such  railroads,  which  farm  crossings  shall 
be  constructed  by  such  corporation  when  and  where 
the  same  may  become  necessary,  for  the  use  of  the 
proprietors  of  the  lands  adjoining  such  railroad;  and 
shall  also  construct,  where  the  same  has  not  already 
been  done,  and  thereafter  maintain  at  all  road  cross- 
ings now  existing  or  hereafter  established,  cattle 
guards  suitable  and  sufficient  to  prevent  cattle,  horses, 
sheep,  hogs  and  other  stock  from  getting  on  such  rail- 
roads ;  and  when  such  fences  or  cattle  guards  are  not 
kept  in  good  repair  such  railroad  corporations  shall 
be  liable  for  all  damages  which  may  be  done  by  the 
agents,  engines  or  cars  of  such  corporation  to  such 
cattle,  horses,  sheep,  hogs,  or  other  stock  thereon, 
and  reasonable  attorney's  fees  in  any  court  wherein 
suit  is  brought  for  such  damages  or  to  which  the  same 
may  be  appealed,  but  where  such  fences  and  guards 
have  been  duly  made  and  kept  in  good  repair  such  rail- 
road corporation  shall  not  be  liable  for  any  such  dam- 
ages unless  negligently  or  wilfully  done." 

The  statement  of  claim  by  the  plaintiff  alleged  that 
the  Railroad  Company  failed  to  maintain  on  the  side 
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of  its  right  of  way  **a  fence  suitable  and  sufficient 
to  prevent  cattle  from  getting  on  said  railroad''  and 
failed  **to  maintain  gates  or  bars  at  a  certain  farm 
crossing  of  such  railroad '*  •  •  •  <«  suitable  and 
suflScient  to  prevent  cattle  from  getting  on  such  rail- 
road, *'  by  reason  of  which  failures  the  bull  was  run 
over. 

The  Railroad  Company  answered  that  it  did  erect 
and  maintain  on  the  side  of  its  right  of  way  adjoining 
the  farm  in  which  the  bull  was  pastured  **a  good, 
suitable  and  sufficient  fence  as  required  by  the  laws 
of  the  State  of  Illinois,''  and  that  ''said  fence  and 
gate  were  in  good  repair  at  the  time  the  bull  in  ques- 
tion got  upon  the  right  of  way  of  said  railroad  com- 
pany. ' ' 

The  counsel  for  defendant  in  error  says  that  the 
question  before  us  is  purely  one  of  fact.  We  think 
it  one  of  mixed  law  and  fact.  The  Company  is  made 
by  the  law  liable  for  killing  of  the  bull  in  question  if 
it  did  not  keep,  in  good  repair,  such  a  fence  along  its 
right  of  way  as  is  provided  for  by  the  statute,  and 
the  bull  got  to  the  track  in  consequence.  ''Such  a 
fence"  is  thus  described:  A  fence  (with  gates  or  bars 
at  the  farm  crossings)  "suitable  and  sufficient  to  pre- 
vent cattle,  horses,  sheep,  hogs  or  other  stock  from 
getting  on  such  railroad."  Of  course  if  the  bull 
reached  the  track  notwithstanding  the  Railroad  Com- 
pany had  performed  its  duty  in  this  matter,  because 
some  human  agency  had  taken  a  gate  from  its  hinges 
and  thrown  it  on  the  ground  during  the  night  in  which 
the  bull  was  killed  and  before  the  Company  had  no- 
tice of  that  situation,  the  Company  is  not  liable.  Illi- 
nois Cent.  R.  Co.  v.  Swearingen,  47  111.  206;  Chicago 
d  A.  R.  Co.  V.  Umphenour,  69  111.  198;  Indianapolis 
<&  St.  L.  R.  Co.  V.  Hall,  88  111.  368;  Chicago  <&  A.  R. 
Co.  V.  Saunders,  85  111.  288. 

The  defendant  in  this  case  maintains  that  the  evi- 
dence that  this  was  not  the  fact  in  the  case  at  bar  was 
not  sufficient.    The  bull  was  found  dead  on  the  track 
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on  the  early  morning  of  October  28,  1910,  and  a  gate 
in  the  fence  about  one  hundred  feet  away  was  hang- 
ing by  the  latch  end  to  the  fence  post,  but  was  twisted, 
with  the  hinge  end  off  the  hinges  and  down  on  the 
ground.  There  was  space  enough  for  the  bull  to  walk 
through  between  the  fence  post  at  the  hinge  end  and 
the  end  of  the  unhinged  and  overthrown  gate.  The 
man  who  found  him  said :  *  *  I  examined  the  gate  and 
from  the  marks  and  scratches  it  looked  to  me  as  if 
the  bull  had  got  his  horns  caught  in  the  gate  and  had 
thrown  the  gate  from  its  hinges  and  then  walked  out 
on  the  tracks  and  was  killed  by  some  train  or  engine.  *  * 
From  the  evidence  it  looked  the  same  way  to  the 
court  below,  and  looks  so  to  us,  and  we  may  consider 
this  therefore  a  decision  of  fact  by  the  court  below, 
approved  by  us.  But  this  leaves  still  a  que8tio^  of 
mixed  law  and  fact  to  be  decided,  namely, — ^Was  the 
fence  including  the  gate  *' suitable  and  suflficient  to 
prevent  cattle,  horses,  sheep,  hogs  or  other  stock  from 
getting  on  the  railroad f  If  ' '  suitable  and  sufficient' ' 
were  to  be  taken  according  to  the  strict  letter,  it 
might  be  properly  said,  as  the  counsel  for  the  defend- 
ant in  error  does  say  in  his  argument,  res  ipsa  loqui- 
tur. The  fence  did  not  actually  prevent  the  bull  from 
getting  on  the  railroad ;  therefore  in  this  strict  literal 
sense  it  was  not  *' sufficient"  to  do  so.  Used  in  that 
sense  ** sufficient"  means  ** equal  to  the  end  desired." 
But  to  its  use  in  the  statute  in  question  and  in  its 
predecessors  the  Supreme  Court  of  Elinois  has  ap- 
plied the  ''rule  of  reason,"  and  given  to  it  in  con- 
nection with  its  accompanying  word  ' '  suitable ' '  in  the 
act  much  the  same  meaning  as  this  latter  word, 
namely,  **fit,"  ''satisfactory."  Thus  Judge  Caton 
says  in  Illinois  Cent.  R.  Co.  v.  DicJcerson,  27  III.  55, 
speaking  in  a  case  where  a  fence  was  up  at  nightfall 
and  there  was  a  gap  in  it  in  the  morning  through 
which  gap  cattle  had  passed  to  the  tracks  during  the 
night:  "When  up,  the  proof  does  not  show  that  the 
fence  at  this  point  was  not  good  and  sufficient.    It  can- 
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not  be  the  duty  of  the  railroad  company  to  keep  a  pa- 
trol all  night  the  whole  length  of  their  road  to  see  that 
the  fence  is  not  broken  down  by  breachy  cattle,  by  evil 
men,  or  by  a  whirlwind.  If  the  company  use  all  rea- 
sonable diligence  to  keep  up  the  fence,  that  is  all  the 
law  requires,  and  it  is  not  guilty  of  negligence  in  that 
particular. ' ' 

This  language  at  least  implies  that  *'suflficienf  in 
the  statute  did  not  mean  sufficient  to  withstand 
''breachy*'  cattle. 

The  same  general  doctrine  is  that  applied  in  Illi- 
nois Cent.  R.  Co.  v.  Swearingen,  47  111.  206;  India/na- 
polis  (&  St.  L.  R.  Co.  V.  Hall,  88  111.  368,  and  Chicago  & 
A.  R.  Co.  V.  Umphenour,  69  111.  198;  although  in  this 
last  case  the  Court  indicates  that  the  mere  fact  that 
animals  had  not  broken  bounds  during  a  considerable 
time  was  not  proof  that  the  fence  was  ''sufficient,'' 
which  was  to  be  determined  by  the  character  of  the 
fence. 

Judge  Higbee  in  the  Appellate  Court  of  the  Third 
District,  says  of  a  gate  which  was  lifted  by  a  horse 
so  that  a  hook  was  released  and  the  gate  opened: 

"The  company  was  not  required  to  fasten  the  gate 
so  that  it  was  impossible  for  stock  to  open  it  under 
any  and  all  circumstances.  It  had  a  right  to  use  the 
fastenings  commonly  adopted  in  the  country  by  per- 
sons reasonably  prudent  and  careful,  and  regarded 
by  them  as  safe,  for  the  purpose.  It  is  not  likely  that 
many  gates  could  be  found  in  city  or  country,  fas- 
tened with  latch  or  hook,  that  it  would  be  impossible 
to  open  by  the  nose  or  teeth  of  a  horse  if  dexterously 
applied  for  that  purpose.  To  hold  that  the  company 
must  provide  against  such  contingencies,  would  be  to 
adopt  a  standard  of  diligence  that  would  make  it  an 
insurer  of  the  sufficiency  of  its  fences  under  all  cir- 
cumstances. This  the  law  does  not  require."  Chi- 
cago S  A.  Ry.  Co.  V.  Buck,  14  111.  App.  394. 

This  language  is  as  applicable  to  the  horns  of  a  bull 
as  to  "the  nose  or  teeth  of  a  horse,"  and  while  not 
authoritative  to  us  commends  itself  to  our  sense  of 
reason  and  justice.    To  the  same  efifect  is  the  Ian- 
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giiage  of  the  Appellate  Court  of  the  Second  District 
in  Chicago,  B.  &  Q.  R.  Co.  v.  Evans,  45  111.  App.  79. 

In  the  case  at  bar  the  gate  and  its  fastenings  were 
thus  described  in  the  evidence.  There  was  no  serious 
dispute  about  them.  The  gate  was  made  of  four 
boards  and  was  about  sixteen  feet  long  and  four  feet 
high.  It  was  ''standard"  as  to  hinges  and  fastenings, 
as  the  carpenter  for  the  Railroad,  who  built  it,  testi- 
fied. It  had  been  considered  proper  for  its  purpose 
for  four  years  before,  and  haxi  performed  that  pur- 
pose of  keeping  cattle  confined  satisfactorily.  The 
bull  which  came  through  seems  to  have  been  restrained 
by  it  for  a  year  or  more,  certainly  all  the  summer 
before.  On%it3  hinge  end  it  was  attached  to  a  cedar 
post  six  feet  high  by  two  hinges,  each  made  thus :  An 
iron  bolt  driven  into  the  post  was  turned  up  to  make 
an  upright  of  about  two  inches  and  around  that  up- 
right a  loop  of  strap  iron  about  two  inches  wide  at- 
tached to  the  gate  made  the  connection  and  allowed  the 
gate  to  swing  when  opened  at  the  other  end.  It  is  a 
little  difficult  to  follow  with  exactness  the  descriptions 
and  measurements  given  in  the  testimony,  simple  as 
the  construction  evidently  was.  But  it  is  quite  plain 
that  the  gate  and  the  hinges  were  of  a  common  type 
known  in  farm  gates.  There  is  no  reason  to  doubt 
the  Railroad  carpenter's  assertion  that  the  gate  was 
''standard."  It  remained  the  same  at  the  time  of 
the  trial  as  it  was  before  the  escape  of  the  bull.  The 
gate  could  not  have  been  thrown  down  from  the  hinge 
end  unless  it  had  been  lifted  a  matter  of  at  least  two 
inches.  It  is  a  matter  of  common  knowledge  that 
while  cattle  do  not  as  a  rule  lift  latches  and  raise 
gates  off  their  hinges,  there  is  here  and  there  a 
"breachy"  animal  who  exercises  apparently  almost 
human  ingenuity  in  doing  it.  It  is  not  for  such  cattle 
that  the  railroad  company  has  to  provide.  It  seems 
to  us  evident  from  the  testimony  in  this  case  that  the 
bull  here  in  question  was  for  the  nonce  at  any  rate  a 
"breachy"  animal.    He  could  in  all  probability  have 


86  Appellate  Courts  of  Illinois. 

Gittelson  v.  Reichman  et  al.,  184  111.  App.  86. 

lifted  the  gate  four  inclies  as  well  as  two,  if  disposed 
to  throw  it  down  and  intelligent  enough  (as  he  seems 
to  have  been)  to  know  how.  There  was  no  evidence, 
we  think,  of  a  failure  of  the  Railroad  Company  to 
perform  its  statutory  duty,  and  therefore  none  to  jus- 
tify the  finding  and  judgment  of  the  trial  judge. 

The  judgment  of  the  Municipal  Court  of  Chicago  is 
reversed,  and  a  judgment  of  nil  capiat  will  be  en- 
tered here. 

Reversed  and  judgment  here. 


Max  Gittelson  et  al.,  Plaintiffs  in  Error,  y.  Fannie 
Kelchman  and  Samuel  Keiehman^  Defendants  in 
Error. 

Gen.  No.  18,329.     (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gem  MUX,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.    Reversed  and  remanded.    Opinion  filed  December  22,  1913. 

Statement  of  the  Case. 

Action  by  Max  Gittelson,  J.  Bloom,  I.  Breskin  and 
S.  Goldberg  against  Fannie  Reichman  and  Samuel 
Reichman  for  brokery  commissions  on  a  sale  or  ex- 
change of  real  estate.  To  reverse  a  judgment  of  nil 
capiat  and  for  costs  against  the  plaintiffs,  the  plain- 
tiffs prosecute  a  writ  of  error. 

Hakby  M.  Fisher,  for  plaintiffs  in  error. 

Albert  Martin,  for  defendants  in  error. 

Mr,  Justice  Brown  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

Judgment,  S  405* — when  decree  in  equity  no  bar  to  action  for 
brokers*  commissions.  In  an  action  to  recover  commissions  for 
the  sale  or  exchange  of  real  estate  wherein  the  plaintiffs  have  es- 
tahllshed  a  prima  facie  case,  a  decree  in  a  cause  in  equity  to  which 
the  plaintiffs  were  not  parties,  nor  hy  which  they  were  bound  be- 
cause in  privity  with  or  represented  by  the  actual  parties,  heUl 
not  admissible  to  bar  plaintiffs'  right  to  recover  where  there  is  no 
evidence  connecting  the  plaintiffs  with  the  decree  so  as  to  make 
it  binding  on  them. 


Alfred  A.  Hallgren^  Appellee,  t.  John  E.  Cowles  et  al., 

Appellants. 

Oen.  No.  18,343.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Kickham 
ScANLAN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.  Affirmed.  Opinion  filed  December  22,  1913.  Rehearing  denied 
January  5,  1914. 

Statement  of  the  Case. 

Petition  for  a  mechanic's  lien  filed  by  Alfred  A. 
Hallgren  against  John  E.  Cowles  and  George  M. 
Groves,  owners  of  an  apartment  building,  constructed 
for  them  by  the  complainant.  Other  defendants  to 
the  petition  were  the  trustee  in  a  trust  deed  convey- 
ing the  property  and  the  unknown  owners  of  notes 
secured  thereby.  The  cause  was  referred  to  a  master 
who,  after  taking  the  proofs  reported,  recommended 
a  lien  for  four  thousand  three  hundred  dollars  with 
costs.  From  a  decree  entered  in  accordance  with  the 
recommendations  of  the  master,  defendants,  who  were 
owners  of  the  premises,  appeal. 

BiTHEB,  GoFP  &  Francis,  for  appellants. 

Henry  M.  Hagen,  for  appellee. 

*8ce  Illinois  Note*  Digest,  YoU.  XI  to  XV,  lanie  topic  and  faction  number. 
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Hallgren  v.  Cowles,  184  111.  App.  87. 

Mb.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mexjhanics'  UEN8,  §  49* — when  contractor  not  accountaltls 
for  delay  in  completion  of  building.  In  a  proceeding  to  enforce 
a  mechanic's  lien  contractor  held  not  liable  for  any  damage  caused 
by  delay  in  completing  the  work,  where  the  evidence  shows  that 
the  work  was  stopped  by  the  city  authorities  on  account  of  the 
building  plans,  and  that  the  owner  by  ordering  frequent  changes 
caused  much  delay,  and  the  decorating  was  postponed  at  owner's 
request  so  that  the  tenants  might  select  their  own  decorations. 

2.  Mechanics'  liens,  §  212* — when  abstract  of  record  must  set 
out  provisions  of  contract.  On  appeal  from  a  decree  enforcing 
a  mechanics'  lien,  an  objection  that  no  architect's  certificate  for 
final  payment  was  ever  issued,  as  required  by  the  contract  before 
final  payment  would  become  due,  cannot  be  entertained  where  such 
provision  in  the  contract  does  not  appear  in  the  abstract  of  record. 

3.  Building  and  construction  contkacts,  §  44* — when  owner  is 
entitled  to  no  substantial  damages  for  delay.  Where  a  contract  re- 
quires an  apartment  building  to  be  completed  on  August  1,  but 
building  is  not  completed  until  September  22,  held,  to  be  no  sub- 
stantial loss  in  the  rental  value  of  the  building  by  reason  of  the  de- 
lay, where  the  evidence  shows  that  the  ordinary  renting  seasons 
commence  on  May  1  and  October  1,  and  that  it  Is  customary  la 
renting  flats  in  August  or  September  to  give  concessions  in  the  mat- 
ter of  rent  to  October  1st. 

4.  Appeal  and  ebrob,  |  1214* — when  errors  affecting  parties  not 
appealing,  not  considered.  A  decree  enforcing  a  mechanic's  lien 
will  not  be  reversed  for  the  reason  that  no  default  was  entered 
against  the  defendants  described  in  the  bill  as  unknown  holders  and 
owners  of  notes  secured  by  a  trust  deed  conveying  the  premises,- or 
for  failure  of  the  trial  court  to  fix  the  rights  of  such  parties  in 
the  decree,  where  such  party  defendants  are  not  parties  to  the  ap- 
peal. 
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Dunne  y.  Bernards,  184  111.  App.  89. 

Annie  Bunne^  Appellee,  t.  Frank  Bernardy,  Appellant. 
Gen.  No.  18,346.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Samuel 
C.  Stougu,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1912.    Affirmed.    Opinion  filed  December  22,  1913. 

Statement  of  the  Case. 

Action  by  Annie  Dunne  against  Frank  Bemardy 
to  recover  damages  resulting  from  defendant  spitting 
tobacco  juice  on  plaintiff's  face  and  clothes  during  an 
altercation  between  defendant  and  plaintiff's  husband, 
in  which  plaintiff  attempted  to  be  peacemaker.  From 
a  judgment  in  favor  of  plaintiff  for  one  hundred  and 
fifty  dollars  defendant  appeals. 

Frank  F.  Aring,  for  appellant. 

John  D.  Casey  and  Elmer  &  Cohen,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beeision. 

1.  Assault  and  battebt,  $  14* — sufficiency  of  the  evidence.  In 
an  action  against  defendant  for  spitting  tobacco  juice  on  the  face 
and  clothes  of  plaintiff,  a  verdict  for  plaintiff  on  conflicting  evi- 
dence sustained. 

2.  Appeal  and  ebbor,  $  1514* — tchen  inflammatory  remarks  of 
counsel  not  reversible  error.  Inflammatory  remark  of  plaintiff's 
counsel  in  his  speech  to  the  jury  though  highly  improper  and 
would  justify  a  reversal  if  it  was  not  manifest  that  their  intemper- 
ance worked  a  disadvantage  to  the  plaintiff  rather  than  to  the 
defendant,  held  not  reversible  error,  it  appearing  from  the  amount 
of  ad  damnum  in  plaintiff's  declaration,  five  thousand  dollars,  and 
the  amount  of  the  verdict,  one  hundred  and  fifty  dollars,  that  the 
jury  was  not  influenced  to  the  prejudice  of  the  defendant 
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R.  V.  Owen  &  Company,  Appellant,  y.  Walter  E.  John- 
son et  al.5  Appellees. 

1.  CJoRPORATioNS,  S  755* — when  service  upon  a  sales  agent  of 
nonresident  corporation  is  sufficient.  In  an  action  against  a  non- 
resident corporation  engaged  In  the  selling  of  motor  cars  in  this 
State,  service  upon  a  sales  agent  appointed  by  a  general  agent 
and  recognized  by  the  corporation  as  such  agent,  held  sufficient 
under  R.  S.  c.  110,  §  8,  J.  &  A.  H  8545. 

2.  Appeal  and  erbob,  §  1332* — conclusiveness  of  default  judgment. 
On  appeal  from  a  decree  dismissing  a  bill  to  set  aside  a  default  Judg- 
ment and  to  enjoin  its  collection,  it  cannot  be  urged  that  there  was 
no  legal  liability  or  consideration  upon  which  to  base  the  Judgment, 
where  the  question  was  to  some  extent  Inquired  into  when  the  de- 
fault was  taken  and  on  one  of  the  Issues  made  by  the  bill  and  an- 
swer the  master  found  the  amount  of  the  Judgment  was  due  and  the 
court  approved  the  master's  finding. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLOSTiN  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  April  18,  1913.  Re- 
hearing denied  October  15,  1913.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

John  Stapleton  and  Charles  L.  Capen,  for  appel- 
lant. 

A.  M.  Hester  and  Welty,  Sterling  &  Whitmorb,  for 
api)ellees. 

*See  illinoia  Notes  Digest,  Volt.  XI  to  XV,  same  toplo  and  tectlon  Biimb«r. 
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Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
conrt. 

A  brief  history  of  the  proceedings  had  in  relation 
to  the  litigation  in  question  is,  that  in  the  early  summer 
of  1908  the  appellees,  Walter  E.  Johnston  and  William 
Hurt,  partners  under  the  firm  name  and  style  of 
Johnston  &  Hurt,  entered  into  a  contract  with  0.  C. 
Owen,  who  represented  himself  to  be  the  general 
agent  of  R.  M.  Owen  &  Co.,  a  nonresident  corporation, 
for  the  sale  of  Reo  motor  cars,  as  sole  agents  for  Mc- 
Lean county,  Illinois.  The  condition  upon  which  they 
were  appointed  sole  agents  was,  that  each  of  them 
should  buy  a  car,  and  they  were  to  receive  as  compen- 
sation twenty  per  cent,  of  the  list  price  of  the  cars  sold 
by  them,  including  their  own  cars.  Johnston  &  Hurt 
bought  and  paid  for  and  received  their  two  cars  as  per 
agreement,  and  commenced  a  canvass  of  the  county 
for  the  sale  of  cars,  and  succeeded  in  closing  sales  for 
two  or  three  of  such  cars. 

Shortly  after  Johnston  &  Hurt  began  work  under 
their  contract,  and  after  they  had  closed  deals  for 
two  or  three  cars,  one  W.  G.  Bell,  who  had  been  in- 
structing them  imder  the  direction  of  0.  C.  Owen, 
opened  up  selling  Reo  cars  on  his  own  account  in  Mc- 
Lean county,  and  received  from  0.  C.  Owen,  who  was 
agent  for  appellant  in  Illinois,  and  sold  and  delivered 
such  cars  to  citizens  of  McLean  county. 

On  October  28,  1908,  said  Johnston  &  Hurt  com- 
menced suit  in  the  McLean  Circuit  Court  against  the 
appellant  to  recover  commissions  upon  sales  of  cars 
made  by  them  individually  and  by  said  Bell,  and  serv- 
ice of  summons  was  had  and  the  following  return  made 
thereon :  '*  Executed  this  writ  the  28th  day  of  October, 
1908,  by  reading  and  delivering  a  true  copy  of  the  same 
to  W.  G.  Bell,  local  agent  for  the  within  named  de- 
fendant, R.  M.  Owen  &  Co.,  incorporated,  the  presi- 
dent, vice-president,  treasurer,  secretary,  superintend- 
ent or  other  officer  not  found  in  my  county.'* 

The  cause  was  continued  until  the  April  term,  1909, 
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and,  defendant  failing  to  plead,  default  was  entered 
and  judgment  rendered  in  the  sum  of  $1,747.05,  and 
costs  of  suit,  on  the  2d  day  of  July,  1909.  At  the 
November  term,  1910,  of  the  said  court,  appellants 
entered  a  limited  appearance  and  filed  a  motion  to 
vacate  the  said  judgment,  on  the  ground  that  W.  6. 
Bell  was  not  an  agent  for  appellant  at  the  time  of  the 
service  upon  him  and  never  had  been  such  agent.  No 
question  is  raised  as  to  the  correctness  of  the  demand 
against  them.  Again,  at  the  February  term,  1911,  of 
the  said  court,  a  like  motion  was  made,  under  a  limited 
appearance,  and  on  the  same  grounds,  and  no  question 
was  there  raised  as  to  the  correctness  of  the  demand 
in  this  motion.  Each  of  the  said  motions  were  denied 
and  exceptions  taken  as  to  the  denial  of  the  latter 
motion,  and  an  appeal  prayed  from  the  said  order  of 
the  court. 

On  April  28,  1911,  the  bill  in  chancery  before  us  for 
consideration  was  filed  by  appellants  in  the  McLean 
Circuit  Court,  reciting,  among  other  things,  the  suit 
by  appellees  Johnston  &  Hurt  against  appellant,  the 
service  upon  said  Bell,  who,  as  they  claim  was  not  an 
agent,  the  rendition  of  the  judgment  against  them  and 
that  they  had  no  information  of  the  suit  until  Decem- 
ber, 1910 ;  that  they  do  not  owe  this  debt  or  any  part 
thereof,  and  pray  to  have  the  judgment  set  aside, 
vacated  and  that  they  be  granted  a  new  trial  in  said 
cause,  and  that  appellees  be  restrained  and  enjoined 
from  proceeding  further  with  a  cause  pending  in  Lan- 
sing, Michigan,  or  any  other  place,  or  from  taking  out 
execution  or  any  other  writ  on  said  judgment,  and 
with  prayer  for  general  relief. 

To  this  bill  answers  were  filed  on  behalf  of  all  ap- 
pellees, averring  that  appellants  were  justly  indebted 
to  them  for  commissions  under  the  contract  for  the  sale 
of  automobiles  in  McLean  county,  in  the  sum  of  the 
said  judgment  referred  to  in  the  complainant *s  bill; 
and  that  W.  G.  Bell  was  the  agent  of  the  appellants 
and  was  at  work  for  them  in  McLean  county  at  the 
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time  of  the  service  of  the  simnnons ;  that  before  the 
filing  of  this  bill  said  judgment  was  assigned  by  Johns- 
ton &  Hurt  to  George  H.  Marshall,  of  St.  Johns,  Mich- 
igan, and  that  he  is,  and  has  been  since  the  said  as- 
signment, the  legal  owner  of  said  judgment.  Appel- 
lees further  deny  that  they  are  now,  or  have  at  any 
time,  been  seeking  by  suit  or  otherwise,  to  collect  said 
judgment  off  of  and  from  the  appellants  since  the 
date  of  the  said  assignment. 

Issue  being  joined,  the  cause  was  referred  to  the 
master  in  chancery  to  take  and  report  the  proof,  to- 
gether with  his  conclusions  of  both  law  and  fact. 

The  master  reported  that  he  took  the  testimony  of 
all  witnesses  presented  by  the  respective  parties,  at-  ' 
tached  same  to  his  report,  and  found  that  the  court 
had  jurisdiction  of  the  subject-matter  and  that  W.  6. 
Bell,  the  person  upon  whom  service  was  had  in  the 
common  law  action,  was  the  agent  of  the  appellant; 
that  the  amount  of  the  judgment  rendered  in  the  com- 
mon law  proceeding  was  correct. 

Objections  to  the  report  of  the  master  were  duly 
filed  by  the  appellant,  and  were  overruled,  and  excep- 
tions entered  by  appellant  to  the  report  of  the  master 
were,  by  the  court,  overruled  and  the  report  approved ; 
and  a  decree  was  rendered  dismissing  the  bill  for  want 
of  equity  and  dissolving  the  preliminary  injunction; 
and  decreeing  further,  that  the  judgment  theretofore 
rendered  be  of  full  force  and  binding  effect,  and  that 
appellees  and  their  assigns,  be  entitled  to  proceed  to 
the  collection  of  the  same  by  process  of  law  and  that 
appellant  pay  the  costs  of  the  proceeding.  Exceptions 
were  duly  taken  and  this  appeal,  perfected,  thus  bring- 
ing the  record  before  us  for  review. 

The  first  question  to  be  considered  in  determining 
this  cause  is  the  relation  that  W.  G.  Bell  sustained  to 
the  appellant  herein  at  the  time  of  the  service  of  sum- 
mons in  the  common  law  proceeding,  here  sought  to  be 
set  aside  and  the  collection  of  the  judgment  entered 
therein  enjoined. 
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There  seems  to  be  no  question  but  that  W.  G.  Bell 
was  appointed,  September  23, 1908,  as  the  agent  for  the 
sale  of  automobiles,  by  0.  C.  Owen,  whom  it  is  con- 
tended was  in  charge  of  the  Chicago  oflBce  of  appellant, 
with  power  and  authority  to  appoint  local  agents,  de- 
fine their  territory,  fix  their  compensation  and  super- 
vise their  work,  and  that  he,  said  0.  C.  Owen,  as  the 
agent  of  appellant,  acted  under  the  advice  and  direc- 
tions of  appellant  and  its  officers,  and,  from  time  to 
time,  reported  his  acts  and  doings  to  them,  and  con- 
tinued to  hold  himself  out  as  the  general  agent  of  ap- 
pellant. 

If  this  contention  is  sustained  by  the  evidence  in 
this  case,  then  the  appointment  of  Mr.  Bell,  by  said 
0.  C.  Owen,  would  constitute  Mr.  Bell  an  agent  of 
appellant  at  the  time  the  said  service  was  had. 

The  evidence  and  exhibits  in  this  record  are  volum- 
inous, and  we  will  not  undertake  to  refer  specifically 
to  all  or  any  considerable  portion  thereof.  The  record 
shows  that  in  the  spring  or  early  summer  of  1908,  the 
said  Mr.  Bell  was  working  with  said  0.  C.  Owen  at 
Chicago,  as  sales  agent  and  demonstrator  of  the  Reo 
car,  the  exclusive  sale  of  which,  east  of  the  Rocky 
mountains,  was  under  the  management  and  control  of 
appellant.  The  first  correspondence  between  the  ap- 
pellees and  appellant  relate  to  the  purchase  of  two  cars 
and  the  securing  of  the  agency  for  McLean  county, 
and  the  following  letter  was  received  in  reply  thereto : 
*'Deati  Sir: — 

You  state  you  intend  to  visit  Chicago  in  the  near 
future  with  a  view  to  examining  one  of  our  machines 
at  that  place.  Kindly  call  upon  Mr.  0.  C.  Owen,  who 
looks  after  the  trade  in  central  and  northern  Illinois, 
for  us,  and  who  will  be  glad  to  go  into  the  matter  in 
detail  with  you  and  make  you  a  proposition  on  the  pur- 
chase of  the  car  in  which  you  are  interested.  If,  as  you 
intimate,  you  are  in  a  position  to  dispose  of  some 
machines  in  your  territory,  you  can,  no  doubt,  arrange 
with  Mr.  Owen  to  purchase  them  on  terms  that  will  be 
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very  satisfactory  and  assure  you  of  good  profit  on  the 
sales  made.  Our  representatives  will  be  glad  to  work 
with  you  in  every  way. 

Yours  very  truly, 

E.  M.  Owen  &  Co. 
By  H.  M.  Lee.'' 
Among  other  correspondence  between  0.  C.  Owen 
and  appellant,  we  quote  the  following : 
**B.  M.  Owen  &  Co., 

Lansing,  Mich. 
Gentlemen  : — 

We  wish  to  call  your  attention  to  the  fact  R.  R. 
Lash,  of  Henry,  111.,  is  selling  cars  in  Lostant  town- 
ship, in  LaSalle  county.  This  township  belongs  to 
0.  T.  Watson,  of  Morris.  I  realize  it  is  all  the  same 
to  me  who  sells  the  cars,  but  do  not  want  to  have  hard 
feelings  between  my  agents,  and  I  want  you  to  take 
it  up  with  Mr.  Lash  at  once  and  tell  him  to  work  his 
own  territory. 

0.  C.  Owen.'* 
To  tKis  we  find  in  the  record  the  following  reply : 

*'We  have  just  looked  up  Lash's  contract.  It  reads 
Putnam,  Tonica  and  Lostant,  in  LaSalle  county.  You 
will  see  from  tliis  he  has  a  perfect  right  to  sell  in  these 
towns. 

Yours  very  truly, 

R.  M.  Owen  &  Co.*' 
The  following  letter  also  appears  in  this  record : 

Nov.  13,  1908. 
0.  C.  Owen, 

Chicago,  HI. 
'^Dear  Sir: — 

Our  records  do  not  show  that  Hatcher  at  the  present 
time  has,  or  ever  did  have,  a  deposit  with  us.  It  may 
be  the  books  of  the  New  York  oflBce,  in  connection  with 
the  Chicago  branch,  show  a  balance  of  $50.  Would 
suggest  your  writing  New  York  on  this  subject. 

Yours  very  truly, 

R.  M.  Owen  &  Co.*' 
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In  addition  to  this,  the  form  of  the  letter  head  used 
by  0.  C.  Owen  in  his  correspondence  with  appellees 
had  the  name  of  R.  M.  Owen  &  Co.,  imprinted  thereon, 
and  many  had  the  words:  **0.  C.  Owen,  Manager,*' 
also  printed  on  them. 

As  specifically  relating  to  the  agency  of  W.  G.  Bell, 
we  quote  from  a  letter  upon  the  letter  head  of  R.  M. 
Owen  &  Co.,  dated  July  16,  1908,  written  by  0.  C. 
Owen,  to  appellees,  where  it  is  said:  '*If  yon  think 
you  can  work  this  territory  without  Mr.  Bell  we  will 
put  Mr.  Bell  in  the  territory  further  south.** 

In  a  letter  bearing  date  September  23,  1908,  to  R. 
M.  Owen  &  Co.,  signed  0.  C.  Owen, it  is  said:  *'Eandly 
mark  up  McLean  county  to  Mr.  W.  G.  Bell,  who  is  go- 
ing to  take  care  of  that  county  for  me  the  coming 
year.  *  * 

In  a  letter  addressed  to  appellant,  signed  by  0.  C. 
Owen,  dated  October  5,  1908,  it  is  said:  '*We  are  en- 
closing you  names  and  addresses,  together  with  loca- 
tion of  the  territory,  of  all  the  agents  that  we  have 
closed  up  to  date;**  and  in  the  list  appears  the  follow- 
ing: *'W.  G.  Bell,  McLean  county.** 

In  a  letter  signed  by  appellant,  addressed  to  0.  C. 
Owen,  dated  December  20, 1908,  it  is  said :  ' '  The  pack- 
age he  mentions  we  sent  him  on  the  strength  of  advice 
received  from  Bell  that  he  had  been  appointed  as  agent 
in  his  territory.** 

The  following  letter  also  appears  of  record: 

Dec.  31,  1908. 
''Mb.  Otto  C.  Owen, 

Chicago,  111. 
''Deab  Sir: — 

We  made  a  deal  at  St.  Louis  that  requires  a  little 
assistance,  and  I  would  like  to  have  you  write  me  at 
once  if  you  could  let  Bell  go  down  for  three  or  four 
days  when  the  sample  machines  get  there,  which  will 
be  about  next  Tuesday,  and  help  them  demonstrate 
and  teach  their  men  so  they  can  operate  the  cars.    If 
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I  remember  correctly  Bell  is  located  at  Bloomington, 
and  it  will  not  cost  us  much  to  have  him  go  down,  etc. 

R.  M.  Owen  &  Co.'' 

The  following  extract  from  a  letter  from  R.  M.  Owen 
&  Co.  to  0.  C.  Owen  appears  in  the  record:  **We  are 
having  printed  60,000  catalogues  and  will  be  careful 
how  many  we  supply  the  agents  with  on  their  first 
order.''  In  a  letter  from  0.  C.  Owen  to  appellant,  we 
find  the  following:  *'I  wish  to  say  that  I  consider 
these  agents  yours  as  much  as  mine. ' '  And  in  another 
letter  from  0.  C.  Owen  to  appellant  we  find  this  lan- 
guage: '*Just  as  soon  as  I  return  from  Decatur  I 
will  let  you  know  the  result  of  my  visit,  which  I  hope 
will  be  satisfactory  to  us  both." 

The  following  appears  in  a  letter  from  0.  C.  Owen 
to  appellant:  ''In  regard  to  sending  a  man  to  Mt. 
Sterling,  will  be  very  glad  to  do  so.  We  have  the  man 
now  working  for  us  whom  you  spoke  about.  Hope  the 
letter  to  Danville  will  wake  up  our  agent. ' ' 

In  a  letter  of  May  13, 1908,  0.  C.  Owen  wrote  to  ap- 
pellant asking  appellant's  advice  as  to  the  employ- 
ment of  a  certain  man  to  be  sales  agent  in  certain  ter- 
ritory, to  which  appellant,  in  a  letter  dated  May  14, 
gave  advice  as  to  the  employment  of  the  salesman  and 
the  method  or  manner  of  building  up  trade  in  the  ter- 
ritory. 

Under  the  date  of  June  16,  1908,  0.  C.  Owen  ad- 
dressed a  letter  to  appellant,  in  which  he  said:  ''I 
have  got  to  have  some  cars  or  you  will  not  have  an 
agent  in  Illinois.  I  have  closed  up  with  C.  B.  Johns- 
ton &  Co.,  of  Arrowsmith,  for  McLean  county." 

In  a  letter  from  appellant  to  0.  C.  Owen,  dated 
August  15,  1908,  the  following  appears:  '*We  have 
had  nothing  but  complaints  from  our  agents,  and  when 
it  comes  from  one  of  the  family  it  does  not  help  mat- 
ters." In  a  letter  from  appellant  to  0.  C.  Owen,  of 
October  10, 1908,  we  find  the  following:  *'We  received 
a  list  of  agents  you  have  closed  to  date.  We  will  send 
them  supplies  of  such  literature  as  we  have.'^ 

VoU  CLXXXIV  7 
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A  letter  bearing  date  December  11,  1908,  from  ap- 
pellant to  0.  C.  Owen,  contains  the  following  language : 
''I  have  always  figured  the  Chicago  end  as  being  a 
part  of  E.  M.  Owen  &  Co." 

This  record  discloses  that  appellant  kept  a  list  of  all 
subagents,  their  post  office  address  and  distributed 
literature  to  them,  in  some  instances,  and  in  other  in- 
stances through  the  Chicago  agency;  that  the  agency 
in  Chicago  kept  an  office  in  which,  it  is  insisted  by 
appellees,  appellant's  name  was  painted  on  the  front; 
that  in  many  letters  not  herein  referred  to  the  same 
language,  or  similar  language,  pertaining  to  the  bus- 
iness, was  used  as  in  these  we  quote  from.  In  many 
of  the  letters  written  to  the  appellee  the  letter  heads 
used  by  0.  C.  Owen  contained  the  name  of  R.  M.  Owen 
&  Co.,  with  the  words,  ''0.  C.  Owen,  Manager.'*  In 
all  payments  for  cars,  as  disclosed  by  this  record,  the 
checks  were  made  payable  directly  to  appellant  and 
with  appellant's  name  indorsed  on  the  back  by  *'0.  C. 
Owen,  Mgr."  All  orders  for  cars  were  taken  on  blanks 
of  E.  M.  Owen  &  Co.,  and  many  of  the  orders  contained 
the  name  of  W.  G.  Bell,  as  salesman. 

Under  all  of  the  circumstances  appearing  from  this 
record,  would  it  not  be  reasonably  inferred  by  persons 
dealing  with  0.  C.  Owen  or  W.  G.  Bell,  that  he  or  they 
were  acting  as  the  agent  or  agents  of  appellant? 

Section  8  of  chapter  110,  E.  S.  (J.  &  A.  H  8545),  en- 
titled  *' Practice,"  provides  that  any  ''incorporated 
company  may  be  served  with  process  by  leaving  a  copy 
thereof  with  its  president"  or  certain  other  enum- 
erated officers,  ''or  any  agent  found  in  the  county." 

In  Meacham  on  Agency,  par.  728,  we  find  the  follow- 
ing rule  announced:  ''If  the  sub-agent  be  one  whom 
the  agent  was  expressly  or  impliedly  authorized  to 
appoint,  he  is  to  be  deemed  to  be  the  agent  of  the  prin- 
cipal, and  notice  to  such  sub-agent  would  be  notice  to 
the  principal  as  in  the  case  of  other  agents." 

In  the  case  of  Board  of  Trade  of  City  of  Chicago  v. 
Hammond  Elevator  Co.,  198  U.  S.  424,  which  was  one 
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where  service  was  obtained  upon  an  alleged  agent,  in 
discussing  the  subject  of  agency,  the  Court  said :  ' '  The 
question  turns  upon  the  character  of  the  agent,  whether 
he  is  such  that  the  law  will  imply  the  power  and  im- 
pute the  authority  to  him,  and  if  he  be  that  kind  of  an 
agent,  the  implication  will  be  made,  notwithstanding 
a  denial  of  authority  on  the  part  of  the  officers  of  the 
corporation/' 

In  Italian-Swiss  Agric.  Colony  v.  Pease,  194  HI.  98, 
in  discussing  the  same  subject,  our  Supreme  Court 
said:  **If  a  corporation  knowingly  and  voluntarily 
permits  a  person  to  hold  himself  out  to  the  world  as 
its  agent,  said  corporation  will  be  bound  as  principal 
to  those  dealing  with  such  person  to  act  upon  the  faith 
that  such  agency  exists;  and  this  is  true  irrespective 
of  whether  or  not  an  agency  in  fact  exists.*' 

In  the  case  of  Cadillac  Auto.  Co.  v.  Boynton,  142  111. 
App.  381,  the  Court  reviewed  the  above  authorities 
and  announced  the  same  doctrine. 

In  Crowley,  Cook  &  Co.  v.  Sumner,  97  111.  App.  301, 
the  Court  used  the  following  language:  **The  lan- 
guage of  the  statute  (section  8)  is  broad,  and  con- 
sidering the  fact  that  the  commercial,  manufacturing 
and  transportation  business  of  the  country  is  to-day 
mainly  carried  on  by  corporations  that  act  through 
agents,  it  should  be  liberally  construed  to  affect  what 
was  clearly  the  intention  of  the  legislature  to  secure. 
Corporations  doing  business  over  wide  areas  of  ter- 
ritory, are  practically  beyond  the  jurisdiction  of  local 
courts  in  such  territory  where  the  business  is  done, 
unless  they  can  be  reached  by  service  upon  their  rep- 
resentatives there  found.  That  a  representative  for 
limited  purposes  may  be  an  agent  for  purposes  of 
service  under  the  statute,  is  plainly  seen  from  the 
fact  that  not  only  a  general  agent  may  be  served,  but 
also  any  agent  may  be  served." 

When  it  is  considered  that  0.  C.  Owen  advertised 
himself  as  general  agent  or  manager  for  appellant, 
entered  into  contracts  for  the  sale  of  automobiles  as 
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such  general  agent,  upon  blanks  furnished  by  appel- 
lant, used  forms  furnished  by  appellant  for  sale  orders 
containing  appellant's  name,  received  checks  made 
payable  to  appellant  and  indorsed  appellant's  name 
on  the  back  thereof  as  manager  to  the  extent  of  thou- 
sands of  dollars,  consulted  and  corresponded  with  ap- 
pellant as  to  the  appointment  of  agents,  covering  a 
wide  territory,  can  it  be  reasonably  said  that  he  was 
not  acting  in  the  capacity  of  a  representative  of  ap- 
pellant? 

Mr.  Bell  was  a  salesman  appointed  by  0.  C.  Owen, 
evidently  with  the  knowledge  and  consent  of  the  ap- 
pellant, but  certainly  with  their  acquiescence  and  ap- 
proval, because  the  proof  shows  that  the  appellant 
was  notified  by  0.  0.  Owen  of  his  appointment  on  the 
23d  day  of  September,  1908.  The  proof  also  shows 
that  he  sold  seven  or  eight  cars  in  McLean  county 
alone  and  took  the  orders  therefor  on  blank  forms 
furnished  by  appellant  and  on  which  his  name  ap- 
peared as  salesman,  and  when  cars  were  delivered  he 
took  checks  payable  to  the  appellant  and  they  were 
presented  to  the  banks  and  paid,  and  evidently  depos- 
ited to  the  credit  of  appellant,  as  their  name  was  in- 
dorsed thereon  by  0.  C.  Owen,  their  manager. 

In  addition  to  this,  this  record  shows  that  on  one 
occasion  Mr.  Bell  made  orders  upon  the  appellant 
for  repairs  for  one  of  the  machines  sold  by  him,  and 
his  order  was  filled  and  he  was  recognized  as  an  agent, 
and  such  recognition  appears  in  one  of  the  letters  re- 
ferred to  and  quoted  from  herein.  On  another  occa- 
sion appellant  desired  that  Mr.  Bell  be  sent  to  St. 
Louis  for  a  few  days  to  help  in  making  some  demon- 
strations of  cars.  His  name  had  been  furnished  to 
appellant  in  the  list  of  agents,  and  that  fact  is  referred 
to  in  one  of  the  letters  in  the  record. 

Hence  we  conclude  that  Mr.  Bell  was  the  recognized 
agent  of  the  appellant  in  and  for  the  county  of  Mc- 
Lean at  the  date  service  was  had  upon  him,  and  for 
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some  time  before  and  after  that  date.  There  is  a 
controversy  as  to  whether  the  appellant  had  any 
knowledge  of  the  commencement  of  the  suit  until  after 
judgment  had  been  taken.  Both  R.  M.  Owen  and  0. 
C.  Owen  deny  any  such  knowledge,  while  appellees 
insist  that  they  had  knowledge  both  through  Mr.  Bell, 
their  agent,  and  one  of  the  appellees.  Be  that  as  it 
may,  we  fail  to  see  how  that  could  affect  their  legal 
standing  and  rights  in  this  case.  If  they  were  noti- 
fied in  the  maimer  required  by  our  statute,  they  were 
in  court  for  all  of  the  purposes  of  the  suit. 

It  is  further  contended  that  there  was  no  legal 
liability  or  consideration  upon  which  to  base  a  judg- 
ment in  the  common  law  suit. 

That  question  was  inquired  into  to  some  extent 
when  default  and  judgment  was  taken  in  that  case. 
But,  aside  from  that,  it  was  one  of  the  issues  made  by 
the  bill  and  answer  in  the  cause  now  in  hearing.  Proof 
was  taken,  and  the  master  found  that  the  amount  of 
the  judgment  rendered  in  the  common  law  case  was 
due  to  the  appellees  from  appellant,  and  the  court  ap- 
proved the  master's  finding. 

We  have  gone  suflSciently  into  the  accounts  of  ap- 
pellant and  appellees,  and  we  concur  in  the  finding  of 
the  master  and  the  decree  of  the  chancellor. 

For  the  reason  given,  the  decree  of  the  Circuit 
Court  is  affirmed. 

Affirmed. 
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S.  W.  LoTe,  Trustee,  and  A.  J.  Wagner,  Executor,  De- 
fendants in  Error,  t.  Metropolitan  Church  Associa- 
tion and  Nicholas  H.  Larry,  Plaintiffs  in  Error. 

1.  Religious  societies,  S  22* — power  to  acquire  real  estate.  An 
Incorporated  church  association  has  power  to  purchase  real  estate 
for  its  corporate  purposes  and  to  borrow  money  and  mortgage  such 
property  to  secure  the  loan. 

2.  Religious  societies,  §  25* — when  church  association  estopped 
to  question  authority  of  its  officers  to  mortgage.  Where  the  presi- 
dent and  secretary  of  the  hoard  of  trustees  of  an  Incorporated 
church  association  give  a  mortgage  on  real  estate  purchased  by 

them  for  a  church  site  to  secure  notes  given  for  the  purchase 
money,  the  association  is  estopped  to  question  the  authority  of  such 
officers  to  give  the  mortgage,  where  it  has  received  the  benefits,  and 
the  acts  of  the  association  In  taking  possession  and  control  of  the 
property  warrant  the  conclusion  that  the  acts  of  such  officers  have 
been  ratified. 

3.  CoBPOBATioNS,  S  346* — ratification  of  acts  of  officers.  Very 
slight  circumstances  are  sufficient  to  establish  a  ratification  by  a 
corporation  of  the  acts  of  its  officers  where  the  benefits  have  all 
inured  to  its  advantage. 

Error  to  the  Circuit  Court  of  Champaign  county;  the  Hon.  Solox 
Philbrick,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1912.  Affirmed.  Opinion  filed  April  18,  1913.  Rehearing 
denied  October  15,  1913.    Certiorari  granted  by  Supreme  Court 

F.  Wm.  Kraft,  for  plaintiffs  in  error. 
ScHAEFEB  &  Dolan,  for  defendants  in  error. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  was  a  bill  filed  by  the  defendants  in  error  in 
the  Champaign  County  Circuit  Court,  to  foreclose  a 
mortgage  against  the  plaintiffs  in  error,  in  favor  of 
the  defendants  in  error. 

The  plaintiffs  in  error  filed  answer  to  the  bill,  in 
which  it  was  averred  that  the  plaintiff  in  error,  Met- 
ropolitan Church  Association,  is  an  incorporated  com- 
pany, organized  and  incorporated  under  the  laws  of 

*See  Illinois  Notet*  Digest,  Vols.   XI  to  XV,  name  topic  and  8ectloii  numlMr. 
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the  state  of  Illinois,  not  for  pecuniary  profit;  that  it 
was  governed  by  a  board  of  three  trustees ;  that  there 
had  never  been  passed  by  the  said  plaintiff  in  error 
or  its  board  of  trustees  any  by-law,  resolution  or  any 
authority  whatever,  to  authorize  the  president  and 
secretary  to  execute  the  trust  deed  and  note  described 
in  complainant's  bill;  that  the  board  of  trustees  of  the 
said  plaintiff  in  error  had  not,  at  any  time,  ratified 
the  action  of  its  president  and  secretary  in  executing 
said  instruments.  The  answer  admitted  being  indebted 
on  December  31,  1909,  to  the  defendant  in  error  in  the 
sum  of  $2,000,  and  admitted  to  having  received  of  the 
defendant  in  error  the  $2,000  mentioned  in  complain- 
ant's bill. 

Beplication  was  filed  to  the  answer,  and  the  cause 
was  referred  to  the  master  in  chancery  to  take  and  re- 
port the  proofs. 

Upon  the  incoming  of  the  report  of  the  master,  ex- 
ceptions were  filed  thereto,  and  the  cause  submitted  to 
the  court.  A  decree  was  entered  in  favor  of  the  de- 
fendants in  error  in  the  sum  of  $2,370.05,  and  fore- 
closure awarded.  From  this  decree  this  record  is 
brought  before  us  for  review  by  a  writ  of  error. 

The  undisputed  facts,  as  appear  from  this  record, 
are,  that  the  debt  for  which  the  note  and  trust  deed 
here  involved  were  given  for  money  borrowed  from  a 
former  conservator  of  the  defendant  in  error's  intes- 
tate, by  the  president  and  secretary  of  the  board  of 
trustees  of  the  plaintiff  in  error,  for  the  purpose  of 
making  a  payment  upon  the  purchase  price  of  the  prop- 
erty described  in  the  trust  deed  here  involved,  which 
was  purchased  by  the  said  president  and  secretary  of 
such  board  of  trustees  of  plaintiff  in  error  for  a  church 
site.  Immediately  after  the  completion  of  the  loan 
in  question,  a  deed  to  the  site  was  delivered  to  the 
said  president  and  secretary  of  the  plaintiff  in  error, 
and  the  plaintiff  in  error,  the  Metropolitan  Church 
Association,  took  possession  and  have  held  and  used 
such  property  for  church  purposes  from  that  time  on. 
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The  note  and  trust  deed  were  signed  as  follows : 

*  *  Metbopolitan  Chuboh  Association. 
Duke  M.'  Fabson,  Pres. 
E.  L.  Habvby,  Secy.'* 
and  the  same  was  attested  by  the  corporate  seal. 

It  is  contended  by  the  plaintiff  in  error  that  the  pres- 
ident and  secretary  of  its  board  of  directors  or  trustees 
had  no  power  or  authority  to  bind  the  corporation; 
that  they  acted  without  the  direction  or  approval  of 
the  plaintiff  in  error. 

The  plaintiff  in  error,  the  Metropolitan  Church  As- 
sociation, had  power,  under  our  statute,  to  purchase 
real  estate  for  its  corporate  purposes,  and  to  borrow 
money  and  mortgage  such  property  to  secure  such  loan, 
so  that  the  question  of  its  being  an  act  ultra  vires,  so 
far  as  the  corporation  is  concerned,  need  not  be  con- 
sidered. It  had  the  power  and  it  remains  to  be  seen 
whether  or  not  it  exercised  the  power  in  any  of  the 
methods  recognized  by  law. 

The  subject  of  the  power  of  such  corporations  and 
their  agents  to  act  for  them  in  cases  of  the  character 
of  the  one  at  bar  is  fully  discussed  by  our  Supreme 
Court  in  Alton  Mfg.  Co.  v.  Garrett  Biblical  InstittUe, 
243  111.  298,  from  which  we  quote : 

*  *  Might  exercise  this  authority  in  a  number  of  ways : 
(1)  They  might  appoint  one  of  their  number  as  agent 
of  the  corporation  for  that  purpose  and  expressly  or 
impliedly  clothe  him  with  authority  to  borrow  money 
and  give  notes;  (2)  where  no  actual  authority  has  been 
conferred  upon  the  agent  of  the  corporation  to  borrow 
money  and  give  notes  but  where  the  agent  has  done 
so,  and  with  full  knowledge  of  all  the  facts  the  corpora- 
tion has  approved  and  ratified  the  acts  of  the  agent, 
it  will  be  liable  to  the  same  extent  as  if  actual  authority 
had  been  given  to  perform  the  acts;  (3)  where  no 
authority  had  been  given  or  existed  in  the  agent  to 
borrow  money  but  where  the  corporation  received  the 
use  and  benefit  of  the  money  it  will  be  liable;  (4)  by 
holding  an  agent  out  to  the  public  as  possessing  autiior- 
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ity  to  exercise  the  powers  assumed  by  the  agent  and 
to  do  the  acts  performed  by  him,  in  which  case  the  cor- 
poration would  be  bound  to  the  extent  of  the  agent's 
apparent  authority." 

It  api)ears  from  the  record  in  this  case  that  immedi- 
ately upon  the  purchase  of  the  property  in  question^ 
the  congregation,  for  which  the  president  and  secretary 
(two  of  the  trustees)  acted,  moved  in  and  took  posses- 
sion and  exercised  all  of  the  acts  of  control  over  said 
property.  It  would  be  marvelous  to  say,  without  any 
notice  or  knowledge  of  the  action  of  the  two  trustees 
or  any  one  else,  that  the  whole  congregation,  of  one 
accord,  would  from  thenceforth  assemble  there  weekly 
for  religious  services  and  be  ignorant  of  the  act  of  the 
oflScers  in  securing  the  property. 

The  proof  further  shows'  that  the  treasurer  of 
the  plaintiff  in  error,  who  was  the  third  member  of  the 
board  of  trustees,  paid  two  instalments  of  interest  upon 
the  note  secured  by  the  trust  deed  in  question,  and 
sent  the  third  instalment  of  interest,  in  form  of  a  check, 
to  Mr.  Webber,  who  had  previously  acted  as  conserva- 
tor of  defendants  in  error's  intestate  at  the  time  of  the 
making  of  the  loan,  but  who  had  resigned  at  the  date 
of  the  receipt  of  the  check  for  the  third  instalment  of 
interest.  This  check  was  signed:  "Metropolitan 
Church  Assn.,  by  Mrs.  Harvey,  Treas.'*  and  was  re- 
turned to  her  with  directions  to  send  it  to  the  defendant 
in  error.  These  facts  present  the  action  of  the  congre- 
gation covering  a  period  of  more  than  eighteen  months 
after  the  property  had  been  bought,  possession  taken, 
loan  made  and  mortgage  executed. 

Very  slight  circumstances  are  sufficient  to  establish 
a  ratification  by  the  plaintiff  in  error  of  the  acts  of  its 
officers  where  the  benefits  all  inured  to  the  advantage 
of  the  plaintiff  in  error. 

In  National  Home  B.  S  L.  Ass*n  v.  Home  Sav. 
Bank,  181  111.  35,  the  Court  uses  the  following  lan- 
guage : 
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**It  (meaning  ultra  vires)  has  been  applied  indis- 
criminately to  different  states  of  fact  in  such  a  way  as 
to  cause  considerable  confusion.  When  used  as  applica- 
ble to  some  conditions,  it  has  been  frequently  said  that 
a  corporation  is  estopped  to  make  such  a  defense  where 
it  has  received  the  benefit  of  the  contract.  For  example, 
the  term  has  been  applied  to  acts  of  directors  or  oflScers 
which  are  outside  and  beyond  the  scope  of  their  author- 
ity, and  therefore  are  invasions  of  the  rights  of  stock- 
holders, but  which  are  within  the  powers  of  the  corpor- 
ation. In  such  case  the  act  may  become  binding  by 
ratification,  consent  and  acquiesence,  or  by  the  cor- 
poration receiving  the  benefit  of  the  contract.  ^ ' 

The  facts  in  this  case  warrant  us  in  concluding  that 
the  action  of  the  trustees,  or  oflScers,  was  ratified,  con- 
sented to  and  acquiesced  in ;  and,  beyond  question,  the 
plaintiff  in  error  received  the  benefit  of  the  loan  to  se- 
cure which  the  note  and  trust  deed  were  given,  and  still 
hold  and  retain  such  benefit.  In  equity  the  plaintiff 
in  error  will  not  be  permitted  to  accept  the  benefits 
of  the  agent's  contract,  and,  at  the  same  time,  repu- 
diate that  part  of  the  agent 's  acts  by  which  it  secured 
title  to  the  property. 

Believing  that  exact  justice  has  been  done  in  this 
case,  the  decree  will  be,  and  is,  aflSrmed. 

Affirmed. 

Mb.  Jubticb  Philbbxgs  took  no  part.      • 


Thibd  Distkict — April,  1913.  107 


Elward  v.  IllinolB  Central  R.  Co.,  184  111.  App.  107. 


James  A.  Elward,  Appellee,  y.  Illinois  Central  Bail- 
road  Company,  Appellant. 

1.  Damages,  S  207* — when  instruction  misleading.  In  an  action 
for  personal  Injuries,  an  instruction  relating  to  assessment  of 
damages  which  closes  with  a  statement  to  the  effect  that  it  is  not 
necessary  for  any  witness  to  express  an  opinion  as  to  the  amount 
of  damages  claimed  in  the  declaration,  held  misleading  and  er- 
roneous. 

2.  Damages,  §  42* — when  expert  evidence  as  to  effect  of  injury 
improper.  In  an  action  for  personal  injuries,  opinions  of  medical 
experts  as  to  the  effect  of  injury  on  plaintiff's  life,  held  improper 
under  the  circumstances  of  the  case. 

3.  Damages,  S  42* — consequential  damages.  Consequences  which 
are  contingent,  speculative  or  merely  possible  are  not  proper  to  be 
considered  In  ascertaining  damages.  To  entitle  plaintiff  to  recover 
present  damages  for  apprehended  future  consequences  there  must 
be  such  a  degree  of  probability  of  their  occurring  as  amounts  to  a 
reasonable  certainty. 

4.  Evidence,  S  444* — when  opinion  of  medical  expert  incompe- 
tent. Expert  evidence  which  Is  a  result  of  personal  examination 
made  during  the  trial,  based  in  part  upon  subjective  symptoms, 
1b  incompetent. 

Appeal  from  the  Circuit  Court  of  DeWltt  county;  the  Hon.  Wil- 
liam G.  CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.  Reversed  and  remanded.  Opinion  filed  April 
18,  1913.    Rehearing  denied  October  16,  1913. 

Lemon  &  Lemon,  for  appellant;  John  G.  Drennan, 
of  counsel. 

Hebrick  &  Hbbrick  and  Edward  J.  Sweeney,  for  ap- 
pellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  suit  was  begun  by  appellee  against  the  appellant 
Company  in  the  Circuit  Court  of  DeWitt  county,  to 
recover  damages  for  injuries  alleged  to  have  been  sus- 
tained by  appellee  by  reason  of  the  breaking  in  two  of 
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a  freight  train  on  appellant's  road,  while  the  train  was 
running  down  grade,  and  when  the  rear  part  of  the 
train  canght  up  ,with  and  ran  into  the  front  portion 
thereof,  appellee,  who  was  in  the  caboose,  was  thrown 
from  his  seat  and  injured. 

This  cause  was  before  us  once  heretofore  {Elward 
V.  Illinois  Cent.  R.  Co.,  161  HI.  App.  630),  where  it  was 
found  error  had  intervened,  as  disclosed  by  the  opinion 
filed  in  that  cause,  and  the  judgment  was  reversed 
and  the  cause  remanded  for  another  trial.  Upon  the 
second  trial  in  the  Circuit  Court  the  jury  found  the 
issues  for  the  appellee  and  rendered  a  judgment  for 
twelve  thousand  dollars,  and  the  court  entered  judg- 
ment on  the  verdict  for  that  sum,  after  overruling  mo- 
tions for  new  trial  and  in  arrest  of  the  judgment,  and 
the  cause  is  brought  before  us  again  by  a  further  ap- 
peal. 

A  careful  examination  of  the  fecord  presented  for 
our  inspection  upon  this  appeal  discloses  the  fact  that 
on  the  trial  of  the  cause  the  question  of  the  extent  and 
permanent  character  of  the  injury  to  appellee  was  the 
only  matter  for  the  jury,  the  liability  of  the  appellant 
having  been  practically  admitted. 

The  account  of  the  accident  and  the  various  move- 
ments of  the  patient  and  his  subsequent  treatment 
were  given  at  great  length  and  with  minute  detail, 
and  are,  largely,  unimportant  to  the  determination  of 
the  cause.  It  is  important,  however,  to  learn  the  ex- 
tent of  the  injury  and  it  was  important  to  have  that 
presented  to  the  jury  according  to  the  rules  of  prac- 
tice in  this  State. 

In  addition  to  the  evidence  presented  in  this  case 
bearing  directly  upon  the  accident  and  the  circum- 
stances surrounding  it,  we  have  before  us  the  state- 
ments of  twelve  medical  experts,  about  one-half  of 
whom  had  treated  the  appellee  at  different  times  for 
the  injury  received  in  this  accident,  and  the  other  half 
had  personally  examined  appellee  during  the  trial 
with  a  view  to  testifying  in  the  case. 
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The  chief  controversy  among  the  medical  experts, 
as  appears  from  the  record,  was  whether  the  spinal 
cord  or  bony  structure  of  the  spinal  column  of  appellee 
had  been  injured,  and  whether  he  still  was  suffering 
from  the  same.  Upon  this  vital  question  the  experts 
disagreed,  the  greater  number,  in  our  judgment,  con- 
cluding that  there  was  no  injury  to  the  vertebrae  or 
spinal  cord,  while  the  remaining  experts  contended 
that  there  was  a  curvature  of  the  spine  and  an  injury 
to  the  spinal  cord  and  that  this  created  the  condition 
in  which  appellee  was  found  to  be. 

The  expert  evidence  that  was  the  result  of  a  per- 
sonal examination  made  during  the  trial  was  based,  in. 
part,  upon  subjective  symptoms,  and,  therefore,  was 
not  competent  evidence.  Elward  v.  Illinois  Cent.  R. 
Co.,  161  111.  App.  630;  Lauth  v.  Chicago  Union  Trac- 
tion Co.,  244  111.  244. 

A  portion  of  these  medical  experts  gave  their  opin- 
,  ion,  over  the  objection  of  appellant,  as  to  the  effect 
of  this  injury  upon  appellee's  life,  which  we  regard  as 
being  improper  under  the  circumstances  developed  in 
this  case.  In  the  case  of  Lauth  v.  Chicago  Union  Trac- 
tion Co.,  siiprcF,  at  page  252  of  the  opinion,  the  Su- 
preme Court  said:  ** Consequences  which  are  contin- 
gent, speculative  or  merely  possible,  are  not  proper 
to  be  considered  in  ascertaining  the  damages.  It  is 
not  enough  that  the  injuries  received  may  have  de- 
veloped into  a  more  serious  condition  than  those  which 
are  visible  at  the  time  of  the  injury,  nor,  even  that 
they  are  likely  to  develop.  To  entitle  plaintiff  to  re- 
cover present  damages  for  apprehended  future  con- 
sequences, there  must  be  such  a  degree  of  probability 
of  their  occurring,  as  amounts  to  a  reasonable  cer- 
tainty.'^ See  also  Chicago  City  Ry.  Co.  v.  Henry,  62 
111.  142. 

The  following  instruction  is  objected  to  by  appellant 
as  being  erroneous  and  misleading : 

*'The  court  instructs  the  jury,  that  if  you  find  for 
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the  plaintiflF,  you  will  be  required  to  determine  the 
amount  of  his  damages.  In  determining  the  amount 
of  damages  the  plaintiff  is  entitled  to  recover  in  this 
case,  if  any,  the  jury  have  a  right  to,  and  they  should 
take  into  consideration  all  the  facts  and  circumstances 
as  proven  by  the  evidence  before  them,  the  nature  and 
extent  of  plaintiff's  physical  injuries,  if  any,  so  far 
as  the  same  are  shown  by  the  evidence  to  be  the  direct 
result  of  the  injury;  his  suffering  in  mind  and  body, 
if  any,  resulting  from  such  physical  injuries,  and  such 
future  suffering  and  loss  of  health,  if  any,  as  the  jury 
may  believe  from  the  evidence  before  them  in  this  case, 
he  has  sustained  or  will  sustain  by  reason  of  such  in- 
juries; his  loss  of  time  and  inability  to  work,  if  any, 
on  account  of  such  injuries;  the  necessary  expense 
of  medical  care  and  attendance,  if  any  is  shown  by 
the  evidence  on  account  of  such  injuries,  if  any,  and 
you  may  find  for  him  such  sum  as  in  the  judgment 
of  the  jury  under  the  evidence  and  instructions  of  the 
court  in  this  case,  will  be  a  fair  compensation  for  the 
injuries  he  has  sustained  or  will  sustain,  if  any,  so  far 
as  such  damages  and  injury,  if  any,  are  claimed  and 
alleged  in  the  amended  declaration^  or  additional 
counts  and  proven;  and  it  is  not  necessary  for  any 
witness  to  express  an  opinion  as  to  the  amount  of  such 
damages. ' ' 

The  declaration  alleges,  among  other  things,  that 
the  appellee  was  damaged  by  reason  of  the  injury 
complained  of  because  he  could  not  follow  his  usual 
employment  and  thereby  earn  a  salary,  and  also  was 
damaged  in  consequence  of  being  compelled  to  lay  out 
large  sums  of  money  for  medical  care  and  attendance 
in  an  effort  to  be  cured  of  his  injury.  These  two  items 
constitute  a  material  part  of  the  damages  sought  to 
be  recovered  in  this  suit,  and  for  the  Court,  in  the  clos- 
ing part  of  the  above  quoted  instruction,  to  announce 
as  a  proposition  of  law,  that  '4t  is  not  necessary  for 
any  witness  to  express  an  opinion  as  to  the  amount 
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of  such  damages/'  is  clearly  misleading  and  erro- 
neous. 

It  was  incumbent  upon  the  appellee  to  prove  by  evi- 
dence the  amount  of  damages  he  had  sustained  by  rea- 
son of  these  two  items. 

The  evidence  was  very  conflicting  and  close  upon 
the  question  of  whether  there  was  or  was  not  an  in- 
jury to  the  spinal  cord  or  bony  structure  of  the  spinal 
column;  and  the  evidence  as  to  the  extent  of  the  in- 
jury leaves  the  matter  in  serious  doubt  as  to  the  per- 
manent character  of  the  injury  complained  of. 

If,  as  contended  by  the  medical  experts  above  re- 
ferred to,  the  spinal  column  was  not  injured,  and  from 
the  whole  evidence  we  are  inclined  to  entertain  that 
view,  then,  in  that  case,  the  damages  as  fixed  by  the 
judgment  are  excessive. 

The  conduct  of  counsel  for  appellee,  in  the  closing 
argument  of  the  cause,  is  justly  complained  of.  Courts 
cannot  indorse  the  action  of  attorneys  which  are  cal- 
culated to  inflame  the  minds  of  the  jury,  in  cases  so 
closely  contested  as  to  the  extent  of  the  injury  and  the 
amount  of  the  damages,  as  in  this  case.  And  while  we 
do  not  mention  this  as  ground  of  reversible  error,  it 
certainly  added  to  the  cause  of  complaint. 

For  the  reasons  above  indicated  we  are  compelled 
to  reverse  the  judgment  of  the  trial  court,  and  the 
judgment  is  reversed  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 


112  Appellate  Courts  of  Illinois. 


Potter  V.  Gibson,  184  lU.  App.  112. 


W.  P.  Potter,  Plaintiff  in  Error,  y.  S.  A.  Gibson  et  aL, 

Defendants  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Sangamon  county;  the  Hon.  James 
A.  Cbeiqhton,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Affirmed.  Opinion  filed  April  18,  1913.  Rehearing 
denied  October  16,  1913. 

Statement  of  the  Case. 

Action  by  W.  P.  Potter  against  S.  A.  Gibson,  A.  C. 
Gibson,  G.  A.  Gibson,  J.  Francis  Miller,  Illinois  Na- 
tional Bank  and  H.  M.  Merriam,  to  recover  the  sum  of 
four  thousand  dollars  alleged  to  have  been  paid  by 
plaintiff  for  stock  in  a  certain  corporation  upon  the 
misrepresentations  of  defendants  as  to  the  solvency 
and  financial  condition  of  such  corporation.  Plaintiff 
dismissed  the  action  as  against  the  Gibsons.  From  a 
judgment  entered  in  favor  of  other  defendants  on  a 
directed  verdict,  plaintiff  brings  error. 

J.  E.  WiNTEBBOTHAM  and  E.  A.  Perby,  for  plaintiff 
in  error. 

MoAnulty  &  Allen,  for  defendants  in  error,  H.  M. 
Merriam  and  Illinois  National  Bank. 

Mb.  Justice  Philbbick  delivered  the  opinion  of  the 

court. 

Abstract  of  the  Beelslon. 

FIU.UD,  S  86* — when  statements  <u  to  financial  condition  of  corpor- 
ation not  actionable.    In  an  action  on  the  case  to  recover  money 

paid  for  stock  In  a  corporation,  alleged  to  have  been  induced  by  the 
misrepresentations  concerning  the  financial  condition  of  the  com- 
pany made  by  defendants  to  whom  plaintiff  had  been  referred  by 
the  seller,  a  direction  of  a  verdict  for  defendants  held  not  error 
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where  some  of  the  statements  and  representations  were  mere  ex- 
pressions of  opinion  and  others  were  made  after  the  plalntlft  had 
raised  money  to  make  the  investment  bo  that  plaintiff  could  not 
have  relied  thereon. 


Nellie  W.  Pressley^  Administratrix,  Appellee  y.  Kin- 
loch-Bloomington Telephone  Company  and  Bloom- 
ington  &  Normal  Railway  and  Light  Company, 
Appellants. 

1.  Blectbicitt,  S  27* — when  verdict  against  telephone  company 
not  sustained  by  the  evidence.  In  an  action  against  an  electric 
light  company  and  a  telephone  company  for  the  death  of  plaintiff's 
intestate,  alleged  to  have  been  caused  by  an  electric  light  current 
while  acting  as  a  city  electric  light  trimmer,  a  verdict  In  favor 
of  the  plaintiff  against  the  telephone  company  held  manifestly 
against  the  weight  of  the  evidence  in  that  the  evidence  failed  to 
show  that  the  telephone  wire  which  fell  on  the  electric  light  wire 
and  made  the  current  belonged  to  the  defendant  telphone  company. 

2.  Appeal  and  ebbob,  §  1793* — joint  judgment  Where  a  joint 
Judgment  against  two  defendants  is  erroneous  as  to  one  defendant, 
it  will  be  reversed  as  to  both. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLOSTiN  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  October 
16, 1913.    Rehearing  denied  November  6,  1913. 

LiLiiABD  &  Williams,  for  appellant  Kinloch-Bloom- 
ington Telephone  Co. 

SiGMUND  Livingston  and  William  R.  Bach,  for  ap- 
pellant Bloomington  &  Normal  Railway  and  Light  Co. 

Jacob  P.  Lindlby,  John  E,  Pollock  and  Edwabd 
Babby,  for  appellee. 

Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 
This  was  an  action  on  the  case  brought  by  appellee, 
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as  administratrix  of  the  estate  of  John  W.  Pressley, 
deceased,  to  recover  for  the*  death  of  her  intestate, 
caused  by  an  electric  current  received  by  him  while 
acting  as  an  electric  light  trimmer  for  the  city  of 
Bloomington.  Both  the  appellant  companies  were 
made  defendants. 

This  cause  has  been  in  this  court  on  two  different 
appeals  (Pressley  v.  Kinloch-Bloomington  Tel.  Co., 
158  111.  App.  220,  and  164  111.  App.  167),  where  the 
facts  relative  to  the  cause  of  action  are  fully  stated, 
and  the  cause  was  reversed  and  remanded  each  time. 
No  change  occurred  in  the  pleadings  since  the  last  ap- 
peal. 

In  the  judgment  of  the  court,  on  the  last  appeal  the 
cause  was  reversed  and  remanded  because  of  the  fact 
that  the  evidence  contained  in  that  record  failed  to 
show  the  appellant  Telephone  Company  was  the  owner 
of  the  wire  which  broke,  fell  and  caused  the  injury  to 
appellee's  intestate  by  reason  of  the  cross-circuit 
thereby  caused;  and  as  the  suit  was  a  joint  one  and 
the  judgment  appealed  from  was  a  joint  judgment, 
it  was  held  that  if  it  was  necessary  to  reverse  the  judg- 
ment as  to  one  of  the  appellants  it  was  necessary  as 
to  both. 

Upon  the  retrial  of  the  cause  in  the  Circuit  Court 
the  evidence  upon  the  former  hearing,  as  to  the  owner- 
ship of  the  wire  which  it  is  alleged  caused  the  injury, 
was  read  from  the  notes  of  the  reporter,  except  that 
two  of  appellee's  witnesses,  and  one  new  witness,  were 
called  and  testified. 

On  the  last  hearing  a  verdict  and  judgment  was  en- 
tered in  the  sum  of  four  thousand  five  hundred  dollars 
against  both  appellants  and  in  favor  of  the  appellee, 
and  thereupon  this  appeal  was  perfected. 

This  court,  in  the  last  opinion  herein  filed,  used  the 
following  language,  with  reference  to  the  wire  which 
caused  the  injury  to  appellee's  intestate:  *'The  Mc- 
Lean County  Telephone  Company  owned  other  pairs 
of  wires  upon  this  pole  and  number  5  was  one  of  these 
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wires.  There  is  evidence  in  the  record  that  that  wire 
extended  to  and  was  connected  with  a  cable  which 
entered  the  telephone  exchange  of  the  McLean  County 
Telephone  Company  which  was  located  a  block  or  more 
from  the  telephone  exchange  of  the  Kinloch-Blooming- 
ton Telephone  Company;  this  wire  was  upon  the  top 
cross-arm  of  that  pole.  The  Kinloch-Bloomington 
Telephone  Company  owned  wires  upon  the  second 
cross-arm  and  these  wires  extended  to  and  were  con- 
nected with  a  cable  which  entered  the  telephone  ex- 
change of  the  defendant  telephone  company. 

There  being  no  proof  in  this  record  that  the  defend- 
ant telephone  company  owned,  controlled,  operated  or 
was  in  any  manner  responsible  for  the  condition  of  the 
telephone  wire  complained  of,  the  verdict  of  the  jury 
as  to  that  company  is  clearly  and  manifestly  against 
the  evidence,  and  as  to  it  must  be  reversed. '  * 

After  a  careful  study  of  all  the  evidence  in  this  rec- 
ord, including  the  new  evidence  of  the  witnesses  heard 
to  testify  orally,  we  cannot  but  conclude  the  evidence 
here  preserved  fails  to  show  the  appellant  Kinloch- 
Bloomington  Telephone  Company  was  the  owner  of 
the  wire  which  fell  and  injured  appellee's  intestate. 

Mr.  Hamilton,  after  testifying  as  to  a  state  of  facts 
relative  to  the  ownership  of  the  wire  which  fell,  on 
cross-examination  gave  evidence  as  to  the  wires  of  the 
McLean  County  Telephone  Company  having  been  re- 
moved from  the  point  where  the  wire  in  controversy 
fell,  and  said  his  statements  were  '*as  reported  to  the 
director's  meeting,''  and  that  he  ''did  not  know  per- 
sonally. ' ' 

Mr.  Gulliford,  construction  chief  of  the  McLean 
County  Telephone  Company,  who  was  hearfl  to  again 
testify,  stated,  as  to  the  condition  of  certain  wires, 
that  the  said  company  had  no  wires  in  this  alley. 

But,  as  against  this  evidence,  there  was  the  positive 
and  direct  testimony  of  several  witnesses  who  identi- 
fied the  particular  wire  which  fell,  and  gave  evidence 
as  to  the  location  of  this  wire  upon  the  cross-arm  on 


116  Appellate  Courts  of  Illinois. 

Pressley  v.  Kinloch-Bloomlngton  TeL  Co.  et  al.,  184  111.  App.  113. 

the  pole,  and  testified  directly  that  the  wire  was  that 
of  the  McLean  County  Telephone  Company.  The  wire 
which  fell  was  identified  as  being  wire  number  5  on 
the  top  cross-arm  on  the  pole.  The  witness,  Mr.  Far- 
well,  testified  that  wires  number  3,  4,  5,  6,  7  and  8  on 
the  top  cross-arm  of  that  pole  were  the  wires  of  the 
McLean  County  Telephone  Company,  and  that  the 
wire  which  fell  was  wire  No.  5. 

Mr.  Ross  testified  that  the  six  wires  on  the  top  cross- 
arm  on  the  pole  were  bridled  into  the  cable  of  the 
McLean  County  Telephone  Company,  and  that  the 
wire  which  fell  was  wire  number  5,  and  that  it  did  not 
belong  to  the  appellant  Telephone  Company. 

Mr.  Philbrook,  a  city  employe  in  the  fire  alarm  de- 
partment, testified  that  he  had  had  sixteen  years'  ex- 
perience as  an  electrician  and  telephone  man ;  that  he 
helped  build  the  first  lines  of  the  McLean  County  Tel- 
ephone Company  and  that  they  had  wires  on  the  pole 
in  this  alley  and  that  he  examined  them  in  the  month 
of  the  accident  here  involved  and  that  the  wires  of 
the  McLean  County  Telephone  Company  were  on  the 
top  cross-arm  of  the  pole  in  question. 

Many  other  facts  and  circumstances  are  shown  by 
this  record  which  fully  convince  us  that  the  wire  which 
fell  and  made  the  connection  of  the  current  on  to  the 
city  light  plant  wire  was  not  that  of  the  appellant  Tel- 
ephone Company. 

The  appellants  having  been  sued  jointly,  and  the 
judgment  here  appealed  from  having  been  a  joint  judg- 
ment against  both  appellants,  the  judgment  must  be 
affirmed  as  to  both  or  reversed  as  to  both.  There 
being  no  sufficient  evidence  showing  the  appellant  Tel- 
ephone Company  was  the  owner  of  the  wire  which  is 
alleged  to  have  caused  the  injury,  the  judgment  as  to  it 
is  erroneous  and  must  be  reversed,  and  therefore  must 
be  reversed  as  to  both  appellants. 

For  the  reason  indicated  the  judgment  is  reversed 
and  the  cause  is  remanded. 

Reversed  and  remanded. 
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Jesse  Hayron^  Appellee^  y.  Shoal  Greek  Goal  Gompany, 

Appellant. 

1.  liimEB  AWD  KiNERALs,  {  91* — When  mine  examiner  cannot  re- 
cover for  injuries  resuUing  from  failure  to  close  cross-cuts.  In  an 
action  by  an  assistant  mine  examiner  to  recover  for  injuries  re- 
sulting from  an  explosion  of  accumulated  gases  while  engaged  in 
examining  a  mine,  alleged  to  have  been  caused  by  wilful  failure 
of  mine  owner  to  comply  with  section  14  of  Miners'  Act,  J.  A  A. 
T  7488,  requiring  certain  crosscuts  to  be  closed,  held  that  trial 
court  erred  in  refusing  to  direct  a  verdict  for  defendant  for  the 
reason  that  the  declaration  was  based  solely  on  a  statute  which  the 
evidence  shows  was  inapplicable  to  plaintiff  in  his  employment,  and 
even  under  allegations  of  neglect  of  a  common  law  duty  to  plain- 
tift  held  that  plaintift  would  not  be  entitled  to  recover  under  evi- 
dence showing  that  plaintift  was  inexcusably  careless  in  making  an 
examination  of  the  mine  with  an  open  lamp. 

2.  Mines  aitd  minerals,  $  82* — persons  entitled  to  protection 
under  the  provisions  of  the  Miners*  Act.  Person  employed  as  mine 
examiner  under  section  21  of  Miners'  Act,  J.  &  A.  H  7495,  does  not 
come  within  the  class  entitled  to  protection  under  the  provisions 
of  section  14  of  the  Miners'  Act,  J.  &  A.  H  7488. 

3.  Mines  and  minerals,  §  82* — **operative  miners**  toithin  mean- 
ing of  constitution.  Mine  examiner  is  not  an  "operative  miner" 
within  the  meaning  of  the  constitutional  provision,  requiring  ''the 
legislature  to  pass  such  laws  as  may*  be  necessary  for  the  protec- 
tion of  operative  miners." 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the  Hon. 
Albkbt  M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed.  Opinion  filed  October  16,  1913. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

W.  B.  McBride,  for  appellant;  Millbb  &  McDavid 
and  Martin  &  Sherlock^  of  connsel. 

Lakb  &  CooPEB  and  Hill  ft  Bulungton,  for  appellee. 

Mr.  JtjSTiCE  Oreighton  delivered  the  opinion  of  the 
conrt. 

This  was  an  action  on  the  case  filed  in  the  Mont- 
.^omery  Circuit  Court  by  the  appellee  against  the  ap- 
pellant Company,  to  recover  for  damages  alleged  to 

*8«c  nilnols  Note*  Dlff««t,  Vols.  XI  to  XV,  same  topic  and  soctlon  nomber. 


118  Appellate  Courts  of  Illinois. 

Havron  v.  Shoal  Creek  Coal  Co.,  184  111.  App.  117. 

have  been  caused  by  the  wilful  failure  of  the  appellant 
to  comply  with  the  provisions  of  paragraph  ''f"  of 
section  14  of  chapter  93,  Hurd's  E.  S.  1911  (J.  &  A. 
H  7488),  entitled  ''Mines  and  Miners/' 

The  cause  was  heard  by  the  court  and  a  jury,  and 
a  verdict  was  returned  against  appellant  in  the  sum  of 
fifteen  hundred  dollars  and,  after  overruling  motions 
for  new  trial  and  in  arrest  of  the  judgment, 
the  court  entered  judgment  in  the  amount  of  the  ver- 
dict against  appellant,  whereupon  the  record  was 
brought  before  us  by  appeal  on  the  part  of  appellant. 

The  declaration  charges,  in  substance,  that  appel- 
lant owned  and  was  operating  a  certain  coal  mine  at 
Panama,  in  said  county,  and  that  in  the  operation  and 
construction  thereof  there  were,  among  others,  the 
third  and  fourth  west  entries  which  were  inlet  and  out- 
let air  courses ;  that  the  ends  of  the  said  entries  were 
known  as  the  face ;  that  between  the  third  and  fourth 
entries  were  two  cross-cuts  open,  the  westward  one 
being  about  sixty  feet  west  of  the  first  one,  allowing 
the  full  current  of  air  between  the  inlet  and  outlet  air 
courses  to  circulate  through  it,  and  thus  preventing  the 
air  from  circulating  through  the  first  cross-cut  near- 
est the  said  face  of  said  inlet  and  outlet  air  courses; 
that  appellant  wilfully  failed  and  neglected  to  close 
the  cross-cut  farthest  from  the  face  in  said  entries,  as 
provided  by  said  paragraph  ''f  of  said  chapter  93 
J.  &  A.  ^  7488  of  the  statute;  that  appellee  was  em- 
ployed in  said  mine  as  assistant  mine  examiner,  and 
while  traveling  through  said  mine  to  examine  it,  as  re- 
quested by  appellant  to  do  at  a  point  about  thirty 
feet  east  of  the  cross-cut  nearest  the  said  face  of  said 
entry,  suddenly,  and  without  warning,  certain  gaseous 
substances  which  had  at  that  time  accumulated  therein, 
by  reason  of  the  said  eastward  cross-cut  being  and  re- 
maining open,  ignited  and  exploded,  whereby  appellee 
received  the  injuries  complained  of. 

The  general  issue  was  pleaded. 
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The  real  contention  of  the  appellant  is  that  the  ap- 
pellee while  engaged  as  assistant  mine  examiner,  did 
not  come  within  the  class  contemplated  by  the  provi- 
sion of  the  Mines  and  Miners  *  Act. 

The  paramount  question  in  this  case  is,  did  the  ap- 
pellee, at  the  time  of  the  injury  complained  of,  come 
within  the  class  designated  by  the  constitution  as  *  *  op- 
erative miners!" 

The  provision  of  the  constitution  upon  which  the 
Mines  and  Miners^  Act  is  based,  J.  &  A.,  Vol.  I  p.  187, 
is,  in  part,  as  follows:  *'It  shall  be  the  duty  of  the 
legislature  to  pass  such  laws  as  may  be  necessary  for 
the  protection  of  operative  miners,  by  providing  ven- 
tilation and  constructing  safety  escapement  shafts,  or 
such  other  appliances  as  may  secure  safety  in  all  coal 
mines." 

The  paragraph  of  the  statute  here  involved  (**f "  of 
section  14  of  chapter  93,  J.  &  A.  T[  7488),  reads  as  fol- 
lows: ''All  cross-cuts  connecting  inlet  and  outlet  air 
courses,  except  the  last  one  nearest  the  face,  shall  be 
closed  with  substantial  stoppings,  to  be  made  as  nearly 
air-tight  as  possible.  In  the  making  of  the  air-tight 
partition  or  stoppings,  no  loose  material  or  refuse 
shall  be  used.  * ' 

It  is  contended  by  appellant  that  the  appellee,  at 
the  time  of  the  accident  complained  of,  was  not  a  miner 
engaged  in  digging  coal,  but  that  he  was  at  the  time 
an  employe,  having  been  assigned  to  the  duty  of  as- 
sistant examiner  of  mines,  and,  therefore,  does  not 
come  within  the  class  described  as  ''operative  miners," 
and  construes  the  statute  as  applying  only  to  those  en- 
gaged in  digging  coal. 

The  statute  makes  it  the  duty  of  all  persons  or  cor- 
porations operating  coal  mines  to  employ  a  mine  ex- 
aminer, and  the  duties  of  such  mine  examiner  are  fixed 
by  statute  (section  21,  chapter  93,  entitled  "Mines 
and  Miners,"  J.  &  A.  ^  7495)  and  are  as  follows: 

(1)  "To  examine  the  underground  workings  of  the 
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mine  within  twelve  hours  preceding  every  day  upon 
which  the  mines  are  to  be  operated/' 

(2)  '*When  in  the  performance  of  his  duties  to 
carry  with  him  a  safety  lamp  in  proper  order  and  con- 
dition and  a  rod  or  bar  for  sounding  the  roof. ' ' 

(3)  **To  see  that  the  air  current  is  traveling  in  its 
proper  course  and  in  proper  quantity ;  and  to  measure 
with  an  anemometer  the  amount  of  air  passing  in  the 
last  cross-cut  or  break-through  of  each  pair  of  entries, 
or  in  the  last  room  of  each  division  of  long  wall  mines, 
and  at  all  other  points  where  he  may  deem  it  neces- 
sary; and  to  note  the  results  of  such  measurements 
in  the  mine  examiner 's  book  kept  for  that  purpose. ' ' 

(4)  **To  inspect  all  places  where  men  are  required 
in  the  performance  of  their  duties  to  pass  or  work,  and 
to  observe  whether  there  are  any  recent  falls  or  dan- 
gerous roof  or  accumulations  of  gas  or  dangerous  ob- 
structions in  rooms  or  roadways;  and  to  examine  es- 
pecially the  edges  and  accessible  parts  of  recent  falls 
and  old  gobs  and  air  currents.'' 

(5)  '*As  evidence  of  his  examination  of  said  rooms 
and  roadways,  to  inscribe  in  some  suitable  place  on 
the  walls  of  each,  not  on  the  face  of  the  coal,  which 
chalk,  the  month  and  day  of  the  month  of  his  visit. ' ' 

(6)  *'When  working  places  are  discovered  in  which 
there  are  recent  falls  or  dangerous  roof  or  dangerous 
obstructions  to  place  a  conspicuous  mark  or  sign 
thereat  as  notice  to  all  men  to  keep  out;  and  in  case 
of  accumulation  of  gas,  to  place  at  least  two  conspicu- 
ous obstructions  across  the  roadway  not  less  than 
twenty  feet  apart,  one  of  which  shaU  be  outside  the 
last  open  cross-cut." 

(7)  '*Upon  completing  his  examination,  to  make  a 
daily  record  of  the  same  in  a  book  kept  for  that  pur- 
pose, for  the  information  of  the  company,  the  inspector 
and  all  other  persons  interested ;  and  this  record  shall 
be  made  each  morning  before  the  miners  are  permitted 
to  enter  the  mine." 
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(8)  '*To  take  into  his  possession  the  entrance  checks 
of  all  men  whose  working  places  have  been  shown  by 
his  examination  and  record  to  be  dangerous,  and  to 
give  such  entrance  checks  to  the  mine  manager  before 
the  men  are  permitted  to  enter  the  mine  in  the  morn- 
ing. '' 

A  careful  study  of  this  section  and  all  of  its  provi- 
sions discloses  the  fact  that  it  is  there  made  the  duty 
of  the  mine  examiner  to  examine  the  workings  of  the 
mine  within  twelve  hours  preceding  every  working  day 
in  the  mine ;  to  carry  a  safety  lamp  properly  equipped ; 
to  see  that  the  air  current  is  traveling  properly;  to 
measure  the  amount  of  air  passing  in  the  last  cross- 
cut or  break-through ;  to  inspect  all  places  where  men 
are  required,  in  the  performance  of  their  duties,  to 
pass  or  work ;  to  observe  whether  there  are  any  recent 
falls,  dangerous  roof  or  accumulation  of  gas ;  to  place 
conspicuous  marks  or  signs  in  places  where  there  are 
recent  falls  or  dangerous  roof,  and  in  case  of  an  ac- 
cumulation of  gas,  to  place  conspicuous  obstructions 
across  the  roadway,  one  of  which  shall  be  outside  the 
last  open  cross-cut,  and  to  make  a  daily  record  of  all  of 
the  above  in  a  book  kept  for  that  purpose,  for  the  in- 
formation of  the  company,  the  inspector  and  all  other 
persons  interested,  and  that  this  record  shall  be  made 
each  morning  before  the  miners  are  permitted  to  enter 
the  mine. 

This  examination  of  the  section  convinces  us  that 
it  was  passed  by  the  legislature  as  being  in  compliance 
with  the  requirement  of  the  provision  of  the  Consti- 
tution above  quoted,  namely,  *4o  pass  such  laws  as 
may  be  necessary  for  the  protection  of  operative  min- 
ers. ' '  It  is  evident  this  employe  of  the  appellant  was 
employed  for  the  purpose  of  examining  the  mine  as 
required  by  said  section  21,  J.  &  A.  ^  7495,  in  order 
that  the  operative  miners  might  know,  before  they  en- 
tered the  mine,  that  it  was  safe.  He  is  the  agency  des- 
ignated by  the  legislature  to  see  that  the  mine  is  safe 
for  the  operative  miners.    This  law  was  not  passed 
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for  the  protection  of  the  man  who  was  required  to 
make  the  examinations,  but  for  the  protection  of  those 
whom  the  Constitution  made  it  the  duty  of  the  legisla- 
ture to  protect  by  statute.  The  very  purpose  of  his 
employment  was  that  he  should  go  into  the  mine  in  ad- 
vance of  the  miners  and  ascertain  whether  or  not  it 
was  safe  from  the  dangers  from  which  it  was  the  legis- 
lative duty  to  protect  them. 

It  is  a  matter  of  universal  knowledge  that  employ- 
ment in  a  coal  mine  is  a  dangerous  occupation,  and 
when  appellee  accepted  employment  as  an  examiner 
he  knew  it  was  a  dangerous  position  to  fill,  or  he  would 
not  be  required.  He  knew  all  of  the  requirements  of 
the  law  as  to  the  duties  to  be  performed  by  him,  and 
when  he  accepted  such  employment  he  assumed  all  of 
the  dangers  incident  to  such  employment.  He  was  not 
an  operative  miner,  but  was  the  means  selected  by 
the  legislature  in  the  passage  of  the  law,  under  the  con- 
stitutional rquirement,  for  the  protection  of  the  oper- 
ative miners. 

The  declaration  herein  is  grounded  alone  upon  the 
failure  of  the  appellant  to  comply  with  a  statutory  re- 
quirement which  was  only  applicable  to  operative  min- 
ers. No  common  law  duty  of  the  appellant  is  counted 
upon,  and  no  allegation  is  made  as  to  the  duty  of  the 
appellant  to  use  reasonable  care  to  give  to  the  appellee 
a  safe  place  in  which  to  perform  his  labor,  and  to  al- 
lege a  failure  of  such  duty. 

But  even  if  there  had  been  such  allegation  of  neglect 
of  a  common  law  duty  of  appellant  towards  appellee, 
the  evidence  would  not  be  such  as  to  warrant  a  judg- 
ment in  his  favor.  The  evidence  clearly  discloses  that 
appellee,  at  the  time  of  the  accident,  was  making  his 
examination  of  the  mine  with  an  open  lamp.  He  was 
at  the  time  in  the  mine  looking  for  any  accumulation 
of  gas,  lack  of  air,  loose  roof  or  any  other  dangers 
that  might  lurk  there.  He  knew  he  was  likely  to  en- 
counter, as  he  did,  an  accumulation  of  gas  at  any  time, 
and  for  him  to  proceed  to  make  an  examination  with  an 
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open  lamp  was  inexcusable  carelessness.  The  section 
of  the  Mines  and  Miners'  Act  here  involved  was  not 
enacted  for  his  protection. 

Counsel  for  the  appellant,  at  the  close  of  the  evi- 
dence, asked  the  court  to  give  a  peremptory  instruc- 
tion to  the  jury,  directing  them  to  find  the  issues  for 
the  appellant,  defendant  below,  but  this  was  refused 
and  this  action  of  the  court  is  here  assigned  as  for 
error. 

Under  the  view  we  are  compelled  to  take  of  this  case, 
we  think  it  wa^  error  for  the  court  to  have  refused 
to  give  the  peremptory  instruction,  for  the  reason  the 
declaration  was  based  solely  on  a  statute  which  the 
evidence  shows  was  not  applicable  to  the  appellee  in 
his  employment. 

For  the  reason  above  stated,  the  judgment  of  the 
trial  court  is  reversed. 

Reversed. 


D.  H.  Harts,  Appellee,  t.  Chicago  and  Alton  Railroad 

Company,  Appellant. 

1.  Railboads,  S  941* — when  instruction  as  to  origin  of  fire  er- 
roneous.  In  an  action  against  a  railroad  company  for  damages 
by  Are  alleged  to  have  been  caused  by  sparks  and  cinders  being 
thrown  upon  plaintiff's  building  by  defendant's  locomotive,  an  in- 
struction on  question  of  the  origin  of  the  fire,  which  in  effect  states 
that  plaintiff  is  entitled  to  a  verdict  if  it  furnished  more  evidence 
on  that  point  than  defendant,  held  inaccurrate  and  misleading. 

2.  Railboads,  §  943* — when  verdict  for  damages  resulting  from 
railroad  fire  excessive.  In  an  action  for  damages  resulting  from 
loss  of  plaintiff's  mill  and  machinery  therein  resulting  from  emit- 
ting of  sparks  and  cinders  of  defendant's  locomotive,  a  verdict  and 
judgement  for  plaintiff  for  $16,000  held  excessive,  where  the  evidence 
shows  that  plaintiff  purchased  the  mill  and  machinery  and  lot  for 
$15,000  and  the  machinery  was  out  of  date  and  the  business  of 
conducting  the  mill  had  run  down  and  was  unprofitable. 

*See  Ullnols  Mot«s  Dlirest,  Vols.  XI  to  XV,  same  topic  and  Mctlon  Dumber. 
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3.  RailroadSi  §  919 — burden  of  proving  origin  of  fire.  In  an 
action  against  a  railroad  for  loss  of  a  building  by  fire  alleged  to 
have  been  caused  by  sparks  from  defendants  locomotiye,  It  Is  in- 
cumbent upon  the  plaintiff  to  furnish  evidence  sufficient  to  es- 
tablish to  the  satisfaction  of  a  reasonable  mind  the  fact  that  the 
engine  did  throw  sparks  and  cinders  that  started  the  fire. 

4.  JuBT,  §  80* — questions  which  may  he  propounded  to  jurors. 
In  an  action  against  a  railroad  company  for  loss  of  a  building  by 
fire  caused  by  sparks  from  defendant's  locomotive,  held  error  for 
trial  court  to  refuse  to  permit  defendant  on  examination  of  Jurors 
to  ask  the  jurors  If  they  were  acquainted  with  the  officers  of,  had 
stock  in,  or  were  agents  of,  or  had  any  connection  with  certain 
insurance  companies  which  were  beneficiaries  in  the  suit 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon.  Thomas 
M.  Habbis,  Judge,  presiding.  Heard  In  this  court  at  the  April  term, 
1912.  Reversed  and  remanded.  Opinion  filed  October  16,  1913. 
Rehearing  denied  and  modified  opinion  refiled  November  6,  1913. 

Blinn  &  Covet,  for  appellant;  Silas  H.  Strawn,  of 
counsel. 

David  H.  Habts,  Jr.,  Bates,  Harding,  Edgbrton  & 
Bates  and  Barger  &  Hicks,  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
conrt. 

This  was  an  action  on  the  case  brought  by  the  ap- 
pellee against  appellant  Company,  to  recover  for 
damages  alleged  to  have  been  caused  by  reason  of  a 
locomotive  engine  of  appellant  throwing  sparks  and 
cinders  to,  upon  and  into  the  building  of  the  appellee 
whereby  the  building  of  appellee  was  destroyed  by  fire 
and  the  machinery  therein  greatly  damaged. 

The  plea  of  the  general  issue  was  filed  and  the  cause 
was  heard  by  the  court  and  a  jury  and  a  verdict  re- 
turned assessing  the  damages  of  the  appellee  at  the 
sum  of  $16,000.  After  overruling  motions  for  new 
trial  and  in  arrest  of  the  judgment,  the  court  entered 
judgment  in  the  sum  of  the  verdict,  and  thereupon  this 
appeal  was  perfected. 

The  building  belonging  to  the  appellee  which  was 

•See  nilnols  Notes  Dlireet,  Vols.  XI  to  XV,  samo  topie  mad  Metloa 
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destroyed  by  fire  was  a  mill,  located  on  a  lot  adjoin- 
ing the  right  of  way  of  the  appellant's  railroad,  in 
Lincoln,  Illinois.  The  fire  occurred  in  the  afternoon 
of  the  15th  day  of  August,  1910,  destroying  the  mill 
building  and  damaging  the  machinery. 

The  question  of  how  the  mill  was  set  afire  was  a 
very  closely  contested  question  of  fact.  There  was 
no  direct  testimony  bearing  upon  this  question.  Two 
witnesses  for  appellee  testified  to  a  heavily  loaded 
coal  train  passing  along  the  track  of  appellant's  rail- 
road, going  north,  just  a  short  time  prior  to  the  dis- 
covery of  the  fire.  One  of  them,  a  Miss  Gwynn,  tes- 
tified tliat  the  train  passed  shortly  before  the  fire, 
going  north,  and  that  she  saw  sparks  and  cinders  com- 
ing from  the  engine.  She  was  unable  to  tell  whether 
it  was  daylight  or  dusk  at  the  time,  and  stated  that  it 
did  not  rain  that  evening,  while  many  others  stated  it 
did  rain.  Miss  Gwynn  was  in  the  company  of  a  Mr. 
Hoblit,  who  testified  to  the  same  state  of  facts.  Mr. 
Hoblit's  testimony,  while  very  definite  as  to  the  fact 
of  the  train  passing  along  on  that  evening,  going 
north,  was  very  uncertain  as  to  other  matters  about 
which  he  was  questioned,  and  his  admission  that  he 
was  not  engaged  in  any  business  of  any  kind  and  that 
he  had  but  recently  served  a  term  in  the  penitentiary 
did  not  serve  to  strengthen  his  statements. 

On  the  part  of  the  appellant  it  was  shown  by  the 
records  of  the  train  dispatcher's  oflSce  that  the  last  en- 
gine passed  through  Lincoln  more  than  an  hour  be- 
fore the  fire  was  discovered.  Moreover,  the  evidence 
shows  conclusively  that  a  wreck  had  occurred  at  Wil- 
liamsville,  sixteen  miles  south  of  Lincoln,  at  3.25  on 
the  same  afternoon,  and  that  no  trains  were  able  to 
pass  through  that  point  going  north  until  about  eight 
o'clock  that  night,  some  two  hours  after  the  fire  had 
been  discovered.  The  train  crews  which  passed 
through  IJncoln  that  afternoon  testified  that  the  loco- 
motive engines  on  their  respective  trains  were 
equipped  with  the  latest  approved  and  most  efficient 


126  APPELLATE  Courts  of  Illinois. 

Harts  V.  Chicago  and  Alton  R.  Co.,  184  111.  App.  123. 

spark  arresters,  and  that  the  said  engines  were  in  the 
hands  of  skilful  employes  at  the  time. 

There  is  much  other  evidence  tending  to  support  the 
respective  positions  of  the  parties  hereto,  but  the  fore- 
going chiefly  is  relied  upon  by  them  upon  the  question 
of  the  origin  of  the  fire,  and  shows  how  closely  con- 
tested this  particular  point  was  on  the  hearing.  In 
this  condition  of  the  proof,  the  jury  should  have  been 
carefully  and  accurately  instructed  on  this  point. 

At  the  request  of  the  appellee  the  court  gave  to 
the  jury  the  following  instruction : 

''The  court  instructs  the  jury  that  while  it  devolves 
upon  the  plaintiff  to  show  by  a  preponderance  of  the 
evidence  that  the  fire  in  question  was  caused  or  set  out 
by  fire,  sparks  or  cinders  thrown  or  escaping  from  a 
locomotive  engine  of  the  defendant  company,  while 
passing  along  its,  defendant  company's  railroad  and 
that  the  property  of  the  plaintiff  was  burned  or  de- 
stroyed or  damaged  without  fault  on  his  part,  yet  it  is 
not  necessary  for  the  plaintiff,  in  order  to  make  such 
proof  to  sustain  the  declaration  to  show  that  such 
sparks,  cinders  or  fire  were  seen  thrown  or  were  seen 
to  escape  from  the  defendant's  engine  and  alight  or 
set  fire  by  some  person  or  persons;  it  is  sufficient  on 
that  point  if,  from  all  the  circumstances  detailed  by  the 
witnesses  and  all  other  evidence  introduced  on  the  trial, 
that  the  greater  weight  on  that  point  is  on  the  side  of 
the  plaintiff  then  you  are  at  liberty  to  say  that  the 
plaintiff  has  established  that  fact  by  a  preponderance 
of  the  evidence." 

This  instruction  is  inaccurate  and  misleading,  and 
might  easily  have  been  understood  by  the  jury  to  have 
advised  them  that  very  slight  circumstances  tending  to 
show  that  appellant's  engine  emitted  sparks  and  cin- 
ders on  the  occasion  in  question  would  be  sufficient  to 
warrant  a  verdict  in  favor  of  the  appellee. 

It  was  incumbent  upon  the  appellee  to  furnish  evi- 
dence sufficient  to  establish  to  the  satisfaction  of  a 
reasonable  mind  the  fact  that  the  engine  did  throw 
sparks  and  cinders  that  did,  in  fact,  start  the  confla- 
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gration.  This  duty  was  imposed  by  law  upon  the  ap- 
pellee, and  it  cannot  be  said  that  because  the  appellee 
furnished  more  evidence  on  that  point  than  the  appel- 
lant, that  he  is  thereby  entitled  to  a  verdict,  and  yet 
that  is  what  this  instruction  said  to  the  jury.  If  the 
appellant  had  not  introduced  any  evidence  the  appellee 
would  not  have  been  relieved  from  proving  his  case 
by  evidence, — not  to  create  a  suspicion,  not  more  evi- 
dence than  an  opponent  who  did  not  furnish  any  evi- 
dence,— ^but  evidence  sufficient  to  establish,  as  a  fact, 
the  origin  of  the  fire. 

In  addition  to  the  proof  being  so  closely  contested 
upon  the  question  of  whether  appellant's  engine  threw 
sparks  and  cinders  and  thereby  set  fire  to  the  mill,  the 
evidence  is  uncertain  and  unsatisfactory  as  to  the 
amount  of  the  damages  sustained  by  the  appellee. 

The  proof  shows  the' mill  building  which  was  de- 
stroyed had  been  built  for  about  fifty  years, 
and  that  the  machinery  in  the  mill  had  been  there 
for  some  twenty-five  years;  that  the  appellee  had 
purchased  the  mill,  including  the  machinery  and 
the  lot  upon  which  the  mill  was  built,  for  $15,000 ;  that 
very  little  had  been  expended  for  improvements ;  that 
after  the  fire  appellee  found  that  machinery  to  the 
value  of  $1,300  or  $1,400  had  been  saved;  that  the 
business  conducted  in  the  mill  had  run  down  and  was 
not  profitable;  that  much  of  the  machinery  in  the 
mill  was  out  of  date  and  was  not  in  use  and  that  the 
mill  was  not  operated  as  a  regular  mill,  but  for  grind- 
ing feed.  The  lot  upon  which  the  mill  stood  is  still 
the  property  of  the  appellee. 

Prom  a  full  and  careful  examination  of  all  evidence 
in  this  record  upon  the  point  of  the  damages,  we  feel 
that  the  amount  of  the  judgment  herein,  $16,000,  is 
excessive,  in  the  light  of  the  price  paid  for  the  whole 
property,  the  value  of  the  machinery  saved,  the  use  to 
which  the  mill  building  was  put  and  the  fact  that  the 
api)ellee  still  has  the  lot  upon  which  the  mill  stood. 
There  is  much  evidence  in  the  record  upon  this  point, 
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but  a  careful  reading  of  it  has  failed  to  overcome  the 
view  here  expressed,  that  the  judgment  is  excessive. 

It  is  insisted  by  appellant  that  the  trial  court  erred 
in  refusing  to  permit  it,  on  the  examination  of  the  jur- 
ors for  the  purpose  of  ascertaining  whether  or  not 
they  were  acceptable,  to  ask  the  jurors  if  they  were  ac- 
quainted with  the  officers  of,  had  stock  in,  or  were 
agents  of  or  had  any  connection  with  the  Hartford 
Fire  Insurance  Company,  the  Hanover  Fire  Insurance 
Company  or  the  Springfield  Fire  &  Marine  Insurance 
Company. 

These  insurance  companies,  while  not  mentioned  as 
plaintiffs  in  the  declaration,  were,  in  fact,  beneficiaries 
in  the  suit  to  the  extent  of  $10,000 ;  and  being  thus  in- 
terested it  became  important,  in  determining  as  to 
the  qualifications  of  the  jurors,  to  learn  of  their  con- 
nection with,  relation  to,  or  prejudice  in  favor  of  such 
companies. 

The  interest  of  these  several  insurance  companies 
seems  to  have  been  well  understood  by  counsel,  and 
for  the  purpose  of  guarding  against  any  prejudicial 
influence  against  appellant  these  questions  were  prop- 
erly propounded  to  the  jurors,  and  it  was  error  to  deny 
to  appellant  the  right  of  inquiry. 

For  the  reasons  above  set  forth,  the  judgment  is 
reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


William  E.  Wilson^  Appellee,  y.  Polly  Ann  Phares, 

Administratrix,  Appellant. 

1.  Executors  and  administbatobs,  §  269* — when  receipt  for  ad- 
vancement not  evidence  of  settlement  for  labor  and  services  per- 
formed for  deceased.  In  a  proceeding  to  have  certain  notes,  executed 
by  deceased, to  her  son,  allowed  as  claims  against  the  estate  of 
deceased,  the  son's  receipt  for  an  advancement  whi^h  stated  that 
interest  thereon  would  not  be  charged,  held  not  evidence  that  the 
parties  understood  the  remission  of  interest  to  be  In  settlement  for 

•See  niinolfl  Notes  Digest,  Vols.  XI  to  XV,  same  topic  and  section  number. 
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labor  and  serylces  performed  by  the  son,  so  as  to  show  that  a  note 
executed  by  deceased  therefor  two  and  one-half  years  thereafter 
was  without  consideration. 

2.  Executors  and  administbatobs,  §  270* — when  evidence  inr 
sufficient  to  show  consideration  for  promissory  note  executed  hy 
deceased.  Judgment  of  Circuit  Court,  on  appeal  from  Probate 
Court,  allowing  notes  given  by  deceased  to  claimant  as  claims 
against  the  estate,  affirmed  on  condition  of  remittitur  of  a  portion 
of  the  amount  of  one  of  the  notes,  there  being  no  evidence  to  show 
the  sufficiency  of  the  consideration  therefor  and  it  appearing  that 
the  note  representing  such  portion  was  clearly  a  gift  without 
consideration. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the  Hon.  Wir^ 
LiAM  G.  CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed  if  remittitur  filed;  otherwise  re- 
versed and  remanded.    Opinion  filed  October  16,  1913. 

Ingham  &  Ingham  and  John  Fuller,  for  appellant. 

Edward  J.  Sweeney  and  Herrick  &  Herrick,  for  ap- 
pellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  was  a  claim  filed  on  the  7th  day  of  August, 
1911,  by  the  appellee  in  the  Probate  Court  of  DeWitt 
county  against  the  estate  of  appellant's  intestate,  in 
the  aggregate  sum  of  $9,960.27,  where  a  judgment  was 
rendered  for  the  sum  of  $10,472.54,  and  by  appeal  of 
the  administratrix  the  cause  was  heard  in  the  Circuit 
Court  of  that  county,  by  the  court  and  a  jury,  and  a  ver- 
dict was  returned  for  appellee  in  the  sum  of  $10,472.54. 
Upon  the  coming  in  of  the  verdict  appellee  remitted 
$3,369.66,  whereupon  judgment  was  entered  in  favor 
of  appellee  in  the  sum  of  $7,102.88.  From  this  judg- 
ment the  cause  has  been  brought  to  this  court  by  the 
further  appeal  of  said  administratrix. 

The  following  may  be  stated  as  the  substantial  facts 
in  the  case  relative  to  the  claim. 

At  the  death  of  appellee 's  mother,  which  occurred  in 
May,  1911,  appellee  held  three  promissory  notes,  bear- 

*B—  nitnoto  Notes  Divest,  Vols.  XI  to  XV,  same  tople  and  sectfon  number. 
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ing  dates  and  for  the  amounts  as  follows:  One  note 
for  the  sum  of  $1,000  dated  May  1,  1902,  due  one  year 
after  date,  and  not  providing  for  interest ;  one  note  for 
the  sum  of  $2,000  bearing  no  date  but  being  due  July 
5,  1904,  and  not  providing  for  interest;  and  one  note 
for  $4,100  dated  July  15,  1904,  providing  for  interest 
at  the  rate  of  six  per  cent,  from  date  and  due  in  one 
year.  All  of  these  notes  were  signed  by  Elizabeth 
Wilson,  appellant's  intestate,  the  mother  of  both  ap- 
pellee and  appellant. 

The  appellee  was  called  by  appellant  as  a  witness, 
and  his  statement,  in  effect,  was  that  the  consideration 
for  the  first  note  of  $1,000  was  for  insurance  money 
arising  from  the  collection  of  an  insurance  policy  upon 
his  father's  life  by  his  mother,  and  by  his  consent  used 
by  the  mother,  and  the  interest,  which,  together  with 
the  interest  amounted  to  the  sum  of  the  face  of  the  note 
at  the  date  thereof;  that  the  consideration  for  the 
second,  or  $2,000  note,  was  part  payment  for  ten  years ' 
labor  for  his  mother  by  appellee,  after  he  attained  his 
legal  majority  on  the  farm,  at  $20  per  month ;  that  the 
consideration  for  the  third  note  was  the  $400  balance 
due  him  for  labor  on  the  farm  of  his  mother  and  in- 
terest thereon ;  and  that  the  remainder  of  the  note  was, 
in  the  language  of  appellee,  for  **  standing  by  my 
mother  for  thirty-one  years.'' 

The  further  evidence  appears  in  the  record  that  an 
advancement  was  made  by  the  mother  to  appellee, 
which  was  shown  by  the  following  instrument,  to-wit : 
*  ^  State  of  Illinois. 
DeWitt  County. 
To  Elizabeth  Wilson  and  her  children : 

This  certifies  that  I,  William  E.  Wilson,  son  of  Eliz- 
abeth Wilson,  do  hereby  acknowledge  in  writing  the 
receipt  of  Thirty-seven  Hundred  dollars  ($3700.00) 
from  my  mother  Elizabeth  Wilson  as  an  advancement 
on  my  interest  in  the  estate  of  Elizabeth  Wilson,  my 
mother,  at  her  death.  That  I  received  the  same  as  an 
advancement  as  one  of  her  children  but  that  there  is 
to  be  no  interest  to  be  charged  up  to  me  on  the  said 
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Thirty-seven  hundred  dollars  ($3700.00)  what  would  be 
the  interest  of  the  said  $3700.00  is  to  be  set  off  by  the 
labor  and  services  that  I  performed  for  my  mother 
Elizabeth  Wilson,  after  I  had  attained  the  age  of 
twenty-one  years.  And  I  hereby  consent  that  my  in- 
terest in  the  estate  of  my  mother  Elizabeth  Wilson 
shall  be  charged  with  said  sum  of  $3700.00  at  the  death 
of  my  mother.  It  is  further  stipulated  that  my  mother 
and  my  sisters  and  brother  were  consulted  and  in- 
formed as  to  the  terms  of  this  acknowledgment  of  my 
advancement  before  it  was  reduced  to  writing. 

Dated  this  3rd  day  of  January  A.  D.  1902. 

William  E.  Wilson  (Seal).^^ 

The  consideration  as  to  the  first  or  $1,CK)0  note  is 
conceded  to  be  suflScient,  and  this  should  be  allowed 
together  with  interest  at  five  per  cent,  per  annum  from 
the  maturity  thereof. 

The  consideration  for  the  second  or  $2,000  note  has, 
in  our  opinion,  been  established  by  proof  of  labor  and 
services  rendered  by  appellee  to  his  mother  during  her 
lifetime  and  after  his  arriving  at  his  legal  majority, 
and  interest  should  be  computed  on  the  amount  of  this 
note  from  maturity. 

The  consideration  for  the  third  or  $4,100  note  con- 
sists of  three  items :  First,  the  $400  being  the  balance 
due  appellee  for  labor  for  ten  years  on  the  farm  of  ap- 
pellant's intestate  after  the  $2,000  note  had  been  given ; 
second,  the  sum  of  $1,416,  composing  the  consideration 
for  this  note,  is  for  the  interest  agreed  by  appellant's 
intestate  to  be  paid  to  appellee  upon  the  amount  due 
to  him  for  labor  on  the  farm  of  his  mother,  as  afore- 
said. These  two  items  are  supported  by  proof  as  be- 
ing a  valuable  consideration  for  the  part  of  the  note 
represented  and  are  legal  and  just  claims  against  this 
estate,  and,  taken  together,  with  interest  at  the  rate  of 
six  per  cent,  being  the  rate  fixed  in  this  note,  from  the 
maturity  of  the  note  until  said  16th  day  of  July,  1912, 
amounts  to  the  total  sum  of  $2,689.50. 

As  to  the  remainder  of  said  note,  amounting  to  the 
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sum  of  $2,284,  the  suflSciency  of  the  consideration  is 
not  shown  by  the  evidence.  It  was  clearly  a  gift,  with- 
out consideration',  and  cannot  be  allowed  as  a  claim 
against  the  estate  of  the  deceased.  This  is  clearly 
established  by  the  evidence  of  appellee. 

It  is  insisted  by  appellant  that  the  receipt  for  the 
advancement  of  $3,700  to  appellee  is  evidence  of  a 
settlement  for  the  labor  performed  by  appellee  for  the 
deceased. 

When  it  is  considered  that  the  advancement  was 
made  January  3,  1902,  and  two  and  one-half  years 
thereafter  the  note  representing  a  part  of  the  value 
of  the  labor  performed  by  appellee  on  the  deceased's 
farm  was  executed,  it  would  seem  there  could  not  be 
any  reason  for  the  contention  of  appellant  upon  this 
point.  The  mother  seems  to  have  been,  from  all  of  the 
transactions,  competent  to  transact  any  ordinary  bus- 
iness, and  to  accept  the  theory  of  appellant  that  she 
regarded  this  advancement  as  a  settlement  of  the  labor 
question  between  herself  and  her  son  would  be  to  hold 
that  she  was  incompetent  and  did  not  understand  the 
ordinary  methods  of  transacting  business.  In  the  face 
of  the  proof  in  this  record  we  would  not  be  warranted 
in  concluding  that  the  advancement  was  considered  by 
either  of  the  parties  thereto  as  a  settlement  for  the 
labor  performed  by  appellee  for  appellant's  intestate. 

We  are,  therefore,  of  the  opinion  a  judgment  in  favor 
of  appellee  and  against  the  estate  of  appellant 's  intes- 
tate should  be  allowed  in  the  sum  of  $6,952.68.  The 
judgment  appealed  from  was  for  $7,102.88,  being  for 
the  sum  of  $150.20  more  than  the  proof  shows  should 
have  been  allowed. 

If  the  appellee  shall  within  fifteen  days  remit  from 
the  judgment  all  of  the  said  judgment  in  excess  of  the 
sum  of  $6,952.68,  it  will  be  aflBrmed  for  that  sum,  other- 
wise the  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Affirmed  if  remittitur  filed;  otherwise  reversed  and 
remanded. 
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0.  p.  Stufflebeam  and  Phillip  Cadle,  Appellants,  t. 
Charles  A.  Allen  and  W.  B.  Redden,  Appellees. 

1.  Aebitbatioiv  and  awabd,  §  81* — when  findings  of  trial  court 
setting  aside  an  atoard  sustained  hy  the  evidence.  On  bill  to  set 
aside  an  award  in  an  accounting  between  partners,  findings  of 
trial  court  as  to  the  award  being  erroneous  and  as  to  the  different 
amounts  due  the  various  partners,  held  sustained  by  the  evidence. 

2.  Abbitkation  and  award,  §  76* — when  whole  award  will  not 
he  set  aside.  On  bill  to  set  aside  an  award,  it  is  not  the  duty  of 
the  court  to  set  aside  the  whole  award  when  any  item  in  the  award 
is  a  result  of  fraud,  there  being  no  allegations  of  fraud  applicable 
to  or  affecting  the  whole  award. 

3.  Akbitration  and  award,  §  74* — sufficiency  of  decree  setting 
aside  an  award  in  part.  A  decree  setting  aside  an  award  in  part, 
under  a  prayer  for  general  relief  should  make  all  proper  correc- 
tions of  the  award  and  should  direct  the  enforcement  of  the  award 
as  amended  by  it,  and  provide  for  the  payment  of  the  various  sums 
to  whom  they  are  due  and  make  its  decree  final  as  to  all  matters 
involved. 

4.  Arbitration  and  award,  §  81* — when  allowance  of  salary  to 
partner  on  hill  to  set  aside  award  not  error.  On  bill  to  set  aside 
an  award  made  in  an  accounting  between  partners,  an  allowance  to 
a  partner  of  a  certain  sum  as  salary  during  the  partnership,  held 
not  error,  there  being  no  allegation  in  the  bill  as  to  fraud,  ir- 
regularity or  illegality  on  the  question  of  the  salary  item,  and  no 
error  is  assigned  upon  the  record  as  to  such  item. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
William  B.  Scholtteld,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1912.  Remanded  with  directions.  Opinion  filed 
October  16,  1913.  Certiorari  denied  by  Supreme  Ck>urt  (making 
opinion  final). 

Acton  &  Acton,  Thomas  A.  Graham  and  H.  M. 
Steely,  for  appellants. 

Joseph  B.  Mann  and  Lawrence  T.  Allen,  for  appel- 
lee Charles  A.  Allen. 

Augustus  A.  Partlow,  for  appellee  W.  B.  Redden. 
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Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  entered  in  the  Cir- 
cuit Court  of  Vermilion  county,  and  the  facts  leading 
up  to  the  institution  of  the  suit  are  substantially  as 
follows : 

In  the  year  1893,  0.  P.  Stufflebeam,  Phillip  Cadle, 
Charles  A.  Allen,  W.  B.  Redden,  with  other  parties, 
engaged  as  partners  in  operating  a  canning  factory  at 
Eossville,  Illinois,  and  later  they  engaged  in  operating 
an  electric  light  plant,  the  canning  factory  having  been 
destroyed  by  fire,  and  this  partnership  continued  to  do 
business  up  until  the  year  1904,  as  such  partners. 

On  the  22d  day  of  September,  1907,  Charles  A.  Allen 
filed  a  bill  in  the  Circuit  Court  of  Vermilion  county 
for  an  accounting  of  the  partnership  business  and  for 
a  dissolution  of  the  partnership.  Answers  were  filed 
by  all  the  defendants.  The  cause  was  continued  from 
term  to  term  until  the  January  term,  1910,  when  the 
cause  was  referred  to  the  master  in  chancery  to  take 
and  report  the  proofs,  together  with  findings.  Pend- 
ing the  taking  of  the  proofs  before  the  master,  the 
several  parties  to  the  suit  entered  into  an  agreement 
to  arbitrate  all  matters  in  dispute,  claims  or  contro- 
versies whatsoever  involved  in  the  settlement  of 
the  said  partnership,  and  selected  three  arbi- 
trators and  provided  for  administering  the  oath 
to  the  witnesses,  hearing  the  evidence  and  for 
a  full  and  final  adjustment  of  the  matter,  and 
for  a  written  finding  and  report  to  the  court.  Such 
evidence  as  the  master  had  taken  was  submitted,  and 
the  evidence  of  the  witnesses  was  heard  by  the  arbi- 
trators. Charles  A.  Allen  testified,  in  his  own  behalf, 
to  the  effect  that  the  firm  was  indebted  to  him  for 
money  furnished  or  advanced  by  him,  and  that  he  held 
at  one  time  a  note  for  the  sum  of  $5,000  given  by  the 
firm,  as  evidence  of  the  same,  but  that  he  had  lost  or 
mislaid  the  same,  and  he  produced  a  receipt  from  the 
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State  treasurer,  showing  that  he  did  have  such  a  note 
and  had  deposited  it  with  said  treasurer  as  collateral 
security  for  a  loan.  Mr.  Stufflebeam  and  Mr.  Cadle 
each  swore  they  had  never  signed  any  such  note.  The 
arbitrators  allowed  Mr.  Allen,  for  principal  and  in- 
terest, the  sum  of  $10,219.65. 

After  the  award  was  made  and  filed  by  the  arbitra- 
tors objections  were  made  to  the  allowance  of  the 
above  claim,  and  the  bill  in  chancery  here  involved  was 
filed  by  Mr.  Stufflebeam  and  Mr.  Cadle,  praying  for  a  de- 
cree to  set  aside  the  award  and  to  enjoin  the  allowance 
of  Mr.  Allen's  claim  based  upon  the  said  note  with  the 
interest  aforesaid,  and  averring  that  the  evidence  given 
by  Mr.  Allen  in  support  of  the  validity  of  the  claim  was 
false,  and  that  the  claim  had  been  allowed  by  the  ar- 
bitrators because  of  the  fraud  and  perjury  of  Mr. 
Allen,  and  further  averring  they  could  furnish  positive 
proof  that  the  claim  was  not  a  just  claim.  The  said 
partners  were  all  parties  and  the  defendants  were 
served  with  summons,  came  into  court  and  filed  an- 
swers. The  answer  of  Mr.  Allen  denied  that  his  tes- 
timony before  the  arbitrators  was  false  and  his  answer 
was  otherwise  formal.  The  answer  of  Mr.  Eedden  was 
a  formal  one.  Eeplications  were  filed  to  the  answers 
and  the  cause  was,  at  the  January  term,  1912,  referred 
to  the  master  in  chancery  to  take  and  report  the  evi- 
dence and  his  conclusions  of  law  and  fact. 

At  the  August  term,  1912,  of  the  said  court,  the 
master  made  his  report.  Objections  were  filed  by  ap- 
pellants to  the  findings  of  the  master  and  were  over- 
ruled, and  the  same  were  filed  as  exceptions  to  his  re- 
port before  the  chancellor.  The  court  sustained  the  ex- 
ceptions so  far  as  the  findings  related  to  the  allowance 
of  the  said  $5,000  note  and  interest,  and  all  other  ex- 
ceptions were  overruled. 

The  court  found  that  the  account  of  the  partners, 
and  the  amounts  advanced  by  each  of  them,  to  be  as 
follows : 
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Charles  A.  Allen $15,809.63 

W.  B.  Redden 24,151.18 

0.  P.  Stufflebeam 16,985.11 

PhiUip  Cadle 17,533.46 

Making  a  total  of $74,479.38 

contributed  by  all  four  of  the  partners,  of  which  each 
should  have  contributed  an  equal  one-fourth  part,  or 
the  sum  of  $18,619.84  each,  and  that  on  the  basis  of  these 
amounts  as  contributed  there  was  due  to  W.  B.  Redden 
from  Phillip  Cadle  the  sum  of  $1,086.38 ;  that  there  was 
due  from  0.  P.  Stufflebeam  to  W.  B.  Redden  the  sum 
of  $1,634.73,  making  a  total  due  to  W.  B.  Redden  from 
Cadle  and  Stufflebeam  the  sum  of  $2,721.11 ;  that  there 
was  due  from  Charles  A.  Allen  to  W.  B.  Redden  the 
sum  of  $2,810.22;  and  it  was  ordered,  adjudged  and 
decreed  that  Charles  A.  Allen  be  enjoined  from  col- 
lecting or  attempting  to  collect  from  Cadle  and  Stuffle- 
beam the  sum  found  due  by  the  arbitrators ;  that  W.  B. 
Redden  be  enjoined  from  collecting  from  said  Cadle,  on 
account  of  said  award,  any  more  than  the  sum  of 
$1,086.38;  that  said  Redden  be  enjoined  from  collect- 
ing from  said  Stufflebeam,  on  account  of  said  award, 
any  more  than  the  sum  of  $1,634.73 ;  and  that  Charles 
A.  Allen  pay  to  the  said  W.  B.  Redden  the  sum  of 
$2,810.22,  and  that  the  costs  of  the  suit  be  taxed  to  said 
Charles  A.  Allen  and  that  execution  issue  therefor. 

Thereupon  this  appeal  was  perfected,  thus  bringing 
the  record  before  us  for  review. 

It  is  contended  by  appellants  that  it  was  the  duty  of 
the  court  when  any  item  in  the  award  was  the  result 
of  fraud  to  set  the  whole  award  aside. 

We  cannot  agree  with  this  contention,  as  in  this  case 
there  was  no  fraud  charged  except  as  to  the  allowance 
of  the  claim  for  the  note  and  interest  allowed  to  Mr. 
Allen,  amounting  to  the  sum  of  $10,219.65,  and  that  item 
was  eliminated  by  the  court.  Had  the  allegations  of 
fraud  applied  to  or  affected  the  whole  award  and  had 
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the  court  found  such  to  be  true,  then  the  rule  would  have 
been  different. 

It  is  further  contended  by  appellant  that  the  allow- 
ance to  W.  B.  Eedden  of  the  sum  of  $3,900  as  salary 
during  the  partnership  was  in  violation  of  law.  The 
fact  that  no  allegation  appears  in  the  bill  as  to  fraud, 
irregularity  or  illegality  on  the  question  of  this  salary 
item  is  sufficient  to  justify  us  in  saying  the  court  made 
no  error  in  this  regard.  No  error  is  assigned  upon  this 
record  as  to  this  item. 

We  think  the  evidence  in  this  case  fully  sustains  the 
findings  of  the  trial  court.  We  find,  however,  that 
while  the  trial  court  found  that  the  award  was  erro- 
neous and  restrained  Charles  A.  Allen  from  collecting 
the  proceeds  of  the  $5,000  note,  and  found  that  different 
sums  were  due  the  various  partners  than  those  con- 
tained in  the  award,  the  decree  did  not  attempt  to 
cancel  the  award  or  provide  for  the  payment  of  the 
various  sums  found  to  be  due  to  the  parties  to  whom 
it  was  found  owing. 

The  decree,  under  the  prayer  for  general  relief, 
should  have  made  all  of  the  proper  corrections  of  the 
award,  and  having  jurisdiction  of  the  subject-matter 
should  have  directed  the  enforcement  of  the  award  as 
amended  by  it,  and  provided  for  the  payment  of  the 
various  sums  to  whom  they  were  due  and  made  its 
decree  final  as  to  all  matters  involved. 

The  cause  will  be  remanded  to  the  trial  court  with 
directions  to  enter  a  decree  in  accordance  herewith. 

Remanded  with  directions. 


138  Appellate  Courts  of  Illinois. 


Oswald  V.  Hexter,  184  111.  App.  138. 


Louis  Oswald^  Defendant  In  Error,  t.  Marcus  J).  Hex- 
ter, Plaintiff  in  Error. 

1.  MoBTGAGES,  §  32* — When  evidence  sufficient  to  show  deed  was 
intended  cts  a  mortgage.  On  bill  filed  to  have  certain  deeds  and  as- 
signments, absolute  in  form,  declared  to  be  in  the  nature  of  a 
mortgage  and  for  an  accounting,  findings  of  trial  court  that  certain 
transfers  were  intended  as  security  in  the  nature  of  a  mortgage 
and  that  others  were  gifts  in  the  nature  of  family  settlements,  held 
sustained  by  the  evidence. 

2.  Frauds,  statute  of,  §  48* — wh^n  parol  agreement  sufficient 
to  show  absolute  deed  a  mortgage.  To  prove  that  an  absolute  deed 
is  in  the  nature  of  a  mortgage,  a  parol  agreement  is  sufficient  when 
it  is  established  to  the  satisfaction  of  the  court  to  take  the  case 
out  of  the  statute  of  frauds. 

Error  to  the  Circuit  Court  of  Greene  county;  the  Hon.  James  A. 
Creighton,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.  Affirmed.  Opinion  filed  October  16,  1913.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Frank  A.  Whitesides  and  Albert  Salzenstein,  for 
plaintiff  in  error. 

J.  M.  EiGGs  and  Thomas  Henshaw,  for  defendant  in 
error. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
conrt. 

This  was  a  bill  in  chancery  filed  in  the  Circuit  Court 
of  Green  county  by  the  defendant  in  error  against 
Marcus  D.  Hexter,  Lena  Hexter,  Herman  Oswald  and 
others.  The  bill  alleges  that  the  defendant  in  error 
was  on  November  28,  1904,  indebted  in  the  sum  of 
$9,000 ;  that  he  was  the  owner  at  the  time  of  40  acres 
of  land,  a  residence,  a  business  building  in  Whitehall, 
eight  thirty-fifths  interest  in  56.40  acres  and  ten  two- 
hundred  tenths  interest  in  23.78  acres  of  land  situated 
in  St.  Clair  county,  Illinois,  and  a  real  estate  mort- 
gage for  $2,140,  all  of  the  value  of  $20,000  over  and 
above  any  incumbrances;  that  Marcus  D.  Hexter  and 
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Herman  Oswald  and  Lena  Hexter  were  desirous  of 
obtaining  the  title  to  the  defendant  in  error 's  property, 
thereby  getting  said  property  out  of  his  name  and  con- 
trol, and  to  convert  the  same  to  their  use  and  benefit ; 
that  the  defendant  in  error  did  not,  at  said  time  or  for 
months  thereafter,  know  of  the  design  and  purpose  of 
the  plaintiff  in  error  to  strip  and  deprive  him  of  the 
fee  title  of  his  property;  that  while  the  defendant  in 
error  was  worried  and  anxious  as  to  the  condition  of 
his  wife,  who  was  sick  with  an  incurable  disease,  the  said 
Marcus  D.  Hexter,  Lena  Hexter  and  Herman  Oswald 
falsely  represented  to  him  that  his  creditors  were  in- 
tending to  bring  suits  against  him,  and  that  his  prop- 
erty would  be  sacrificed  and  wasted  by  judgment,  ex- 
ecution and  sale;  that  Marcus  D.  Hexter,  with  the 
knowledge  an^  approval  of  Lena  Hexter  and  Herman 
Oswald,  proposed  to  the  defendant  in  error  that  he 
would  pay  the  indebtedness  of  the  defendant  in  error, 
if  the  defendant  in  error  would  secure  him  by  assigning 
and  conveying  all  of  the  said  property  to  said  Marcus 
Hexter,  Lena  Hexter  and  Herman  Oswald,  such  deeds 
and  assignments  to  stand  as  a  inortj^age  to  secure  the 
said  Hexter  for  the  amount  paid  out  bj'  him  on  said  in- 
debtedness, and  save  the  remainder  of  the  property  for 
the  defendant  in  error;  that  after  the  debts  had  been 
paid  the  remainder  of  the  property  would  be  returned 
to  the  defendant  in  error;  that  in  pursuance  of  the  said 
agreement,  and  for  the  purpose  aforesaid,  he  did  as- 
sign and  convey  the  said  property  to  them;  that 
after  the  conveyances  and  assignments  aforesaid  the 
said  plaintiff  in  error  received  from  the  sale  of  the  said 
property  and  collection  of  the  said  debts,  the  sum  of 
$13,608,  which  said  sum  is  largely  in  excess  of  the 
amount  paid  out  under  the  agreement;  that  the  rep- 
resentations made  by  the  said  Marcus  D.  Hexter,  Lena 
Hexter  and  Herman  Oswald  to  the  defendant  in  error 
that  his  creditors  were  intending  to  bring  suit  were 
not  true  and  were  known  by  the  plaintiff  in  error  to  be 
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false  when  made,  but  were  used  as  a  means  to  get  the 
property  of  the  defendant  in  error  in  their  names,  and 
that  said  plaintiff  in  error  now  claims  that  both  the 
conveyances  and  the  assignments  were  absolute  and 
not  in  the  nature  of  a  mortgage,  and  refuse  to  account 
to  the  defendant  in  error  for  the  proceeds  of  the  sale 
of  said  property  and  the  collection  of  said  debts,  and 
also  refuse  to  reconvey  the  unsold  real  estate  or  re- 
assign said  property  to  the  defendant  in  error. 

The  bill  prayed  for  an  accounting  and  a  return  of  the 
unsold  property.  A  joint  answer  was  filed  by  said  Mar- 
cus D.  Hexter,  Lena  Hexter  and  Herman  Oswald,  and 
admits  that  the  defendant  in  error  was  indebted  in  the 
sum  of  $9,000 ;  that  he  owned  the  property  described  in 
the  bill,  but  deny  that  they  made  any  false  representa- 
tions to  the  defendant  in  error  to  induce  him  to  con- 
vey the  property  to  them,  but  aver  that  the  residence 
in  Whitehall  was  deeded  to  Lena  Hexter  as  a  gift,  and 
that  the  business  property  in  said  city  was  deeded  to 
Herman  Oswald  as  a  gift,  both  of  said  gifts  being  in 
the  nature  of  a  family  settlement;  that  the  remainder 
of  the  property  was  deeded  and  assigned  to  Marcus 
D.  Hexter  and  Herman  Oswald  in  consideration  that 
they  would  pay  certain  debts  of  the  defendant  in  error, 
and  that  the  deeds  were  not  understood  to  be  mort- 
gages, but  were  absolute  conveyances,  without  any 
agreement  or  understanding  that  any  part  was  to  be 
returned. 

Upon  a  hearing  the  court  found  that  on  the  28th  day 
of  November,  1904,  Marcus  D.  Hexter  assumed  and 
agreed  to  pay  the  indebtedness  of  the  defendant  in 
error,  and  that  in  order  to  secure  the  said  Hexter  in 
paying  said  debts  the  defendant  in  error  and  his  wife 
conveyed  to  Marcus  D.  Hexter  and  Herman  Oswald 
the  forty  acres  of  land  in  Greene  county,  subject,  how- 
ever, to  a  joint  and  several  life  estate  in  the  grantors ; 
that  said  deed,  though  absolute  in  form,  was  in  the  na- 
ture of  a  mortgage  to  secure  said  Hexter  for  such  sums 
of  money  as  he  should  pay  in  the  discharge  of  the 
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debts  of  the  defendant  in  error;  that  at  the  same  time 
the  defendant  in  error  assigned  and  transferred  his 
interest  in  certain  real  estate  in  St.  Clair  county  to 
Marcus  D.  Hexter  and  Herman  Oswald,  and  that  said 
assignment  and  transfer  was  in  the  nature  of  a  mort- 
gage, to  further  secure  the  said  Hexter  for  the  dis- 
charge of  the  indebtedness  of  defendant  in  error.  The 
court  further  found  that  the  deeds  of  conveyance  made 
by  the  defendant  in  error  to  the  business  property  at 
Whitehall  to  Herman  Oswald,  and  the  residence  prop- 
erty to  Lena  Hexter,  were  gifts  in  the  nature  of  a 
family  settlement,  both  of  said  conveyances,  however, 
being  subject  to  a  life  estate  reserved  to  the  grantors, 
l^ut  the  court  further  held  that  the  defendant  in  error's 
life  estate  in  the  property  conveyed  to  Lena  Hexter  was 
not  involved  in  this  cause,  and  the  bill  was  dismissed  as 
to  Lena  Hexter  without  prejudice. 

The  decree  further  found  that  Marcus  D.  Hexter 
and  Herman  Oswald  should  be  required  to  account 
to  the  defendant  in  error  for  all  monevs  received  bv 
them,  or  either  of  them,  arising  from  the  sale  of  the 
lots  or  lands  in  St.  Clair  county,  and  also  for  all  monevs 
received  by  them,  or  either  of  them,  on  the  mortgage 
for  $2,140,  executed  by  Peter  Kinser ;  that  they  be  re- 
quired to  render  an  accounting  showing  what  moneys 
they,  or  either  of  them,  paid  out  on  the  indebtedness 
of  the  defendant  in  error,  to  whom  paid,  when  paid 
and  all  sums  paid  out  by  them  for  taxes  or  insurance 
on  the  said  mortgaged  property ;  that  Lena  Hexter  is 
a  daughter  and  Herman  Oswald  a  son  of  the  defendant 
in  error;  that  on  account  of  the  family  relationship 
the  defendant  in  error  placed  trust  and  confidence  in 
said  Marcus  D.  Hexter  and  Herman  Oswald,  and  con- 
veyed the  Greene  county  land  and  assigned  and  trans- 
ferred his  interest  in  the  St.  Clair  county  property  and 
in  the  Kinser  mortgage  to  them,  and  that  said  con- 
veyances and  assignments  were  made  to  secure  the  said 
Hexter  as  aforesaid,  and  are  in  the  nature  of  mort- 
gages; that  the  defendant  in  error  should  be  allowed 
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to  redeem  the  forty  acres  of  land  in  Greene  county 
and  the  unsold  equities  in  the  St.  Clair  county  real  es- 
tate, upon  the  payment  to  Hexter  and  Oswald  of  what- 
ever sum  shall  be  found,  upon  an  accounting,  to  be  due 
to  them ;  it  was  further  decreed  that  upon  an  account- 
ing said  Marcus  D.  Hexter  and  Herman  Oswald  shall 
be  charged  with  all  moneys  received  by  them,  or  either 
of  them,  from  the  proceeds  of  all  of  said  property  and 
for  the  amount  received  from  the  Kinser  note  and 
mortgage. 

From  this  decree  this  writ  of  error  was  sued  out, 
and  all  of  the  findings  of  the  decree  are  questioned  by 
the  respective  parties  assigning  upon  the  record,  er- 
rors and  cross-errors. 

The  principal  issue  presented  for  determination  in 
this  case  is  one  of  fact,  i.  e.,  whether  the  transfers  of 
the  property  mentioned  in  the  defendant  in  error 's  bill 
were  intended  to  convey  to  the  grantees  therein  the 
absolute  title  to  the  property. 

We  think  the  evidence  is  abundant  to  show  that  the 
agreement  entered  into  by  these  parties  was  not  in- 
tended to  convey  the  property  absolutely,  but  was  to 
indemnify  said  Hexter  against  loss  in  the  payment 
of  certain  debts  of  the  defendant  in  error,  as  to  all  of 
the  property,  except  the  business  and  residence  prop- 
erty in  Whitehall,  conveyed  to  Herman  Oswald  and 
Lena  Hexter,  respectively. 

While  there  is  a  conflict  in  the  testimony,  and  many 
circumstances  tending  to  show  that  as  to  these  two 
pieces  of  property  they  were  also  intended  to  be  se- 
curity for  the  payment  of  the  debts  of  the  defendant 
in  error,  yet,  we  are  not  able  to  say  that  the  allegations 
of  the  bill  of  the  defendant  in  error  have  been  sup- 
ported by  a  preponderance  of  the  evidence  upon  this 
question.  The  chancellor  saw  the  witnesses  and  heard 
their  evidence  and  was  in  a  superior  position  to  judge 
of  the  worth  and  credibility  of  their  various  state- 
ments. The  chancellor  found  these  two  pieces  of  prop- 
erty were  conveyed  to  the  two  children  of  the  defend- 
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ant  in  error  and  were  in  the  nature  of  a  family  settle- 
ment and  to  equalize  these  two  children  with  another 
child  to  whom  gifts  had  before  then  been  made.  We 
are  inclined  to  the  opinion  that  this  finding  was  sup- 
ported by  the  evidence. 

The  conveyances  of  the  other  property,  being  in  the 
nature  of  a  mortgage,  could  not  pass  absolute  title  to 
the  plaintiffs  in  error,  although,  in  form  deeds,  they 
were  in  fact  intended  to  be  mortgages. 

Section  12  of  chapter  95,  R.  S.  (J.  &  A.  1[  7587)  pro- 
vides: **  Every  deed  conveying  real  estate,  which 
shall  appear  to  have  been  intended  only  as  a  security 
in  the  nature  of  a  mortgage,  t|iough  it  be  an  absolute 
conveyance  in  terms,  shall  be  considered  as  a  mort- 
gage.'' 

**  *If  confidence  is  reposed,  it  must  be  faithfully  acted 
upon  and  preserved  from  any  intermixture  of  impo- 
sition. If  influence  is  acquired,  it  must  be  kept  free 
from  the  taint  of  selfish  interest  and  cunning  and  over- 
reaching bargains.'  (1  Story's  Eq.  Jur.  sec.  308.) 
Where  a  person  is  entrusted  as  a  confidential  agent 
with  a  conduct  of  business  where  he  professes  not  to 
act  for  himself,  but  for  others  who  have  placed  their 
confidence  in  him,  he  is  disabled  in  equity,  even  though 
he  may  be  a  volunteer,  from  dealing  in  the  matter  of 
his  agency  on  his  own  account.  'The  agency  being 
established,  he  will  be  compelled  to  transfer  the  benefit 
of  his  contract,  although  he  may  swear  he  purchased 
on  his  own  account.'  {Dennis  v.  McCagg,  32  111.  429.) 
The  rule  applies  not  only  to  persons  standing  in  a  di- 
rect fiduciary  relation  towards  others,  but  also  to  those 
who  occupy  any  position  out  of  which  a  similar  duty 
ought,  in  equity  and  good  morals,  to  arise."  Conant 
V.  Risehorough,  139  111.  383. 

It  is  contended  by  the  plaintiff  in  error  that  the  mere 
refusal  of  a  trustee  to  execute  an  express  trust  does 
not  constitute  such  fraud  as  takes  the  case  out  of  the 
statutes  of  frauds. 

A  parol  agreement  is  suflScient,  in  this  character  of 
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case,  when  established  to  the  satisfaction  of  the  court, 
to  take  the  case  out  of  the  effect  of  the  statute  of 
frauds.    Reigard  v.  McNeil,  38  111.  401. 

A  careful  review  of  all  of  the  evidence  preserved 
in  this  record  leads  us  to  believe  that  the  decree  of  the 
Circuit  Court  should  be  sustained.  It  is  sound  in  prin- 
ciple and  seems  to  be  an  equitable  adjustment  of  the 
rights  of  the  parties. 

The  decree  is,  therefore,  affirmed. 

Affirmed. 


Mary  E.  Lee,  Administratrix,  Defendant  in  Error,  t. 
Toledo,  St.  Louis  and  Western  Railroad  Company, 
Plaintiir  in  Error. 

1.  Death,  §  48* — admisaihility  of  evidence.  In  an  action  by 
widow  to  recover  for  the  death  of  her  husband,  permitting  plali^tlff 
to  prove  that  she  had  no  means  of  support  other  than  that  furnished 
by  her  deceased  husband,  held  error.  The  limit  of  inquiry  along 
this  line  is  as  to  the  earning  capacity  of  the  deceased  and  his 
contribution  to  the  support  of  his  family. 

2.  DsiATH,  §  73* — when  instruction  not  hased  on  evidence  er- 
roneous.  In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  the  death  of  a  fireman,  an  instruction  permitting  recovery 
for  negligence  of  the  engineer  held  improper  where  there  was  no 
proof  upon  which  to  base  the  conclusion  that  engineer  acted  im- 
properly in  the  operation  of  the  engine  or  that  his  conduct  in 
anyway  contributed  to  the  death  of  plaintiff's  intestate. 

3.  Death,  §  73* — when  instruction  asking  jury  to  consider  all 
the  evidence  improper.  In  an  action  for  death,  an  Instruction  given 
for  plaintiff  held  objectionable  in  asking  the  Jury  to  consider,  in 
determining  as  to  the  measure  of  damages,  all  the  evidence,  there 
being  Improper  evidence  admitted  on  the  part  of  the  plaintiff. 

4.  Death,  §  73* — when  requested  instruction  improperly  refused. 
In  an  action  against  a  railroad  company  for  death  of  a  fireman 
occasioned  by  derailment,  a  requested  instruction  for  defendant  that, 
"If,  from  the  evidence  in  this  case,  you  are  unable  to  say,  under 

•See  Ullnolt  Notes  Divert,  Vols.  XI  to  XV,  same  tople  and  eectlon  number. 
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your  oaths  as  Jurors,  what  caused  the  derailment  of  the  engine,  then 
the  court  instructs  you  to  find  the  defendant  not  guilty,"  held  im- 
.  properly  refused. 

5.  Death,  §  73* — when  refusal  of  requested  instruction  is  error. 
In  an  action  for  death,  refusal  of  a  requested  instruction  on  ques- 
tion of  proof  of  the  cause  of  the  injury  and  defendant's  negligence, 
held  error. 

6.  Trial,  S  233* — when  error  to  permit  fury  to  take  pleadings  to 
the  fury  room.  In  an  action  for  death,  held  error  to  permit  certain 
counts  of  the  declaration  to  he  taken  hy  the  Jury  to  the  Jury  room 
without  some  explanation  or  instruction  where  there  is  no  proof 
to  support  the  theory  of  such  counts.  As  a  general  rule,  where  any 
of  the  pleadings  are  permitted  to  go  to  the  Jury  the  whole  of  the 
pleadings  should  go. 

Error  to  the  Circuit  Court  of  Coles  county;  the  Hon.  William 
B.  ScHOLFiELD,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    Reversed  and  remanded.    Opinion  filed  October  16,  1913. 

A.  J.  Fryer  and  C.  E.  Pope,  for  plaintiff  in  error; 
Charles  A.  Schmettau,  of  counsel. 

S.  S.  Anderson  and  H.  A.  Neal,  for  defendant  in 
error. 

Mr,  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  sued  out  by  the  plaintiff  in 
error  to  bring  into  review  a  judgment  entered  in  the 
Circuit  Court  of  Coles  county,  in  the  sum  of  seven 
thousand  five  hundred  dollars  in  favor  of  the  defendant 
in  error  and  against  the  plaintiff  in  error,  in  a  suit 
wherein  the  defendant  in  error  brought  the  action  to 
recover  for  the  death  of  her  husband,  and  which  suit 
was  prosecuted  under  the  Employer's  Liability  Act 
of  the  United  States. 

The  declaration  contains  four  counts.  The  first 
count  alleges,  in  substance,  that  Eobert  E.  Lee,  plain- 
tiff's intestate,  was  the  husband  of  the  defendant  in 
error;  that  he  was  employed  as  a  fireman  on  the  engine 
pulling  a  train  belonging  to  the  plaintiff  in  error  work- 
ing on  a  division  of  the  road  which  extends  from 

*See  Illinois  Notes  Dig^t,  Vols.  XI  to  XV,  same  topic  and  MCtion  number. 
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Charleston,  Illinois,  to  Frankfort,  Indiana;  that  while 
he  was  so  employed  it  became  the  duty  of  the  plaintiff 
in  error  to  provide  him  with  a  reasonably  safe  place  in  ' 
which  to  work ;  that  the  plaintiff  in  error  neglected  its 
duty  in  this  respect  and  failed  to  furnish  the  deceased 
a  safe  place  in  which  to  work,  but  furnished  to  the  de- 
ceased an  unsafe  track  upon  which  the  train  was  run 
and  upon  which  he  was  working,  to  wit,  a  track  with 
insuflScient  rails,  decayed  cross-ties,  the  nails  being 
insecurely  spiked,  by  reason  of  which  the  track  spread 
and  the  engine  of  the  plaintiff  in  error,  upon  which 
the  deceased  was  working,  turned  over  and  fell  upon 
the  deceased  and  killed  him;  that  the  deceased  was  a 
married  man,  having  a  wife  and  two  children,  and  was 
earning  one  hundred  dollars  per  month  at  the  time  of 
his  death. 

The  second  count  was  practically  the  same  as  the 
first,  except  that  it  averred  that  the  engine  used  in  pro- 
pelling  the  train  upon  which  deceased  was  working  was 
of  the  weight  of  fifty  tons,  and  that  said  engine  by 
reason  of  its  great  weight,  when  attached  to  a  light 
train,  was  wholly  unfit  for  such  service  and  endangered 
the  life  of  the  deceased;  that  the  deceased  had  taken 
the  examination  and  was  admitted  to  the  roll  of  eligible 
engineers  and,  when  so  employed,  to  a  salary  of  one 
hundred  and  fifty  dollars  per  month. 

The  third  count  charges  that  it  was  the  duty  of  the 
plaintiff  in  error  to  furnish  a  safe  place  for  defendant 
in  error's  intestate  to  work  and  a  safe  engine  upon 
which  to  work,  but  that  the  plaintiff  in  error  utterly 
failed  so  to  do ;  that  the  plaintiff  in  error  furnished  a 
defective  engine  upon  which  the  deceased  was  required 
to  ride  and  work  as  such  fireman;  **that  the  springs 
supporting  the  boiler  and  frame  of  said  engine  were 
broken  and  the  springs  over  the  front  driving  wheels 
were  rendered  ineffective  and  useless  by  having  placed 
beside  them,  upon  the  driving  box  of  said  engine,  be- 
side said  front  driving  wheels,  beneath  the  frame  of 
said  engine,  solid  blocks  of  iron,  to-wit:  of  the  thick- 
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ness  of  three  and  one-half  inches,  removing  the  weight 
of  the  wheels  oflf  the  pony  trucks,  and  causing  them  to 
leave  the  rails  of  the  said  railroad  upon  which  said 
engine  the  plaintiff 's  intestate  was  required  to  ride  as 
such  fireman,  in  the  transaction  of  the  business  of  the 
defendant  in  the  carrying  of  passengers  between  the 
State  of  Illinois  and  Indiana;  that  by  reason  of  such 
defective  engine,  broken  springs,  etc.,  the  engine  was 
thrown  from  the  track  and  overturned,  and  the  plain- 
tiff's intestate,  by  reason  of  the  overturning  of  the 
said  engine,  was  scalded  and  burned,  thereby  causing 
his  death."    • 

The  fourth  count,  in  addition  to  the  allegations  men- 
tioned in  the  first  count  as  to  the  defective  track,  ties, 
rails,  etc.,  averred  that  the  plaintiff  in  error  had  in  its 
employ  and  service  at  the  time  of  the  injury  one  C.  S. 
Bennett,  who,  as  such  servant  of  the  plaintiff  in  error, 
by  the  direction  of  the  plaintiff  in  error,  alone  had 
charge  of  the  said  engine  as  locomotive  engineer ;  that 
it  was  then  and  there  the  duty  of  the  said  Bennett,  so 
in  charge  and  having  sole  management  of  said  engine 
and  sole  control  of  the  speed  of  the  said  engine,  to 
operate  the  said  engine  at  a  reasonable  rate  of  speed, 
yet  said  Bennett  carelessly  and  negligently  ran  said 
engine  on  the  said  track  at  a  dangerous  and  reckless 
rate  of  speed  at,  to  wit,  fifty  miles  per  hour,  and  caused 
the  said  engine  to  leave  the  said  track,  overturn  and 
crush,  scald  and  cause  the  death  of  the  defendant  in 
error's  intestate. 

Each  count  pleads  the  Federal  Employer's  Liability 
Act. 

To  the  declaration  a  plea  of  the  general  issue  was 
filed. 

Upon  the  trial  of  the  cause  numerous  objections  were 
offered  on  behalf  of  the  plaintiff  in  error  to  the  evi- 
dence introduced  by  the  defendant  in  error,  but  we  do 
not  deem  it  proper  to  discuss  the  weight  of  the  evidence 
in  the  cause,  for  the  reason  the  judgment  must  be  re- 
versed upon  other  grounds. 
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It  is  urged  by  the  plaintiflf  in  error  that  upon  the 
trial  of  the  cause  the  defendant  in  error  was  permitted 
to  prove  that  she  had  no  means  of  support  other  than 
that  furnished  by  her  said  deceased  husband.  The  ob- 
jection to  this  evidence  should  have  been  sustained. 
The  limit  of  inquiry  along  this  line  is  as  to  the  earning 
capacity  of  the  deceased  and  his  contributions  to  the 
support  of  his  family. 

In  no  instance  can  the  inquiry  lead  to  the  financial 
ability  of  the  widow  or  next  of  kin.  This  doctrine  was 
announced  in  Chicago  £  N.  W.  li.  Co.  v.  Moranda,  93 
111.  302,  in  the  following  language:  *'It  is  error  to 
admit  proof  that  the  plaintiff  and  her  children  had  no 
other  means  of  support  save  that  arising  from  his  daily 
earnings.'^ 

In  the  case  of  Br ennen  v.  Chicago  d  Carterville  Coal 
Co.,  241  111.  610,  the  same  rule  is  announced,  as  follows : 
*^  While  it  is  erroneous  to  admit  evidence  of  the  re- 
sources of  the  widow  or  next  of  kin  or  their  financial 
condition,  it  is  not  error  to  allow  questions  concerning 
the  earnings  of  the  deceased  and  whether  the  wife  and 
children  were  supported  by  him."  See  also  Jones  <& 
Adams  Co.  v.  George,  227  111.  64  and  Illinois  Cent.  R. 
Co.  V.  Atwell,  198  111.  200. 

Objection  is  urged  by  plaintiff  in  error  to  the  action 
of  the  court  in  permitting  the  declaration  to  be  taken 
by  the  jury  to  the  jury  room  and  withholding  from  the 
jury  the  pleas  of  the  plaintiflf  in  error. 

As  a  general  rule,  where  any  of  the  pleadings  are 
permitted  to  go  to  the  jury,  the  whole  of  the  pleadings 
should  go.  In  this  particular  case  it  was  error  to  per- 
mit the  third  and  fourth  counts  of  the  declaration  to 
go  to  the  jury  without  some  explanation  or  instruction, 
for  the  reason  there  is  no  proof  to  support  the  theory 
of  such  third  count  and  the  portion  of  the  fourth  count 
which  alleged  the  accident  occurred  because  of  the  high 
rate  of  speed  and  reckless  operation  of  the  engine. 

Objection  is  made  to  the  third  instruction  given  on 
behalf  of  the  defendant  in  error,  and  it  is  as  follows : 
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**Toti  are  instructed  that  if  yon  believe  from  the 
evidence  that  Kobert  E.  Lee,  plaintiff's  intestate,  was 
an  employe  of  the  defendant  and  that  the  defendant 
was  a  common  carrier  by  railroad  engaged  in  com- 
merce between  the  State  of  Illinois  and  the  State  of 
Indiana,  and  that  while  in  the  employ  of  the  defendant, 
said  Robert  E.  Lee  was  injured,  scalded  and  burned  by 
reason  of  the  engine  of  the  defendant  getting  off  the 
track  and  overturning,  as  in  plaintiff's  declaration  al- 
leged, and  that  from  such  injuries  said  Robert  E.  Lee 
died,  as  alleged  in  plaintiff's  declaration,  and  that  such 
injuries  were  caused  in  whole  or  in  part  from  the  neg- 
ligence of  C.  S.  Bennett,  an  engineer  in  the  employ  of 
the  defendant,  or  by  reason  of  the  defect  in  the  track  or 
roadbed  of  the  defendant  due  to  the  negligence  of  the 
defendant,  as  alleged  in  the  declaration  or  any  count 
thereof,  then  you  should  find  the  defendant  guilty  and 
assess  the  plaintiff's  damages  at  such  sum  as  you  be- 
lieve from  the  evidence  she  is  entitled  to,  not  exceeding 
the  amount  claimed  in  the  declaration. ' ' 

This  instruction  is  subject  to  the  objection  that  there 
is  no  proof  in  the  record  upon  which  to  base  a  con- 
clusion that  the  engineer,  Bennett,  acted  improperly 
in  the  operation  of  the  engine,  or  that  his  conduct  was 
in  any  manner  improper  or  contributed  to  the  injury 
to  defendant  in  error's  intestate. 

The  form  of  instruction  six,  given  at  the  request  of 
the  defendant  in  error,  is,  to  say  the  least,  question- 
able; and  instruction  number  seven,  also  given  at  the 
request  of  the  defendant  in  error,  is  subject  to  objec- 
tion because  reference  is  made,  and  the  jury  are  asked 
to  consider,  in  determining  as  to  the  measure  of  dam- 
ages, all  of  the  evidence  which,  of  course,  included  the 
improper  evidence  admitted  on  the  part  of  the  defend- 
ant in  error. 

Other  instructions  are  subject  to  the  same  objec- 
tions, and  to  others  which  we  do  not  deem  it  necessary 
to  particularly  name  and  point  out. 
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Instruction  number  eleven,  asked  by  the  plaintiff  in 
error,  and  by  the  court  refused,  is  as  follows : 

**If,  from  the  evidence  in  this  case,  you  are  unable  to 
say,  under  your  oaths  as  jurors,  what  caused  the  de- 
railment of  the  engine,  then  the  court  instructs  you  to 
find  the  defendant  not  guilty.  ^ ' 

This  instruction  states  a  correct  principle  of  law  and 
should  have  been  given. 

Objection  is  made  by  the  plaintiff  in  error  as  to  the 
action  of  the  court  in  refusing  to  give  instruction  fif- 
teen asked  in  its  behalf,  which  is  as  follows : 

**The  Court  instructs  the  jury  that  under  the  law 
it  is  not  enough  for  a  plaintiff,  in  order  to  recover 
damages,  to  merely  prove  that  an  injury  or  death  re- 
sulted from  defects  or  insufficiency  in  defendant's  cars, 
engines,  appliances,  machinery,  roadbed,  works,  boats, 
wharves,  or  other  equipment;  but  before  a  recovery 
can  be  legally  had  under  the  law  applicable  in  this 
case,  it  must  appear  from  a  preponderance  of  the  evi- 
dence that  the  defect  or  insufficiency  in  the  cars,  en- 
gines, appliances,  machinery,  track,  roadbed,  works, 
boats,  wharves  or  other  equipment  was  due  to  the  neg- 
ligence of  the  officers,  agents  or  employes  of  the  de- 
fendant, and  if  you  believe  from  the  evidence  in  this 
case  that  the  engine,  appliances,  machinery,  track, 
.roadbed  or  other  equipment  of  the  defendant  was  not 
due  to  any  negligence  on  the  part  of  the  defendant's 
officers,  agents  or  employes,  then  the  court  instructs 
you  that  the  defendant  in  this  case  would  not  be  liable 
under  the  first,  second  or  third  count  of  the  declara- 
tion.'' 

We  are  inclined  to  the  opinion  instruction  fifteen 
should  have  been  given,  and  that  it  was  error  to  have 
refused  it. 

For  the  reasons  given  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  of  the  State  of  Illinois  ex  rel.,  A.  G.  Mof- 
fett  et  aL,  Appellees,  t.  William  B.  Turnbull, 
Mayor,  et  al.,  Appellants. 

1.  Municipal  cokpobationb,  §  1173* — when  duty  of  city  council 
to  pass  appropriation  and  tax  levy  ordinance  to  maintain  free 
library.  Under  section  1  of  Act  of  1872,  J.  ft  A.  IT  7074,  authorizing 
cities,  incorporated  towns  and  townships  to  establish  and  maintain 
free  public  libraries  and  reading  rooms,  where  a  city  council 
passes  an  ordinance  providing  for  the  establishment  and  main- 
tenance of  such  a  library  and  by  resolution  accepts  a  donation  for 
the  erection  thereof,  held  that  the  council  by  adopting  such  or- 
dinance and  resolution  elected  to  come  under  the  provisions  of  the 
statute  and  could  not,  on  its  own  motion,  refuse  to  pass  appro- 
priation and  tax  levy  ordinances  to  maintain  the  library. 

2.  Mandamus,  S  148* — when  petition  to  compel  city  officials  to 
pass  appropriation  ordinance  and  make  levy  for  dty  library  suf- 
ficient. Petition  filed  by  members  of  a  city  library  board  for  the 
issuance  of  a  writ  of  mandamus  to  compel  the  mayor  and  city 
council  to  pass  an  appropriation  ordinance,  and  to  levy,  in  the  tax 
levy  ordinance,  the  sum  of  one  and  two-tenths  mills  on  the  dollar  of 
the  taxable  property  of  the  city,  held  to  state  facts  showing  a  clear 
right  to  demand  the  issuance  of  the  writ. 

3.  Statutes,  S  225* — word  "may''  construed.  The  word  "may" 
in  a  statute  will  be  construed  to  mean  "shall"  whenever  the  rights 
of  the  public  or  of  third  persons  depend  upon  the  exercise  of  the 
power  or  the  performance  of  a  duty  to  which  it  refers,  and  such 
is  its  meaning  in  all  cases  where  the  public  rights  or  interests 
are  concerned.  The  term  "public'*  does  not  necessarily  mean  all 
the  inhabitants  of  a  State,  but  may  properly  be  applied  either  to 
the  inhabitants  of  a  State,  a  county  or  a  community. 

4.  Statutes,  S  225* — when  word  **may**  means  **shalV*  The 
word  "may"  in  section  1  of  the  Act  of  1872,  J  ft  A.  If  7074,  wherein 
it  says  "The  city  council  •  •  •  shall  have  power  to  establish 
and  maintain  a  public  library  •  •  •  and  may  levy  a  tax,  etc.," 
held  to  mean  "shall." 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon.  Owbk 
P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    Affirmed.    Opinion  filed  October  16,  1913. 
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C.  F.  Wemple  and  Bellatti,  Babnes  &  Bellatti,  for 
appellants. 

EoBBBT  TiLTON  and  KiEBY,  Wilson  &  Baldwin,  for 
appellees. 

Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 

This  was  a  petition  filed  by  the  members  of  the 
Library  Board  of  the  city  of  Waverly  asking  for  the  is- 
suance of  a  writ  of  mandamus  against  the  mayor  and 
city  council  of  said  city,  to  compel  them  to  pass  an 
ordinance  appropriating  a  sum  of  money  for  the  pur- 
pose of  maintaining  a  free  public  library  and  also  to 
compel  them  to  levy,  in  the  tax  levy  ordinance,  the  sum 
of  one  and  two-tenths  mills  on  the  dollar  of  the  taxable 
property  of  said  city,  for  said  library,  for  the  fiscal 
year  beginning  the  third  Tuesday  of  April,  1912. 

A  demurrer  was  filed  to  the  petition,  and  upon  the 
overruling  of  said  demurrer  the  appellants  elected  to 
abide  by  same.  Thereupon  the  court  entered  judgment 
directing  the  writ  to  issue,  commanding  the  said  mayor 
and  city  council  to  pass  the  ordinance  appropriating 
a  sum  of  money  for  said  free  library,  and  to  levy,  in  the 
annual  tax  levy  ordinance,  the  said  sum  for  the  main- 
tenance of  the  said  library. 

This  is  an  appeal  perfected  by  a  portion  of  the  de- 
fendants below,  bringing  the  proceedings  before  us  for 
review. 

The  question  presented  for  our  consideration  upon 
this  record  is,  whether  or  not  the  petition  herein  filed 
contains  allegations  suflBcient  to  authorize  the  issu- 
ance of  the  peremptory  writ  of  mandamus. 

The  allegations  of  the  petition,  in  substance,  are: 
that  on  the  9th  day  of  May,  1911,  the  city  council  of  the 
city  of  Waverly  passed  an  ordinance  providing  that  a 
free  public  library  should  be  established  under  the  pro- 
visions of  an  act  of  the  General  Assemblv,  entitled, 
**An  Act  to  authorize  cities,  incorporated  towns  and 
townships  to  establish  and  maintain  free  public  li- 
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braries  and  reading  rooms/*  approved  and  in  force 
March  7,  1872,  as  amended  by  Acts  approved  June  17, 
1889,  May  25,  1889  and  June  14,  1909  (J.  &  A.  T[  7079), 
and  such  ordinance  provided:  **a  library  shall  be 
established  and  maintained  by  taxation  to  be  appro- 
priated and  levied,  in  tlie  sum  of  one  and  two-tenths 
mills  on  the  dollar  on  all  the  taxable  property  in  the 
city  in  accordance  with  the  provisions  of  the  said  act, 
for  the  free  use  of  the  inhabitants  of  the  Citv  of 
Waverly,  the  said  library  to  be  under  the  supervision 
and  management  of  a  board  of  directors  to  be  ap- 
pointed according  to  the  provisions  of  the  statute,*' 
etc. ;  that  after  the  passage  of  the  said  ordinance,  the 
mayor  of  the  city  appointed  said  board  of  directors, 
consisting  of  nine  persons,  and  said  appointees  were 
duly  confirmed  by  the  city  council,  and  that  the  said 
board  of  directors  adopted  rules  governing  their  own 
actions  and  the  management  of  said  library;  that  on 
the  23d  day  of  February,  1912,  the  said  city  council 
adopted  a  resolution  accepting  a  donation  from  An- 
drew Carnegie  in  the  sum  of  $4,500  for  the  erection  of 
a  free  public  library  building,  "on  condition  that  said 
city  shall  pledge  itself,  by  resolution  of  the  council,  to 
support  a  free  public  Ifbrary,  at  a  cost  of  not  less  than 
.  $450  a  year  and  to  provide  a  suitable  site  for  said 
building,"  and  providing,  after  resolving  to  furnish 
said  site,  '*that  an  annual  levy  shall  hereafter  be  made 
upon  the  taxable  property  of  said  city,  sufficient  in 
amount  to  comply  with  above  requireinents, "  that  the 
said  Andrew  Carnegie  deposited  said  sum  of  $4,500  in 
a  certain  trust  company  to  pay  for  the  erection  of  said 
building;  that  a  site  was  conveyed  to  said  library 
board,  for  the  building ;  that  a  contract  was  entered  into 
by  the  library  board  for  the  erection  of  the  building  on 
the  said  site,  which  said  contract  is  now  in  force  and 
effect,  and  the  contractor  has  purchased  materials  and 
is  proceeding  with  the  erection  and  construction  of  the 
said  building,  which  will  be  completed  and  ready  for 
occupancy  on  or  about  September  1,  1912 ;  that  on  the 
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6th  day  of  June,  1911,  the  said  city  council  passed  an 
ordinance  appropriating  money  for  the  purposes  of 
said  library,  and  on  the  6th  day  of  September,  1911, 
the  annual  levy  ordinance  was  passed,  in  which  said 
ordinance  there  was  levied  the  sum  of  $450  for  the 
library  fund ;  that  on  the  7th  day  of  May,  1912,  the  city 
council  of  said  city  passed  an  ordinance,  by  a  vote  of 
four  to  two,  repealing  the  ordinance  of  May  9,  1911, 
establishing  such  library,  which  said  ordinance  was 
not  approved  or  signed  by  the  mayor,  but  was  pub- 
lished on  May  31,  1912;  that  in  passing  the  appro- 
priation ordinance  for  the  year  1912,  the  said  city 
council  omitted  to  make  any  appropriation  of  any  sum 
for  maintaining  the  library;  that  the  resolution  of  Feb- 
ruary 23, 1912,  above  set  forth,  is  still  in  full  force  and 
effect  and  that  said  library  board  has  not  been  dis- 
solved by  any  legal  steps  or  proceedings;  that  said 
city  council  has  refused  to  make  the  appropriation  for 
the  purpose  of  maintaining  the  library,  and  has  de- 
clared its  purpose  of  not  making  such  appropriation 
and  has  also  declared  it  will  not  levy  the  said  sum  of 
$450  in  the  tax  levy  ordinance  for  the  present  fiscal 
year ;  that  unless  said  appropriation  is  made  no  tax  can 
be  legally  levied  in  the  annual  tax  levy  ordinance  for 
the  purpose  of  maintaining  said  library ;  that  in  view  of 
their  appointment  under  the  ordinance  of  May  9,  1911, 
the  library  board  procured,  by  public  subscriptions, 
the  sum  of  about  $1,200,  to  procure  the  lot  upon  which 
to  erect  the  library  building  and  to  care  for  a  few 
minor  expenses ;  that  the  lot  has  been  purchased  and 
the  library  building  is  in  course  of  construction  and 
about  $1,000  worth  of  material  is  now  on  the  grounds. 
The  prayer  of  the  petition  is  that  the  individual  officers 
of  the  city  be  compelled,  by  writ  of  mandamus,  to  pass 
an  ordinance  appropriating  a  sum  of  money  for  the 
purposes  of  the  library,  to  publish  said  ordinance,  and 
to  thereafter  levy,  in  the  annual  tax  levy  ordinance, 
said  sum  of  money  for  the  purpose  of  maintaining  said 
free  public  library,  for  the  fiscal  year  beginning  the 
third  Tuesday  of  April,  1912,  etc. 
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Attached  to  the  petition  and  made  parts  thereof  are 
the  various  ordinances,  resolution  and  contract  for 
the  building  of  the  library  building. 

The  statute  which  the  city  council  referred  to  in  the 
ordinance  of  May  9, 1911,  in  section  1  thereof  (J.  &  A. 
If  7079),  provides:  *' The  city  council  •  •  •  shall 
have  power  to  establish  and  maintain  a  public 
library  and  reading  room  for  the  use  and  benefit  of 
the  inhabitants  of  such  city,  and  may  levy  a  tax  of 
not  exceeding  one  and  two-tenths  mills  on  the  dollar 
annually  on  all  the  taxable  property  in  the  city.*^ 

Under  the  view  we  take  of  this  case,  the  city  council, 
when  the  question  arose  before  them,  had  authority  to 
provide  by  resolution  or  ordinance  that  they  would  or 
would  not  provide  for  the  establishment  and  mainte- 
nance of  a  free  public  library  and  reading  room.  When 
the  said  council  adopted  the  ordinance  of  May  9, 1911, 
they,  by  such  adoption,  declared  they  would  establish 
and  maintain  a  free  public  library. 

In  our  view  the  latter  part  of  the  above  quoted  sec- 
tion providing  **and  may  levy  a  tax,"  etc.,  is  to  be 
construed  to  mean  that  if  the  city  council  elects  to  pro- 
vide for  the  establishment  and  maintenance  of  a  free 
library,  then  they  *' shall  levy"  a  tax.  The  word 
*'may"  as  used  in  the  section  is  a  grant  of  power  to  do 
so,  if  the  first  clause  of  the  section  is  accepted  by  the 
city  council.  They  may  or  may  not  determine  to  estab- 
lish and  maintain  a  free  public  library,  but  if  they  elect 
to  adopt  an  ordinance  providing  that  they  will  establish 
and  maintain  a  free  public  library,  then  the  power  is 
granted  to  them  to  extend  a  tax  for  that  purpose,  and 
shall  be  exercised  by  them. 

The  word  *'may"  in  a  statute  will  be  construed  to 
mean  ** shall,"  whenever  the  rights  of  the  public  or  of 
third  persons  depend  upon  the  exercise  of  the  power  or 
the  performance  of  a  duty  to  which  it  refers,  and  such 
is  its  meaning  in  all  cases  where  the  public  rights  or 
interests  are  concerned.  Brokaw  v.  Commissioners  of 
Highivays,  130  111,  490.  Also  see  Binder  v.  Langhorst, 
234  111.  587. 
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The  term  ''public"  does  not  necessarily  mean  all  of 
the  inhabitants  of  a  State,  but  may  properly  be  ap- 
plied either  to  the  inhabitants  of  a  State,  a  county  or  a 
community.  Byrne  v.  Chicago  General  Ry.  Co.  169  111. 
75,  at  page  84. 

In  the  action  to  be  taken  by  the  city  council  in  this 
cause,  the  rights  of  all  of  the  inhabitants  (the  public) 
of  that  community  were  involved. 

By  the  adoption  of  the  ordinance  of  May  9, 1911,  the 
city  council  had  elected  to  establish  and  maintain  a 
free  public  library.  By  the  resolution  of  February  23, 
1912,  it  had  accepted  the  gift  of  $4,500  for  the  erection 
of  the  library  building  from  the  donor.  By  the  various 
acts  of  the  council  the  inhabitants  of  the  city  had  been 
induced  to  subscribe  the  sum  of  $1,200,  in  order  to 
secure  a  site  for  the  building  and  had  met,  by  way  of 
taxation,  the  levy  made  by  the  council  for  the  mainte- 
nance of  the  library  for  the  year  1911.  The  library  was 
to  be  for  the  free  use  of  the  inhabitants  (the  public) 
of  the  city. 

In  our  view,  by  the  adoption  of  the  ordinance  of 
May  9,  1911,  and  the  resolution  of  February  23,  1912, 
the  city  council  had  elected  to  come  under  the  pro- 
visions of  the  statute  relating  to  libraries,  and  to  per- 
mit them  to  refuse  of  their  own  motion,  to  maintain 
by  appropriation  and  tax  levy  ordinances  the  library 
which  they  had  agreed  to  maintain,  would  be  to  allow 
the  city  council  to  abuse  the  power  vested  in  them. 

As  was  held  by  our  Supreme  Court  in  Young  v. 
Carey,  184  111.  613 :  The  duty  of  the  board  is  clearly 
implied.  This  is  within  that  class  of  cases  in  which 
courts  may  control  discretionary  powers  to  sustain  a 
right  or  prevent  an  injury. 

We  think  the  petition  in  the  case  at  bar  sets  up  a 
state  of  facts  showing  a  clear  right  to  demand  the 
issuance  of  the  writ  of  mandamus;  and  the  judgment 
appealed  from  is  hereby  aflBrmed. 

Affirmed. 
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Lizzie   Rostetter,   Appellee,   y.   American    Insurance 

Company,  Appellant. 

1.  Insurance,  S  120* — token  policy  construed  in  favor  of  insured. 
Where  clauses  In  an  insurance  policy  are  susceptible  of  two  con- 
structions, in  conflict,  the  one  most  favorable  to  the  insured  will 
be  adopted  by  the  courts. 

2.  Insurance,  S  219* — when  provision  in  policy  against  fore- 
closure proceedings  withbut  consent  of  insurer  inoperative,  A 
provision  in  a  policy  of  fire  insurance  that  the  policy  shall  be  null 
and  void  if  foreclosure  proceedings  are  commenced  without  the 
consent  of  the  insurance  company,  held  to  be  inoperative  as  be- 
tween insurer  and  the  mortgagee  where  a  mortgage  clause  is  at- 
tached to  the  policy  making  the  loss  payable  to  the  mortgagee, 
the  mortgage  containing  a  clause  giving  mortgagee  the  right  to 
foreclose  in  case  of  default  in  the  payment  of  interest,  which  the 
insurer  must  have  Known  when  attaching  the  mortgage  clause  to 
the  policy,  and  to  require  mortgagee  to  obtain  the  consent  of  the 
insurer  would  in  effect  destroy  the  purpose  of  the  mortgage  clause. 

3.  Insurance,  S  456* — denial  of  liability  as  waiving  proof  of  loss. 
Insurance  company  refusing  to  pay  a  loss  on  the  ground  of  its 
nonliability  in  any  event  cannot  insist,  in  defense  of  an  action  for 
the  insurance,  that  the  preliminary  proof  of  loss  was  not  made  or 
was  insufficient. 

4.  Inscraxce,  S  674* — propositions  of  law.  Propositions  of  law 
concerning  the  effect  of  a  mortgage  clause  attached  to  a  fire  in- 
surance policy  containing  a  clause  against  foreclosure  proceedings 
with  the  consent  of  the  insurer,  and  as  to  what  constitutes  a  *waiver 
of  preliminary  proof  of  loss,  held  to  be  properly  held  as  law  by  the 
trial  court. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLORTiN  D.  Myers,  .Judge,  presiding.  Heard  in  this  court  at  the 
April  terra,  1913.  Affirmed.  Opinion  filed  October  16,  1913.  Re- 
hearing denied  November  12,  1913. 

Livingston  &  Bach,  for  appellant. 

S.  P.  EoBiNSON,  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 
This  was  a  suit  commenced  in  the  Circuit  Court  of 
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McLean  county  by  the  appellee  to  recover  upon  a  fire 
insurance  policy  issued  January  9,  1911,  by  the  appel- 
lant to  George  H.  Jones,  insuring  his  one  story  frame 
building  against  loss  by  fire,  etc.,  with  the  following 
clause  attached  thereto:  **Loss,  if  any,  on  building 
insured  under  this  policy,  is  hereby  made  payable  to 
Lizzie  Eostetter,  mortgagee,  as  her  interest  may  ap- 
pear at  the  time  of  the  loss,  subject,  however,  to  all 
the  conditions  and  stipulations  of  this  policy  No.  09791, 
of  the"  appellant  Company,  and  is  dated  January  17, 
1911. 

The  policy  also  contained,  among  others,  a  provision 
as  follows:  '*  or,  if  foreclosure  proceedings  be  com- 
menced without  the  consent  of  this  company  endorsed 
hereon,  then  in  each  and  every  one  of  the  above  cases, 
this  policy  shall  be  null  and  void." 

Still  another  provision  of  the  policy  provided  that 
**no  officer,  agent,  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provision  or  con- 
dition of  this  policy." 

On  January  17,  1911,  the  said  George  H.  Jones  was 
indebted  to  the  appellee  in  the  sum  of  four  hundred 
dollars  and  gave  a  promissory  note  therefor  and  a 
mortgage  upon  the  premises  covered  by  the  insurance 
policy,  to  secure  the  same,  and  the  said  mortgage  con- 
tained a  clause  which  provided:  '4f  default  be  made 
in  the  payment  of  the  interest  when  due,  the  whole 
debt  may  be  declared  due  and  foreclosure  proceedings 
instituted. '  ^ 

Mr.  Jones  failed  to  pay  the  first  instalment  of  in- 
terest, and  a  foreclosure  proceeding  was  instituted  and 
a  decree  taken  upon  the  same  and  the  said  premises  ad- 
vertised for  sale  by  the  master  in  chancery  for  the  8th 
day  of  July,  1911.  Two  days  before  the  time  so  ad- 
vertised for  sale  of  the  premises  the  building  was  en- 
tirely destroyed  by  fire,  the  loss  being  total.  On  the  next 
morning  after  the  fire  a  Mr.  Falkingham,  agent  of  the 
appellant,  learned  of  the  fire  and  went  to  the  home  of 


Thibd  District — Octobeb,  1913.  159 

— — ^^^^— ^  I  .  I  ■    .    .  I  nil  ■!        1  ■  ^^i.«^ 

RoBtetter  v.  American  InBurance  Co.,  184  111.  App.  157. 

Mr.  Jones  and  told  him  he  would  report  the  loss  to  the 
Company.  About  one  week  after  the  fire  a  Mr.  Hubbel, 
an  agent  and  adjuster  for  appellant,  appeared  at 
Towanda,  the  home  of  Mr.  Jones,  and  sent  for  him  to 
come  to  the  hotel.  After  considerable  talk  about  the 
fire  and  loss,  Mr.  Jones  asked  the  adjuster  if  he  was 
going  to  adjust  and  pay  his  loss  and  Mr.  Hubbel  replied 
that  he  was  not,  and  after  some  further  conversation 
the  adjuster  departed.  Upon  the  witness  stand  Mr. 
Hubbel  explained  that  the  reason  for  not  adjusting  the 
loss  was  the  foreclosure  proceeding,  which  he  believed, 
under  the  clause  above  quoted,  relieved  the  Company 
from  liability. 

Appellee  afterwards,  and  before  the  beginning  of  the 
suit  herein,  notified  appellant  on  two  different  occa- 
sions of  her  rights  in  the  matter,  and  demanded  pay- 
ment.   Appellant  declined  to  pay. 

This  suit  was  begun  in  the  Circuit  Court  of  McLean 
county,  and  the  declaration  contained  two  counts,  being 
in  the  msual  form  in  such  proceedings,  and  avers  a 
total  loss  and  the  granting  of  the  mortgage  clause  in 
her  favor,  etc.  A  plea  of  the  general  issue  was  filed 
by  appellant  and  a  stipulation  was  entered  into  by  the 
respective  parties  provided  that  all  proper  defenses 
might  be  made  under  said  plea,  to  the  same  extent 
as  if  special  pleas  had  been  filed.  The  jury  was  waived 
and  the  cause  submitted  to  the  court,  and  a  judgment 
was  entered  in  favor  of  appellee  in  the  sum  of  five 
hundred  and  thirty-two  dollars  and  costs  of  suit.  This 
appeal  was  prayed  and  perfected,  bringing  the  record 
to  this  court  for  review. 

W.  A.  Freese,  an  insurance  agent  of  appellant,  knew 
of  the  default  in  the  payment  of  the  interest  and  that 
foreclosure  proceedings  had  been  commenced.  During 
that  period  he  had  the  policy  in  his  possession  and 
knew  it  contained  a  mortgage  clause  in  favor  of  appel- 
lee, but  he  failed  to  communicate  such  facts  to  the  home 
office  of  appellant.  , 
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No  written  proof  of  loss  was  filed  with  appellant  by 
anyone. 

The  application  for  the  insurance,  which  was  signed 
by  Mr.  Jones,  provided  for  the  insertion  of  a  mortgage 
clause  when  the  policy  issued. 

The  following  propositions  of  law  were  submitted 
on  behalf  of  appellee  and  held  to  be  the  law  applicable 
to  this  cause : 

1.  The  court  holds  that  the  foreclosure  of  the  mort- 
gage upon  the  premises  covered  by  the  insurance  policy 
sued  upon  in  this  case  did  not  invalidate  said  policy. 

2.  The  court  holds  that  the  defendant,  by  adding 
the  mortgage  clause  to  the  policy  of  insurance,  ren- 
dered the  condition  in  the  policy,  against  foreclosure 
of  mortgages,  inoperative. 

3.  The  court  holds  that  as  between  the  mortgagee 
and  the  defendant  the  condition  of  the  policy  of  insur- 
ance, providing  that  the  policy  should  be  void,  in  the 
event  suit  was  commenced  to  foreclose  a  mortgage, 
was  inoperative,  and  the  suit  by  the  plaintiff  to  fore- 
close a  mortgage,  on  the  premises  covered  by  the  in- 
surance policy  did  not  render  the  policy  void. 

4.  The  court  holds  that  the  right  of  the  plaintiff 
to  foreclose  her  mortgage  was  incident  to  her  security 
given  by  the  defendant,  by  adding  the  mortgage  clause 
to  the  policy,  and  the  policy  was  not  affected  by  the 
plaintiff's  suit  to  foreclose  her  mortgage. 

5.  The  court  holds  that  the  defendant  Company,  by 
its  agent,  Falkingham,  waived  the  condition  of  the 
policy  requiring  sworn  proof  of  loss. 

6.  The  court  holds  that  the  defendant  Company,  by 
its  adjuster,  Hubbel,  waived  the  condition  in  the  policy 
requiring  sworn  proof  of  loss. 

7.  The  court  holds  that  the  sworn  proof  of  loss  re- 
quired by  the  policy  was  waived  by  the  agent,  Falking- 
ham, telling  Jones  he  would  report  the  loss  to  the  Com- 
pany and  attend  to  that  matter  for  him. 

8.  The  court  holds  that  the  plaintiff  is  entitled  to 
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recover  the  face  of  the  policy,  witli  interest  at  five  per 
cent,  per  annum,  from  the  conimoncement  of  suit. 

There  is  no  material  controversy  in  this  case  as  to 
the  facts.  The  chief  objection  relied  upon  by  appel- 
lant, as  ground  for  the  reversal  of  the  judgment,  is  that 
the  court  held  the  above  propositions  to  be  the  law 
applicable  to  the  cause. 

When  an  insurance  company  refuses  to  pay  a  loss 
on  the  ground  of  its  nonliability  in  any  event,  it  cannot 
insist,  in  defense  of  an  action,  that  the  preliminary 
proof  was  not  made  or  was  insufficient.  Williamshurg 
City  Fire  Ins.  Co.  v.  Cary,  83  HI.  453;  Grange  Mill  Co. 
V.  Western  Assur.  Co.,  118  111.  396;  Continental  Ins. 
Co.  V.  Rtu;kman,  127  111.  364. 

In  the  case  at  bar,  within  a  week  after  the  loss,  the 
adjuster  who  came  on  that  occasion  with  instructions 
from  the  Company  to  investigate  the  loss  was  informed 
of  the  loss  and  of  the  foreclosure  proceedings.  He  at 
once  determined  that  the  Company  was  not  liable  and 
announced  to  Mr.  Jones  that  the  Company  would  not 
pay,  and  the  appellant  has  maintained  and  does  now 
maintain  that  it  is  not  liable  on  account  of  the  com- 
mencement of  the  foreclosure  proceeding.  We  must, 
therefore,  conclude  that  the  question  of  the  proof  of 
loss  did  not  in  any  manner  control  the  appellant's 
action  in  refusing  to  pay.  When  an  insurance  company 
denies  liability  it  is  estopped  from  making  any  formal 
objection  to  the  proof  of  loss. 

The  question  of  the  effect  of  the  foreclosure  proceed- 
ings as  raised  by  the  propositions  of  law  held  by  the 
court,  set  out  in  the  first,  second,  third  and  fourth  prop- 
ositions, is  vital  to  the  decision  of  this  case. 

The  rule,  as  announced  in  the  case  of  Lancashire 
Ins.  Co.  V.  Boardman,  58  Kan.  339,  is:  ** These  pro- 
visions appear  in  an  entirely  different  light  when  con- 
struing the  policy  with  the  mortgage  clause  attached, 
in  an  action  brought  by  the  mortgagee.  The  commence- 
ment by  the  mortgagee  of  proceedings  to  foreclose  a 
mortgage  is  not  prohibited  by  the  express  terms  of  the 
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mortgage  clause,  nor  by  any  fair  implication  contained 
therein.  If  prohibited  at  all,  it  must  be  by  reason 
of  the  provisions  of  the  policy  quoted.  Construing  both 
the  original  policy  and  the  mortgage  clause  together, 
in  the  light  of  the  plain  purpose  to  insure  the  interest 
of  the  mortgagee,  the  commencement  of  foreclosure 
proceedings  cannot  be  held  in  violation  of  any  stipula- 
tion forbidding  the  mortgagee. '* 

The  appellant  must  have  known,  when  attaching  the 
mortgage  clause  to  the  policy  in  question,  that  it  might 
become  necessary  for  the  mortgagee,  in  order  to  pro- 
tect her  interests  under  the  mortgage,  to  commence 
forclosure  proceedings.  German  Ins.  Co,  of  Freeport 
V.  Churchill,  26  111.  App.  206. 

In  Getman  v.  Guardian  Fire  Ins,  Co,,  46  111.  App. 
489,  the  following  language  is  used:  **The  contract 
created  by  the  policy  and  the  added  clause,  was  one 
between  the  insurer,  the  insured  and  the  beneficiary. 
Their  relations  to  each  other  were  within  the  contem- 
plation of  each  contracting  party,  and  neither  one 
should  be  permitted  to  avoid  a  duty  imposed  by  the 
contract  because  of  the  interposition  of  a  legal  result 
which,  from  the  nature  of  the  objects  to  be  secured  by 
the  contract,  must  have  been  within  the  knowledge  of 
all  as  one  likely  to  follow. ' ' 

Where  clauses  in  an  insurance  policy  are  susceptible 
of  two  constructions,  on  conflict,  the  one  most  favorable 
to  the  insured  will  be  adopted  by  the  courts.  In  this 
case  there  is  a  conflict  between  the  rights  of  appellee 
and  appellant  as  to  whether  or  not  appellant's  consent 
must  be  had  before  appellee  could  legally  proceed  to 
foreclose  her  mortgage  lien.  The  object  and  purpose 
of  appellee  in  obtaining  the  mortgage  clause  to  be  in- 
serted in  the  policy  in  question  was  to  add  additional 
security  to  the  note  and  mortgage  mentioned,  and  that 
fact  was  well  understood  by  appellant  at  the  time  the 
clause  was  inserted.  It  must  have  been  equally  well 
understood  by  appellant  that  there  might  be  a  default 
in  the  payment  of  the  mortgage  and  that  a  foreclosure 
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proceeding  would  necessarily  follow.  To  say  that  ap- 
pellant's consent  was  necessary  before  a  foreclosure 
proceeding  could  be  instituted  is  in  effect  to  destroy 
the  very  object  and  purpose  of  the  insertion  of  the 
mortgage  clause. 

Applying  the  rule  as  hereinabove  announced,  we 
cannot  agree  with  the  contention  of  appellant  that  the 
propositions  of  law  as  held  by  the  court,  which  we  think 
control  this  case,  were  erroneously  held. 

Therefore,  the  judgment  is  aflSrmed. 

Affirmed. 


Servian  J.  Kauffman^  Appellee^  v.  Dayld  6.  Sanner^ 

Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Shelby  county;  the  Hon.  J.  K. 
P.  Gkider,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1913.    Affirmed.    Opinion  filed  October  16,  191S. 

Statement  of  the  Case. 

Action  by  Servian  J.  Kauffman  against  David  G. 
Sanner  to  recover  a  balance  claimed  to  be  due  to 
plaintiff  on  a  contract  for  tiling  land  of  defendant. 
From  a  judgment  in  favor  of  plaintiff  for  $117.92,  de- 
fendant appeals. 

Stbidlby  &  Cbockett,  for  appellant. 

Maeion  Watson,  for  appellee. 

Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Contracts,  §  401* — when  judgment  for  plaintiff  will  he  sus- 
tained on  appeal.  In  an  action  to  recover  a  balance  claimed  to  be 
due  on  a  tiling  contract,  a  verdict  in  favor  of  plaintiff  held  bub- 
tained  by  the  evidence  and  errora  in  instructions  held  not  preju- 
dicial error. 

2.  Appeal  and  error,  §  1420* — when  irregularity  during  trial  not 
cause  for  reversal.  Courts  will  not  reverse  a  cause  merely  because 
of  some  Irregularity  during  the  trial,  if  from  all  the  facts  and 
circumstances  In  the  record  it  appears  that  equal  and  exact  justice 
has  been  done. 


Alya  J.  Hendricks^  Appellee^  y.  William  F.  Roley, 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  James 
C.  McBride,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.  Affirmed.  Opinion  filed  October  16,  1913.  Rehearing 
denied  and  modified  opinion  refiled  November  6,  1913. 

Statement  of  the  Case. 

Action  by  Alva  J.  Hendricks  against  William  F. 
Eoley  to  recover  $500  designated  as  liquidated 
damages  due,  and  the  value  of  certain  personal  prop- 
erty turned  over  to  defendant  under  a  written  con- 
tract between  plaintiff  and  defendant  for  the  exchange 
of  real  and  personal  property.  From  a  judgment  in 
favor  of  plaintiff  for  $940,  defendant  appeals. 

TJ.  G.  Ward  and  Wiluam  H.  Cbaig,  for  appellant 

Richardson  &  Whitaker,  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  EjXOHANGb  of  property,  S  1* — when  party  receiving  part  of 
property  not  entitled  to  its  retention  for  failure  of  other  party  to 
comply  vHth  contract.  Where  a  party  to  a  contract  for  the  ex- 
change of  real  estate  and  personal  property  receives  from  the  other 
party  personal  property  as  part  payment  of  the  purchase  price, 
he  cannot  retain  the  same  for  failure  of  such  other  party  to  further 
comply  with  the  contract,  where  he  himself  fails  to  comply  with  the 
terms  of  the  contract  in  furnishing  sufficient  abstracts  of  title,  in 
failing  to  make  and  deliver  a  sufficient  deed  and  in  being  unable 
to  deliver  immediate  possession. 

2.  Exchange  of  property,  $  !♦ — tchen  party  in  default  under 
contract  to  give  immediate  posseaaion.  Where  a  party  in  a  contract 
for  the  exchange  of  lands  reserves  all  growing  crops  and  agrees 
to  give  immediate  possession,  he  fails  to  comply  with  his  con- 
tract to  give  immediate  possession  where  his  tenant  is  in  pos- 
session under  an  unexpired  lease.  In  such  case  the  provision  re- 
serving the  growing  crops  does  not  annul  the  other  provision  for 
immediate  possession. 

3.  Exchange  of  property,  8  1* — when  party  to  contract  not  in 
default  for  failure  to  give  poaaeasion.  Under  a  contract  for  the 
exchange  of  land  and  personal  property,  one  party  cannot  claim 
that  the  other  failed  to  give  him  possession  of  the  land  where  the 
evidence  shows  that  personal  property  had  been  delivered  to  him 
as  part  of  the  purchase  price  and  the  other  party  had  asked  leave 
to  permit  his  stock  to  remain  in  the  pasture. 

4.  Exchange  of  property,  S  1* — when  agreement  ia  to  convey 
subject  to  incumbrance.  Where  a  party  to  a  contract  for  the  ex- 
change of  lands  agrees  to  convey  his  "land  incumbered  to  the  ex- 
tent of  $8,000,  plus  interest  from  Jan.  10,  1910,  on  the  $8,000,"  the 
agreement  when  construed  in  connection  with  the  evidence,  held  to 
mean  that  the  conveyance  was  to  be  subject  to  the  incumbrance. 

5.  Trover  and  conversion,  S  45* — when  verdict  not  exceaaive. 
In  an  action  to  recover  liquidated  damages  and  the  value  of  per- 
sonal property  delivered  to  defendant  as  part  of  purchase  price, 
held,  that  defendant  was  liable  for  the  value  of  the  property  re- 
tained and  converted  to  his  use,  and  a  verdict  in  favor  of  plaintiff 
for  $940  sustained  as  not  excessive. 

6.  Crops,  S  3* — effect  of  proviaion  in  contract  reaerving  right  to 
growing  crops,  A  clause  in  a  contract  for  the  exchange  of  lands, 
reserving  to  one  party  the  right  to  growing  crops  and  also  pro- 
viding to  give  to  the  other  party  immediate  possession,  gives  to 
the  former  the  right  to  ingress  and  egress  to  look  after,  harvest 
and  remove  such  crops  and  to  the  latter  the  right  to  immediate 
possession  of  all  other  portions  of  the  farm. 

•8m  niUiols  MotM  mgeat.  Tola.  ZI  to  XV,  smm  topic  and  leetloii  number. 
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7.  CoNTBACTS,  8  172* — construction  of  antagonistic  clauses.  When 
two  clauses  In  a  contract  are  antagonistic  In  part  only,  they  should 
be  enforced  in  such  parts  as  are  not  in  conflict 


Howard  Thornley,  Appellant,  j.  John  Shey,  Appellee. 

1.  Nuisance,  S  20* — when  bill  to  enjoin  continuance  of  a  smoke 
nuisance  sufficient  on  demurrer.  Bill  by  owner  of  a  farm  to  enjoin 
defendant  from  using  soft  coal  In  his  kilns  for  burning  brick  and 
tile  so  as  to  cause  large  volumes  of  dense  black  smoke,  vapor,^ 
gases  and  offensive  odors  contaminating  the  air  over,  in  and  around 
complainant's  residence,  orchard,  garden  and  grape  arbor,  held 
sufficient  on  demurrer. 

2.  Nuisance,  §  21* — when  hill  to  enjoin  a  continuing  nuisance 
sufficient  to  give  court  of  equity  jurisdiction.  Where  a  bill  for  an 
injunction  alleges  that  the  acts  complained  of  constitute  a  con- 
tinuing nuisance  and  cannot  be  adequately  compensated  or  es- 
tablished in  an  action  at  law  and  that  an  injunction  is. the  only 
remedy  to  avoid  a  multiplicity  of  suits  and  irreparable  damages 
to  the  complainant  and  his  property,  held  that  a  court  of  equity 
has  Jurisdiction  without  a  prior  determination  of  the  question  by  a 
court  of  law. 

3.  Injunction,  §  183* — when  Mil  need  not  t>e  verified.  Bill  for 
an  injunction,  which  prays  for  an  injunction  upon  the  final  hearing 
and  not  for  a  temporary  injunction,  need  not  be  verified  in  order 
to  give  it  a  standing  in  court. 

4.  Injunction,  §  216* — laches.  Bill  to  enjoin  a  continuance  of 
a  nuisance,  held  not  subject  to  demurrer  on  the  ground  of  laches 
where  it  appears  that  complainant  was  active  and  persistent  in  his 
effort  to  rid  himself  thereof  almost  from  the  beginning  and,  having 
failed  by  the  usual  and  ordinary  means,  appealed  to  the  court  to 
secure  his  legal  rights. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon.  Albert 
Akebs,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1913.  Reversed  and  remanded  with  directions.  Opinion  filed  Octo- 
ber 16,  1913. 
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Nbigbb  &  GoRDLEY;  foT  appellant. 

Habdin  W.  Mastebs,  Chables  A.  Gbidlby  and 
Thoicas  D.  Mastebs,  for  appellee. 

Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 

This  was  a  bill  in  chancery  filed  by  the  appellant  to 
restrain  an  alleged  nuisance  said  to  have  been  main- 
tained by  the  appellee.  A  general  demurrer  together 
with  special  causes  for  demurrer  were  filed  to  the  bill, 
and  were,  by  the  court,  sustained,  and  the  bill  dis- 
missed at  the  cost  of  appellant  for  want  of  equity. 

An  appeal  has  been  perfected  by  the  appellant,  thus 
bringing  the  record  of  the  proceedings  before  us  for 
review. 

The  bill,  in  substance,  charges  that  appellant  is  the 
owner  of  a  farm  of  about  two  hundred  and  six  acres, 
situated  in  Cass  county,  Illinois,  and  that  he  resides 
thereon  with  his  family;  that  said  farm  is  improved 
with  a  residence,  bam  and  outbuildings,  and  is  bounded 
on  the  south  by  a  public  highway,  and  along  the  said 
highway  is  appellant's  residence,  orchard,  vegetable 
garden  and  grape  arbor;  that  at  the  time  of  the  pur- 
chase of  the  said  farm  by  appellant,  and  for  a  long 
space  of  time  prior  thereto,  the  appellee  was  engaged 
in  the  business  of  manufacturing  brick  and  had  his 
plant  located  on  the  south  of  appellant's  residence, 
across  the  public  highway,  a  distance  of  about  two 
hundred  and  twenty  feet,  and  that  at  that  time  the 
only  fuel  used  by  the  appellee  for  burning  the  brick 
was  wood,  and  that  said  business  as  then  conducted 
managed  and  used  caused  no  offense  whatever  to  ap- 
pellant or  injury  to  his  property,  premises  or  the 
health  of  himself  and  his  family ;  that  in  the  year  1909 
the  said  appellee  removed  the  brick  kilns  formerly 
used  in  the  said  business  of  manufacturing  brick  and 
erected  in  place  thereof  two  large  kilns  for  the  purpose 
of  burning  brick  and  tile,  and  connected  therewith 
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three  large  smokestacks  of  the  height  of  twenty  feet, 
and  commenced  to  operate  the  said  plant  in  the  spring 
of  1910  and  continued  to  operate  the  same  from  thence- 
forth almost  day  and  night,  using  soft  coal  in  large 
quantities  for  fuel  in  burning  the  said  brick  and  tile ; 
that  because  of  the  use  of  soft  coal,  as  aforesaid,  large 
volumes  of  dense  black  smoke,  vapor,  gases  and  of- 
fensive odors  contaminated  the  air  over,  in  and  around 
appellant's  residence,  orchard,  garden  and  grape  arbor 
so  as  to  render  the  air  unhealthy  and  render  the  prem- 
ises unfit  for  habitation;  that  said  smoke,  soot,  gas, 
vapor  and  offensive  odors  greatly  damaged  the  fruit 
in  his  orchard,  the  grapes,  vegetables  and  trees  of  the 
appellant,  and  at  times  the  smoke  was  so  dense 
and  the  air  so  charged  with  smoke,  soot,  and  gases  that 
the  residence  of  appellant  was  required  to  be  kept 
closed  in  order  to  make  it  possible  to  remain  therein, 
insomuch  so  that  the  said  plant  became  a  nuisance; 
that  during  the  said  time  the  family  of  appellant  were 
prevented  from  using  their  porches  or  lawns  because 
of  the  smoke,  soot,  gas  and  noxious  odors  sent  forth 
by  the  appellee  from  the  said  brick  and  tile  plant,  by 
reason  of  the  use  of  said  soft  coal ;  that  appellant  re- 
peatedly requested  appellee  to  desist  from  the  use  of 
said  soft  coal  in  his  said  plant,  but  that  appellee  failed 
and  refused  to  so  desist  and  abate  the  said  nuisance. 
The  prayer  of  the  bill  is  that  appellee  might  be  en- 
joined from  using  his  said  brick  and  tile  plant  and  kilns 
so  as  to  cause  dense  black  smoke,  noxious  gases  and 
offensive  odors  to  be  emitted  from  the  smokestacks 
of  said  plant  and  to  pass  out  and  be  carried  into,  upon 
and  around  appellant's  said  dwelling,  garden,  orchard 
and  grape  arbors,  to  the  damage  of  his  home  and 
premises,  etc. 

Appellee  filed  demurrers,  general  and  special,  to  the 
said  bill,  raising  the  following  objections  to  the  suffi- 
ciency thereof: 

That  appellant  had  been  guilty  of  laches. 

That  there  was  no  equity  in  the  face  of  the  bill. 

That  appellant  had  an  adequate  remedy  at  law. 
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That  the  bill  fails  to  disclose  any  foundation  upon 
which  a  court  of  equity  could  act. 

The  first  objection  urged  to  the  sufficiency  of  the  bill 
is  that  appellant  was  guilty  of  laches.  From  the  alle- 
gations of  the  bill  we  cannot  believe  appellant's  ac- 
tion in  the  premises  could  be  regarded  as  laches.  The 
bill  states  that  in  the  spring  of  1910  the  appellee  began 
to  operate  the  said  kilns  by  the  use  of  soft  coal,  which 
put  forth  large  quantities  of  smoke,  soot,  gases  and 
noxious  odors,  and  that  the  same  covered  his  premises, 
entered  his  home,  destroyed  his  crops  and  made  it  im- 
possible for  him  to  use  his  porches  or  lawns,  and  ren- 
dered his  residence  almost  uninhabitable;  that  many 
times  during  the  interval  between  that  date  and  the 
filing  of  the  bill  herein,  appellant  requested  and  de- 
manded of  appellee  that  he  desist  from  the  use  of  soft 
coal  as  a  fuel  in  his  kilns,  and  that  on  all  occasions 
appellee  refused  so  to  do  and  continued  and  threatened 
to  continue  in  the  use  of  soft  coal,  knowing  its  effect 
upon  the  property  and  comfort  and  health  of  appellant 
and  his  family. 

If  these  allegations  are  true,  and  so  far  as  the  ques- 
tion raised  by  the  demurrer  is  concerned  they  must  be 
taken  as  true,  instead  of  being  guilty  of  laches  the  ap- 
pellant seems  to  have  been  active  and  persistent  in 
his  efforts  to  rid  himself  of  what  he  terms  a  nuisance, 
almost  from  the  beginning,  and  having  failed  by  the 
usual  and  ordinary  means  resorted  to  by  men  he  ap- 
pealed to  the  court  to  secure  what  he  thought  to  be  his 
legal  rights. 

It  is  next  urged  as  ground  of  objection  to  the  bill 
that  the  facts  stated  therein  show  appellant  had  an 
adequate  remedy  at  law. 

The  allegations  of  the  bill  upon  this  feature  of  the 
case  are  that  the  acts  of  the  appellee  therein  com- 
plained of  constitute  a  continuing  nuisance  and  cannot 
be  adequately  compensated  or  established  in  an  action 
at  laW|  and  that  injunction  is  the  only  remedy  to  avoid 
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a  multiplicity  of  suits  and  irreparable  damage  to  ap- 
pellant and  his  property. 

Under  this  state  of  fact,  a  court  of  equity  has  juris- 
diction, without  a  prior  determination  of  the  ques- 
tion by  a  court  at  law.    Oehler  v.  Levy,  234  111.  595. 

It  is  also  insisted  by  appellee  that  inasmuch  as  the 
bill  was  not  verified  the  court  could  not  grant  the  re- 
lief prayed  therein.  This  bill  does  not  pray  for  tem- 
porary injunction,  but  does  pray  for  an  injunction 
upon  the  final  hearing  of  the  cause.  Appellant  was 
not  required  to  verify  his  bill  in  order  to  give  it  stand- 
ing in  court.  In  support  of  this  view  innumerable 
authorities  can  be  cited,  but  we  deem  it  sufficient  to 
quote  from  Shobe  v.  Luff,  66  111.  App.  414,  where  it 
is  said:  *'0f  course,  it  is  well  known  to  the  members 
of  the  bar  that  an  injunction  may  be  decreed  on  the 
hearing  of  a  case  when  that  is  the  proper  relief, 
whether  the  bill  is  verified  by  affidavit  or  nof 

We  are  of  the  opinion  the  bill  is  a  good  bill  and  re- 
quires answer. 

The  decree  is,  for  the  reason  given  above,  reversed 
and  the  cause  is  remanded  with  directions  to  the  chan- 
cellor to  overrule  the  demurrer  and  require  appellee 
to  answer  the  bill. 

Reversed  md  remanded  with  directions. 


Hareella  M.  Riyes  by  Lillie  C.  RiTes,  Appellee^  v. 
The  Hanover  Fire  Insurance  Company^  Ap- 
pellant. 

1.  iNSTTSAzrcE,  §  621* — parol  evidence.  Parol  evidence  cannot  be 
received  in  a  court  of  law  to  vary  or  change  the  terms  of  a  written 
contract  for  Insurance,  though  a  dijfferent  rule  may  prevail  in  equity. 

2.  Insukance,  S  571* — when  declaration  in  action  on  lire  policy 
demurrable.     In  an  action  at  law  to  recover  fire  insurance  where 
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the  declaration  sets  out  the  policy  showing  that  the  same  was  is- 
sued to  plaintiff's  father,  with  an  indorsement*  thereon,  "It  is  agreed 
and  understood  that  the  interest  of  insured  is  a  life  estate  only," 
there  being  no  mention  of  plaintiff's  name  in  the  policy,  held  that 
the  declaration  is  demurrable  for  the  reason  that  parol  evidence 
wouki  be  inadmissible  to  show  that  plaintiff's  interest  as  owner  of 
the  fee  was  understood  to  be  included  in  Insurance. 

Appeal  from  the  Circuit  Court  of  Qreene  county;  the  Hon.  Owen 
P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.  Reversed  and  remanded  with  directions.  Opinion  filed 
October  16,  1913. 

Barges  &  Hicks,  for  appellant;  C.  0.  Carlson,  of 
counsel. 

Rainey  &  Jones,  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  assumpsit  brought  by  the  ap- 
pellee, by  next  friend,  against  the  appellant  Company, 
in  the  Circuit  Court  of  Greene  county,  to  recover  upon 
an  insurance  policy.  \ 

The  declaration,  in  substance,  is  as  follows :  that  on 
the  16th  day  of  September,  1908,  James  W.  Eives, 
then  being  the  owner  of  a  life  estate  in  the  real  estate 
mentioned  in  the  policy,  and  desiring  to  insure  the 
buildings  thereon  against  loss  or  damage  by  fire  for 
a  period  of  three  years  from  said  date,  to  the  end  that 
he  and  the  plaintiff,  who  was  and  is  his  infant  child 
and  was  seized  with  an  estate  in  fee  simple  in  said  real 
estate,  subject  to  said  life  estate,  should  be  reim- 
bursed in  case  of  loss  or  damage  to  the  buildings  there- 
on by  fire,  to  the  extent  of  their  respective  interests  in 
said  buildings,  obtained  from  the  appellant  Company 
its  policy  of  insurance  upon  the  two  story  dwelling 
house  situated  on  said  real  estate ;  and  that  the  appel- 
lant thereby  promised,  in  the  terms  of  the  said  policy 
and  the  conditions  thereto  annexed,  a  copy  of  which 
policy  and  conditions  are  attached  to  the  declaration; 
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that  the  policy  is  in  the  standard  form  used  by  the 
appellant  at  that  time  and  contains  a  provision  that 
the  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  thereon  or  added  thereto,  should  be 
void  if  the  interest  of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership;  that  said  James  W, 
Eives  informed  the  defendant,  appellant,  of  the  title 
of  said  James  W.  Rives  and  the  appellee,  and  that 
the  appellant  at  such  time  well  knew  that  the  interest 
of  said  James  W.  Rives  and  the  appellee  were  the 
same  as  herein  averred  and  as  represented  to  appel- 
lant by  said  James  W.  Rives ;  that  in  order  said  policy 
might  not  be  rendered  void  on  account  of  its  provi- 
sions hereinbefore  set  forth,  and  in  order  that  said 
James  "W.  Rives  and  the  appellee  might  obtain  the 
benefits  of  said  insurance  in  case  of  loss  or  damage  by 
fire,  and  in  order  to  comply  with  the  provisions  requir- 
ing an  agreement  to  be  indorsed  or  added  to  said  pol- 
icy that  the  interest  of  the  insured  was  other  than 
unconditional  and  sole  ownership,  and  to  the  end  that 
said  policy  should  not  be  void  the  following  agreement 
was  indorsed  and  added  to  said  policy  by  the  appel- 
lant, to  wit:  **It  is  agreed  and  understood  that  the  in- 
terest of  insured  is  a  life  estate  only ; ' '  that  at  the  time 
of  making  the  policy  and  from  thence  to  the  time  of 
the  happening  of  the  loss  and  damage  hereinafter 
mentioned,  the  appellee  had  an  interest  in  said  policy 
to  the  amount  of  $1,600,  by  the  appellant  insured  on 
said  dwelling  and  additions;  that  said  James  W. 
Rives  died  on  March  9,  1909,  and  that  afterwards,  on 
August  17,  1911,  the  said  farm  dwelling  and  additions 
were  consumed  and  destroyed  by  fire,  whereby  the 
plaintiff  then  and  there  sustained  loss  and  damage  to 
the  said  property  to  the  amount  of  $1,600,  which  said 
loss  was  not  occasioned  by  any  means  excepted  by 
the  policy ;  that  notice  of  loss  was  given  the  appellant 
and  that  appellant  denied  any  liability,  etc. 

The  policy  of  insurance  is  set  out  in  haec  verba  and 
made  a  part  of  the  declaration,  and,  so  far  as  is  here 
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necessary  to  be  considered,  is  as  follows :  ''This  policy 
is  made  and  accepted  subject  to  the  foregoing  stipu- 
lations and  conditions,  together  with  such  other  pro- 
visions, agreements  or  conditions  as  may  be  endorsed 
hereon  or  added  hereto,  and  no  officer,  agent,  or  other 
representative  of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this  policy  except 
as  by  the  terms  of  this  policy  may  be  the  subject  of 
agreement  endorsed  hereon  or  added  hereto,  and  as 
to  such  provisions  and  conditions,  no  officer,  agent,  or 
other  representative  shall  have  such  power  or  be 
deemed  or  held  to  have  waived  such  provisions  or  con- 
ditions unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto,  nor  shall  any.  privilege  or 
other  permission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured,  unless  so 
written  or  attached.^' 

A  general  demurrer  was  filed  by  appellant  to  the 
declaration.  The  court  overruled  the  demurrer  and 
appellant  excepted  to  such  ruling  and  elected  to  stand 
by  its  demurrer,  and  judgment  was  rendered  in  favor 
of  appellee  and  against  appellant  in  the  sum  of  $1,600 
and  costs  of  suit.  Exception  was  taken  to  this  action 
of  the  court,  and  this  appeal  was  thereupon  perfected. 

The  chief  question  presented  for  our  determination 
in  this  case  is,  whether  or  not  parol  evidence  can  be 
received  to  change  or  vary  the  terms  of  a  written  con- 
tract, in  this,  a  court  of  lawt 

It  is  contended  by  appellant  that  the  declaration, 
when  taken  as  true,  does  not  set  out  facts  sufficient  to 
show  that  there  was  an  agreement  by  which  the  ap- 
pellee, the  owner  of  the  fee  title  to  the  lands,  was  in- 
tended to  be  included  in  the  policy.  It  contends  that 
all  averments  relating  to  that  subject  are  and  were 
conclusions  of  the  pleader. 

Whether  this  be  true  or  not,  in  our  opinion  does  not 
enter  into  the  legal  question  involved  for  our  consid- 
eration. The  only  legal  question  here  presented  is, 
whether  or  not  parol  evidence  can  be  received  in  a 
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court  of  law  to  vary  or  change  the  terms  of  a  written 
contract! 

We  do  not  think  it  can.  In  the  case  of  Mercantile 
Ins,  Co.  V.  Jaynes,  87  111.  199,  it  is  said  a  court  of  law 
will  not  receive  parol  evidence  to  contradict  or  en- 
large the  terms  of  a  written  contract,  but  that  the 
written  instrument  must  be  considered  as  furnishing 
the  true  agreement  between  the  parties,  and  as  fur- 
nishing better  evidence  than  any  which  can  be  supplied 
by  parol.  But,  in  equity,  such  evidence  is  admissible 
to  show  the  real  intention  of  the  parties.  The  same 
doctrine  is  announced  in  Commercial  Mutual  Ace.  Co. 
V.  Bates,  176  111.  194,  in  the  following  language: 
''Where  a  written  application  is  required  to  be  signed 
by  the  assured,  and  is  so  signed,  and  a  policy  of  insur- 
ance is  issued  upon  the  application,  as  was  the  case 
here,  the  application  and  the  policy  constitute  a  writ- 
ten contract  by  and  between  the  assured  and  the  in- 
surance company,  and  where  a  controversy  arises  in 
regard  to  what  the  contract  is  between  the  parties, 
that  controversy  must  be  determined  by  the  applica- 
tion and  the  policy.  *  •  •  ^  contract  of  that  char- 
acter cannot  rest  partly  in  writing  and  partly  in  parol. 
It  cannot  be  varied,  explained  or  added  to  by  parol 
evidence.  '  Parol  evidence  of  what  passed  at  the  time 
of  making  a  policy  is  not  admissible  to  restrain  the 
effect  of  the  same.'  " 

A  different  rule  may,  and  undoubtedly  does,  prevail 
in  courts  of  equity,  but  not,  in  our  State,  in  courts  at 
law. 

In  the  policy  under  consideration  there  is  no  refer- 
ence to  the  appellee  or  his  interest  in  the  property. 
Neither  are  there  words  or  language  used  in  the  policy 
that  could  be  construed  to  mean  that  he,  or  anyone 
for  him,  had  ever  claimed  an  interest  in  the  policy  or 
had  the  property  insured  for  his  benefit. 

For  the  reasons  given  above,  the  judgment  herein  is 
reversed,  and  the  cause  is  remanded  with  directions  to 
the  trial  court  to  sustain  the  demurrer  filed  to  the 
declaration. 

Reversed  and  remanded  with  directions. 
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Springfield  Light,  Heat  and  Power  Company,  Appel- 
lee, y.  Philadelphia  Casualty  Company,  Appellant. 

1.  Indemnitt,  §  23* — ^uJBficiency  of  declaration  in  action  on  in- 
demnity  policy.  In  an  action  on  an  employer's  indemnity  policy, 
declaration  alleging  that  plaintiff,  the  employer,  sustained  loss  by 
being  required  to  pay  a  Judgment  recovered  against  him  in  an 
action  for  the  death  of  an  employe,  and  that  the  death  of  such 
employe  was  caused  by  a  certain  coal  bunker,  then  being  installed 
in  plaintiff's  plant,  falling  upon  him,  held  sufficient  on  general  de- 
murrer. 

2.  Indemnity,  \  23* — when  special  pleas  in  action  on  indemnity 
policy  demurrable.  In  an  action  on  an  employer's  indemnity  policy 
to  recover  loss  sustained  by  plaintiff  on  account  of  being  compelled 
to  pay  for  the  death  of  an  employe,,  a  demurrer  to  defendant's 
special  pleas  setting  up  that  such  employe  was  killed  by  the  falling 
of  coal  bunkers  then  being  installed  in  plaintiff's  plant,  which 
bunkers  were  not  repairs  or  renewals  of  bunkers  theretofore  exist- 
ing in  said  plant,  held  properly  sustained. 

Thompson,  J.,  dissenting. 

3.  Indemnity.  §  8* — indemnity  policy  construed.  Where  the  em- 
ployment specified  in  an  indemnity  policy  is  "manual  classification 
of  work  operating  and  maintenance  of  electric  plant  and  distribut- 
ing system,  including  ordinary  repairs  and  renewals,  etc.,"  the 
words  "ordinary  repairs  and  renewals"  may  be  construed  to  allow 
employer  to  attach  labor  saving  machinery  to  his  plant  to  assist 
in  getting  coal  to  Its  furnaces. 

4.  Indemnity,  S  24* — admisaihility  of  evidence.  In  an  action 
on  an  employer's  indemnity  policy,  evidence  offered  by  defendant 
tending  to  the  kind  and  character  of  coal  bunkers  being  installed 
in  plaintiff's  plant  at  the  time  of  the  accident  to  an  employe,  held 
properly  refused. 

6.  Indemnity,  §  26* — computation  of  interest.  In  an  action  on  a 
policy  of  indemnity  against  loss  under  the  Employer's  Liability  Act, 
a  Judgment  entered  against  the  indemnity  company  allowing  in- 
terest to  be  computed  on  the  time  intervening  between  the  time 
verdict  was  returned  and  the  Judgment  was  entered  against  the 
employer  in  an  action  against  him  for  the  death  of  his  employe, 
held  error,  but  not  reversible  error,  and  the  Judgment  was  af- 
firmed on  condition  of  remittitur  as  to  such  amount 

6.  Interest,  §  33* — when  attaches  to  judgments.  Under  R.  S.  c. 
74,  I  3,  relating  to  interest,  J.  A  A.  f  6692,  interest  cannot  attach 
until  the  Judgment  is  rendered. 

•Sm  niliMils  NotM  Dtgwt,  Vols.  XI  to  XV,  Mune  toplo  and  mcUob  number. 
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Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeiohton,  Judge,  presiding.  Heard  in  this  court  ^at  the 
April  term,  1913.  Affirmed  after  remittitur  filed,  otherwise  re- 
versed and  remanded.  Opinion  filed  October  16,  1913.  Certiorari 
denied  hy  Supreme  Court  (making  opinion  final). 

Graham  &  Graham,  for  appellant. 
Wilson,  Warren  &  Child,  for  appellee, 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

The  appellee  Company,  which  employed  at  the  time 
a  large  force  of  men  in  the  management  and  operation 
of  its  plant  located  in  the  city  of  Springfield,  applied 
to  the  appellant  Company  and  obtained  a  policy  of 
indemnity  against  loss  by  reason  of  accident  or  death 
of  certain  men  employed  in  said  plant,  by  reason  of  the 
Employer's  Liability  Act 

Subsequently  suit  was  brought  by  the  appellee  to  re- 
cover for  alleged  loss  sustained  under  the  said  policy. 

The  declaration  averred,  in  substance,  that  at  the 
time  of  the  issuance  of  the  policy  one  George  White- 
head, an  employe,  was  in  the  class  and  one  of  the  per- 
sons included  in  said  indemnity  policy,  and  that  on 
the  9th  day  of  December,  1909,  while  the  said  George 
Whitehead  was  so  employed  and  while  appellee  was 
so  operating  said  plant,  a  certain  coal  bunker,  then 
being  placed  in  the  said  plant  and  to  become  a  part, 
of  the  heating  apparatus  of  said  plant,  fell  over  and 
against  the  said  George  Whitehead  and  instantly 
killed  him;  that  notice  was  duly  served  upon  the  ap- 
pellant Company  of  the  accident  and  death  of  said  de- 
ceased; that  the  administratrix  of  the  estate  of  the 
said  George  Whitehead,  deceased,  commenced  suit 
against  appellee  and  recovered  a  judgment  against  ap- 
pellee in  the  sum  of  $6,000  and  costs  of  suit ;  that  ap- 
pellant was  notified  of  the  commencement  of  the  said 
suit  and  appeared  and  defended  it  in  the  name  of  ap- 
pellee ;  that  in  consequence  of  said  judgment  appellee 
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was  required  to  pay  to  the  administratrix  of  the  estate 
of  the  said  George  Whitehead,  deceased,  the  sum  of 
$6,533,  in  satisfaction  of  said  judgment,  by  reason 
whereof  appellant  became  liable  to  pay  to  the  appellee 
the  said  sum  of  money  under  and  by  virtue  of  said 
policy  of  indemnity  so  issued  as  aforesaid. 

General  demurrer  was  filed  to  the  declaration,  and 
same  was,  by  the  court,  overruled. 

Thereupon  appellant  filed  a  plea  of  the  general  issue 
and  two  special  pleas. 

The  substance  of  the  two  special  pleas  was,  to  wit: 
That  the  deceased,  George  Whitehead,  was  killed  by  the 
falling  of  one  of  the  coal  bunkers  which  plaintiff  was 
then  installing  on  its  plant,  and  that  said  bunkers  were 
not  repairs  or  renewals  of  the  bunkers  theretofore 
existing  in  said  plant  but  were  a  new  addition  to  said 
plant. 

Demurrer  was  interposed  to  the  said  two  special 
pleas,  and  same  were  sustained  by  the  court,  to  which 
action  by  the  court  appellant  excepted. 

The  cause  was  tried  by  the  court  and  a  jury,  and  a 
verdict  was  returned  in  favor  of  the  appellee  in  the 
sum  of  $6,122.  After  overruling  a  motion  for  new 
trial,  the  court  entered  judgment  in  the  sum  of  the 
verdict.  Exception  was  taken  by  appellant,  and  this 
appeal  perfected. 

Appellant  assigns  as  for  error  the  action  of  the 
court  in  overruling  the  demurrer  to  the  declaration. 

We  are  inclined  to  the  view  the  declaration  was  suf- 
ficient, and  that  the  action  of  the  court  in  overruling 
the  demurrer  was  correct. 

It  is  next  complained  that  the  court  erred  in  sus- 
taining the  demurrers  interposed  to  the  two  special 
pleas. 

The  question  raised  by  these  pleas  is,  whether  the 
employment  of  the  deceased  at  the  time  he  met  with 
his  death  was  of  the  character  and  kind  specified  in 
said  policy.  The  following  clauses  of  the  application 
and  policy  are  relied  upon  by  appellant : 

Vol.  CL.XXXIV  12 
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**  Manual  classification  of  work  operating  and  main- 
tenance of  electric  plant  and  distributing  system,  in- 
cluding ordinary  repairs  and  renewals,  extension  of 
lines  in  territory  covered  by  present  ordinance,  and 
the  making  of  service  connections;''  also,  **The  place 
or  places  where  work  is  to  be  carried  on,  the  kind  of 
work  at  each  such  places,  the  number  of  employes  and 
the  estimated  pay  roll  including  over  time  and  all  al- 
lowances at  each  such  place,  are  stated  in  schedule 
on  opposite  page.  The  operations  carried  on  are  those 
usual  to  the  trade  or  kind  described  therein. ' ' 

The  record  in  this  case  shows  that  the  deceased, 
at  the  time  of  his.  injury  and  death,  was  what  was 
called  a  *'coal  passer, '*  his  duties  being  to  assist 
in  getting  the  coal  from  the  window,  where  it  was  un- 
loaded from  cars,  to  the  furnaces,  and  he  was  so  em- 
ployed at  that  time. 

We  do  not  think  it  can  be  said  to  be  a  strained  con- 
struction of  the  language  above  quoted,  to  say  that  the 
words  ** ordinary  repairs  and  renewals''  may  be  con- 
strued to  allow  appellee  to  attach  labor  saving  ma- 
chinery to  the  plant  to  assist  in  getting  coal  to  its  fur- 
naces. 

Even  the  language  of  the  plea  averring  that  appellee 
was  in  the  act  of  making  extensive  additions  to  its 
plant,  when  describing  the  additions,  the  pleader  says 
they  were  sheet  iron  coal  bunkers,  a  coal  bunker  being 
a  device  used  to  assist  the  coal  shovelers  in  keeping 
the  furnaces  provided  with  coal.  This  was  really  an 
improved  method  of  handling  the  coal.  It  cannot  be 
said  it  was  an  addition  to  the  business.  It  was  only 
a  different  method  or  mode  of  getting  the  coal  to  the 
furnaces. 

Can  it  be  said  that  a  bunker,  when  used  as  the  one 
in  question,  was  ** unusual  to  the  trade"  or  business 
engaged  in  by  appellee!  If  it  was  usual,  or  if  it  was 
a  repair  or  an  improvement  upon  the  method  of  han- 
dling coal  used  in  said  furnaces,  it  could  not  reason- 
ably be  said  it  was  an  addition  to  the  plant,  and  not ' 
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being  an  addition,  the  appellant  could  not  be  relieved 
from  liability  by  reason  thereof. 

We  think  the  demurrers  to  the  said  pleas  were  prop- 
erly sustained. 

The  further  objection  is  urged  by  appellant,  that  the 
court  excluded  evidence  offered  in  its  behalf,  tending 
to  show  the  kind  and  character  of  the  bunkers  that 
were,  at  the  time  of  the  accident,  being  installed,  to 
wit :  that  they  were  seven  feet  high,  ten  feet  long  and 
four  feet  wide,  each  weighing  twelve  hundred  pounds. 

Under  our  view  of  this  case  the  evidence  offered 
was  not  important  to  the  decision  of  the  issues  in- 
volved, and  was,  therefore,  properly  refused. 

It  is  further  contended  that  the  amount  of  the  judg- 
ment was  not  warranted  by  the  evidence  introduced. 
After  a  careful  examination  of  the  evidence  contained 
in  this  record,  we  find  that  the  case  of  Cornelia  White- 
head, administratrix  of  the  estate  of  Oeorge  White- 
head, deceased,  v.  Appellee,  was  tried  in  the  Circuit 
Court  of  Sangamon  county  on  the  7th  day  of  May,  1910, 
and  a  verdict  was  then  and  there  returned  in  favor  of 
the  plaintiff;  that  on  July  19, 1910,  the  motion  for  new 
trial  in  said  cause  was  overruled  and  judgment  then 
and  there  entered  in  favor  of  the  plaintiff  and  against 
the  defendant,  appellee  here.  In  computing  the  amount 
of  expense,  costs  and  interest  in  the  case  at  bar,  the 
court  permitted  interest  to  be  computed  on  the  time 
intervening  between  May  7,  1910,  and  the  rendition  of 
the  judgment. 

We  do  not  understand  that  interest  can  attach  until 
judgment  has  been  rendered.  Section  3  of  chapter 
74,  R.  S.  (J.  &  A.  ff  6692)  provides:  *^ Judgments  re- 
covered before  any  court  or  magistrate  shall  draw 
interest  at  the  rate  of  five  per  centum  per  annum  from 
the  date  of  the  same  until  satisfied."  It  was  there- 
fore error  to  include  in  the  judgment  the  interest  from 
May  7,  1910,  to  July  19,  1910,  which  amount  is  esti- 
mated to  be  $49.99.  But  this  error  is  not  necessarily 
reversible. 
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If  the  appellee  shall  remit  the  said  amount  from  its 
judgment,  the  judgment  will  be  affirmed  in  the  sum 
of  the  remainder,  otherwise  the  judgment  will  be  re- 
versed and  the  cause  remanded. 
Affirmed  after  remittitur  filed;  othenvise  reversed  cmd 
remanded. 

Mb.  Justice  Thompson  dissents  on  the  ground  that 
the  demurrer  should  have  been  overruled  to  the  second 
plea. 


Jolm  Wilson^  Appellee,  t.  Danyille   Collieries  Coal 

Compauyy  Appellant. 

1.  Mines  and  minerals,  S  108* — duty  to  timher-man.  The  fact 
that  the  mine  manager,  who  was  a  licensed  mine  examiner,  in- 
formed a  timber-man  of  the  dangerous  places  in  the  mine  and 
directed  him  to  make  them  safe  does  not  relieve  the  operator  of 
mine  from  complying  with  the  statute  in  making  an  examination 
of  the  roof  of  the  mine,  marking  dangerous  places  and  making 
entry  thereof  in  a  hook. 

2.  Damages,  §  120* — when  not  excessive  for  personal  injuries. 
A  verdict  for  four  thousand  five  hundred  dollars  for  injury  to  a 
timber-man  in  a  mine,  held  not  excessive  where  he  was  confined 
to  his  house  for  six  weeks  and  was  severely  injured  about  the  hips, 
abdomen  and  kidneys,  and  unable  to  perform  manual  labor. 

3.  Mines  and  minerals,  §  176* — when  evidence  suHUcient  to  show 
failure  to  make  inspection  caused  the  injury.  In  an  action  by  a 
timber-man  employed  in  a  mine  for  injuries  resulting  from  a  fall 
of  rock  from  roof  of  the  mine,  on  account  of  failure  of  mine  operator 
to  comply  with  statute  in  inspecting  the  mine,  evidence  held  suf- 
ficient to  show  that  the  rock  which  caused  the  injury  was  loose 
at  the  time  inspection  should  have  been  made,  and  might  have 
been  discovered  by  a  careful  examination. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
William  B.  Scholfield,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1913.  Affirmed.  Opinion  filed  October  16,  1913. 
Rehearing  denied  November  5,  1913.  Certiorari  granted  by  Su- 
preme Court 

•See  niinol*  Notes  JAgmt,  Vols.  XI  to  XY,  smuo  tepte  and  Motion  niimbor. 
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Charles  Trottp,  for  appellant;  Mastin  &  Shbrloce, 
of  counsel. 

Clare  &  Hxjtton  and  J.  Ed  Thomas,  for  appellee, 

Mr.  Justice  Crbighton  delivered  the  opinion  of  the 
court. 

This  cause  was  before  this  court  at  the  October 
term,  1911  (171  HI.  App.  65.)  The  opinion  there  filed 
contains  a  full  statement  of  the  pleadings  and  the 
facts,  as  they  appeared  in  that  record.  The  facts  pre- 
sented here  for  our  consideration  do  not  differ  ma- 
terially from  the  facts  stated  in  the  former  opinion, 
and  the  pleadings  are  identical. 

This  cause  was  again  tried  before  the  court  and  a 
jury,  and  verdict  was  rendered  in  favor  of  appellee 
in  the  sum  of  four  thousand  five  hundred  dollars.  Mo- 
tions for  new  trial  and  in  arrest  of  the  judgment  were 
filed  and  overruled,  and  thereupon  judgment  was  en- 
tered in  the  sum  of  the  verdict.  Exceptions  were  duly 
taken  to  the  action  of  the  court,  and  this  appeal  was 
prayed,  granted  and  perfected,  bringing  the  record  be- 
fore us. 

Many  of  the  errors  assigned  upon  this  record  are 
formal,  and  it  will  not  be  necessary  to  give  special  at- 
tention to  them  in  order  to  determine  the  rights  of  the 
parties  hereto. 

It  is  insisted  by  appellant  that  the  fact  that  the  mine 
manager,  who  was  also  a  licensed  mine  examiner,  in- 
formed appellee  of  the  dangerous  places  and  directed 
him  to  make  them  safe,  obviated  the  legal  necessity 
of  the  mine  inspector's  personal  examination,  marking 
such  places  as  dangerous  places,  and  recording  same 
in  a  book  to  be  kept  for  that  purpose  at  the  entry  to 
the  mine. 

This  same  question  was  presented  to  this  court  on 
the  former  appeal,  and  in  the  opinion  then  filed,  it  was 
said:  "It  is  insisted  by  defendant  that  plaintiff  was 
at  all  times  in  the  mine  by  and  under  the  direction  of 


182  Appellate  Courts  of  Illinois. 


Wilson  V.  Danville  Collieries  Coal  Co.,  184  111.  App.  180. 

the  mine  manager,  who  was  also  a  licensed  mine  ex- 
aminer, no  separate  examiner  having  been  employed. 
No  record  of  the  condition  of  this  mine  was  made  or 
entered  in  the  book  required  to  be  kept  at  the  top  of 
the  mine  on  the  20th  or  21st  days  of  April,  and  there 
was  no  means  of  plaintiff  deriving  any  information 
from  this  book  on  either  of  those  days.  Although 
plaintiff  was  employed  as  a  timber  man  and  it  was  his 
duty  to  make  all  dangerous  places  safe,  and  although 
he  was  working  at  the  time  of  the  injury  under  the 
direction  of  the  mine  manager  and  was  not  per- 
mitted to  enter  the  mine  except  under  the  direction  of 
the  mine  manager,  it  was,  nevertheless,  the  duty  of  the 
defendant  to  comply  with  the  other  provisions  of  the 
statute  which  required  it  to  iHake  an  examination  of 
the  roof  of  this  mine  and  to  mark  thereon  by  a  con- 
spicuous mark  all  dangerous  and  unsafe  conditions 
and  to  make  entry  thereof  in  the  book  at  the  top  of 
the  mine  for  the  purpose  of  giving  plaintiff  and  others 
who  were  working  in  the  mine,  information  concern- 
ing such  conditions/* 

The  proposition  of  law  here  involved  is  thus  clearly 
announced,  and  disposes  of  the  question  so  far  as  this 
court  is  concerned. 

It  is  further  urged  by  appellant,  as  a  ground  for 
the  reversal  of  the  judgment,  that  such  judgment  is 
excessive  in  amount. 

In  the  former  opinion  rendered  in  this  case,  it  was 
said :  ' '  The  jury  was  warranted  on  the  record  in  this 
case  in  finding  that  the  defendant  wilfully  failed  to 
comply  with  the  provisions  of  the  statute  in  that  re- 
gard. Plaintiff  was  very  severely  injured  and  is  un- 
able to  perform  any  manual  labor  and  can  only  move 
around  or  get  about  by  the  use  of  crutches.  He  was 
confined  to  his  house  for  six  weeks  or  more,  and  was 
severely  injured  in  and  about  the  hips,  abdomen  and 
kidneys.  The  judgment  rendered  in  this  case  is  not 
excessive.*' 
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The  judgment  from  which  this  appeal  is  taken  is 
for  a  smaller  sum  by  five  hundred  dollars  than  the 
former  judgment,  and  the  condition  of  the  appellee  is 
substantially  the  same  as  then. 

It  is  contended  that  the  proof  is  not  sufficient  to  show 
that  the  rock  which  caused  the  injury  to  appellee  was 
loose  and  dangerous  when  he  entered  the  mine. 

The  circumstances  connected  with  this  case  lead  us 
to  conclude  that  the  overhanging  rock  was  loose  at 
the  time  the  inspection  should  have  been  made,  and 
might  have  been  discovered  by  a  careful  examination. 
Otherwise,  it  would  not  have  been  likely  to  have  fallen 
in  such  a  short  time  after  appellee  entered  the  mine. 
There  was  evidence  and  circumstances  tending  to 
prove  the  overhanging  rock  was  lo.ose  and  dangerous 
when  appellee  entered  the  mine.  There  being  facts 
and  circumstances  in  proof  tending  to  establish  this 
fact,  and  it  being  a  question  of  fact  for  the  determi- 
nation of  the  jury,  we  must  conclude  the  jury  were 
justified  in  their  finding  upon  this  question. 

Under  the  view  we  here  take  as  to  the  duty  of  the 
appellant  to  cause  an  examination  of  its  mine  to  be 
made,  and  to  mark  the  dangerous  places,  and  record 
such  dangerous  places  in  the  book  to  be  kept  at  the 
top  of  the  mine  where  the  employes  could  inspect  the 
same  before  allowing  them  to  enter  the  mine,  the  in- 
structions complained  of  are  not  subject  to  the  ob- 
jections urged  against  them. 

Finding  no  reversible  error  in  this  record,  the  judg- 
ment must  be,  and  is,  affirmed. 

Affirmed. 
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Mike  Polonlous^  Appellee,  y.  The  National  Bank  of 

Benld,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
Jam£b  a.  Cbeiohtok,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.  Reversed  with  finding  of  fact  Opinion  filed 
October  16,  1913.    Rehearing  denied  November  6,  1913. 

Statement  of  the  Case. 

Action  by  Mike  Polonious,  a  miner,  who  sues  by  Ms 
next  friend,  against  The  National  Bank  of  Benld  to 
recover  damages  sustained  by  plaintiff  alleged  to  have 
resulted  from  the  fall  of  a  radiator  which  defendant 
left  standing  on  the  sidewalk  outside  of  its  building. 
From  a  judgment  in  favor  of  plaintiff  for  three  thou- 
sand dollars  defendant  appeals. 

Edwabd  C.  Knotts  and  Peebles  &  Peebles,  for  ap- 
pellant. 

BiNAKEB  &  EiNAKEB,  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Negligence,  S  19* — when  owner  not  liable  for  injury  to  child 
resulting  from  leaving  a  radiator  on  sidewalk.  In  an  action  by 
a  minor,  fourteen  years  of  age,  to  recover  for  personal  injuries 
resulting  from  the  fall  of  a  radiator  left  standing  on  a  sidewalk 
by  defendant  outside  of  its  building,  a  verdict  for  plaintiff  held 
not  sustained  by  evidence  sufficient  to  show  that  plaintiff  was  of 
such  tender  years  as  to  render  him  incapable  of  knowing  or  realiz- 
ing the  danger  arising  from  his  act  in  pushing  the  radiator  so  that 
it  fell  upon  him. 


*See  UliDol*  Motes  Digest,  Vols.  JU  to  XV,  Muno  toplo  and  ■eotlon  number. 
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James  Burbridge,  Appellant,  t.  John  A.  Howard  et  aL, 

Appellees. 

(Not  to  be  reported  In  f nil.) 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wil- 
UAM  C.  Johns,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    Reversed  and  remanded.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  James  Burbridge  against  John  A,  How- 
ard and  others  to  recover  on  an  attachment  bond. 
From  a  judgment  in  favor  of  the  defendants  entered 
upon  a  directed  verdict,  plaintiff  appeals. 

Williams  &  Williams  and  Buckingham  &  MoDavto, 
for  appellant. 

Baldwin  &  Carey,  Whitley  &  Fitzgerald  and  J.  L. 
McLaughlin,  for  appelleefe. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Attachment,  S  351* — when  action  lies  on  attachment  hand. 
Action  lies  on  an  attachment  bond  to  recover  at  least  nominal 
damages,  where  the  attachment  suit  was  dismissed  at  the  plaintiff's 
cost,  the  bond  providing  that  if  attachment  plaintiffs  shall  prosecute 
their  suit  with  effect  or  in  case  of  failure  therein  to  pay  costs 
and  such  damages  as  shall  be  awarded  against  them  in  any  suit 
thereafter  brought  for  wrongfully  suing  out  the  attachment,  then 
the  bond  shall  be  null  and  void. 

2.'  Pleading,  §  230* — statute  permitting  amendments  construed. 
Practice  Act,  ch.  110,  $  39,  J.  &  A.  f  8576,  permitting  amendments 
to  be  made  on  such  terms  as  may  be  Just  and  reasonable,  does 
not  permit  the  trial  court  in  its  discretion  to  deprive  a  party  of  a 
substantial  right  through  defects  or  omissions  in  pleadings. 

*See  lUlnol*  Notes  Disest,  VoU.  XI  to  XV,  Mune  topic  and  tectlon  number. 
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3.  Pleading,  S  232* — discretion  as  to  allowance  of  amendments. 
Though  the  power  to  grant  leave  to  amend  pleadings  Is  within 
the  discretion  of  the  court,  such  discretion  must  in  all  cases  be 
reasonably  exercised. 

4.  Appeal  aitd  ebbob,  S  1362* — u?hen  refusal  to  permit  amende 
ment  of  declaration  reversible  error.  In  an  action  on  an  attach- 
ment bond,  refusal  of  court  to  permit  plaintiff  to  amend  his  declara- 
tion at  the  time  of  trial,  held  reversible  error. 


Hike  Metas^  Appellee,  y.  Peter  SanichaSy  Appellant. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
William  B.  Scholfield,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1913.  Reversed  with  finding  of  fact.  Opinion  filed 
October  16,  1913. 

Statement  of  the  Case. 

Action  by  Mike  Metas  against  Peter  Sanichas  to  re- 
cover damages  alleged  to  have  been  occasioned  by  the 
defendant  compromising,  without  authority,  a  cer- 
tain suit  instituted  by  plaintiff  against  a  third  party. 
From  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. 

Clabk  &  HuTTON,  for  appellant. 

Oliver  D.  Mann,  for  appellee. 

Mb.  Justice  Crbighton  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Compromise  and  settlement,  §  4* — authority  to  compromise 
suit.     In  an  action  to  recover  damages  resulting  from  defendant 


•See  Illinois  Notes  DIseot,  Vols.  XI  to  XV,  same  topic  and  section  miinber. 
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compromising,  without  anthoiity,  a  suit  institnted  by  plaintiff 
against  a  third  party  and  receipting  for  the  money  in  the  name 
of  plaintiff,  a  verdict  in  favor  of  plaintiff  held  to  be  manifestly 
against  the  weight  of  the  evidence,  the  defendant's  evidence  showing 
that  defendant  was  authorized  to  take  care  of  the  case  and  to  up- 
ply  the  amount  collected  on  an  account  due  him  from  plaintiff. 


Dayid  F.  Turney,  Appellee,  t.  John  W.  Goyentry, 

Appellant. 

(Not  to  be  reported  in  foil.) 

Appeal  from  the  Circuit  Court  of  Sh^by  county;  the  Hon.  Jambs 
C.  McBuDE,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.  Reversed  with  finding  of  fact  Opinion  filed  October 
16,  1913. 

Statement  of  the  Case. 

Action  by  David  F.  Turney  against  John  W.  Coven- 
try to  recover  for  coal  furnished  to  defendant  from 
plaintiff's  coal  mine.  From  a  judgment  in  favor  of 
plaintiff  for  $113.26,  defendant  appeals. 

Tom  Hbaden  and  Richabdson  &  Whitakbb,  >f or  ap- 
pellant. 

SiBroLBY  &  Crockbtt,  for  appellee. 

Mb.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deeision. 

1.  PMNCiPAt  AND  AGENT,  S  179»— ri(7fct«  Of  third  persom  under 
a  contract  toith  an  agent  of  an  undisclosed  principal.  Where  a 
third  person  who  has  entered  Into  a  contract  with  an  agent  in  ig- 

•8ee  nilnoto  Notes  Digest,  Vols.  JUL  to  XV,  Muno  topio  And  sectton  mimber. 
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norance  of  the  fact  that  he  was  not  the  real  principal  as  he  as- 
sumed to  be  is  sued  upon  the  contract  by  the  real  principal,  he 
may  avail  himself,  as  ag^ainst  such  principal,  of  every  defense 
which  existed  in  his  favor  against  the  agent  at  the  time  the  princi- 
pal first  interposed  and  demanded  performance  of  the  contract  to 
himself,  and  the  rule  is  the  same  though  a  credit  is  sought  to  be 
made  upon  an  old  account  with  the  agent. 

2.  Pbincifal  and  aqeitt,  §  179* — when  undisclosed  principal  not 
entitled  to  benefit  of  contract  vHth  agents.  Where  a  third  persou 
contracted  with  former  owners  of  a  coal  mine  for  coal  to  apply  on 
an  account  owing  to  him  from  such  owners,  such  owners  being  ap- 
parently in  charge  of  the  mine  at  the  time  and  such  third  person 
having  no  knowledge  that  such  former  owners  had  leased  the 
mine  to  another,  held  In  an  action  by  the  lessee  against  such  third 
person  for  the  coal  furnished  that  a  judgment  in  favor  of  plaintiff 
was  not  sustained  by  the  evidence,  the  evidence  clearly  showing 
that  defendant  had  no  notice  of  plaintiff's  interest  in  the  mine, 
and  that  the  former  owners  were  apparently  In  charge  thereof  in 
the  same  capacity  as  they  were  previous  to  the  lease. 


Ada  Nieiikirk  Taylor,  Appellee,  y.  Peoria,  Blooming- 
ton  and  Champaign  Traction  Company  et  al.. 
Appellants. 

1.  Damages,  S  203* — when  instruction  catlinff  special  attention 
to  disfigurement  of  plaintiff  erroneous.  In  an  action  for  personal 
injuries,  an  instruction  given  for  plaintiff  calling  special  attention 
to  the  disfigurement  of  plaintiff  in  consequence  as  a  basis  for 
estimating  damages,  held  erroneous. 

2.  Damages,  §  115* — when  verdict  for  personal  injuries  excessive. 
Verdict  for  four  thousand  dollars  for  personal  injuries  sustained 
by  plaintiff  by  being  thrown  from  her  seat  due  to  collision  while  a 
passenger  in  a  street  car,  held  excessive.  It  not  appearing  that  the 
injury  was  dangerous  or  serious. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the  Hon. 
Theodore  N.  Green,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.  Reversed  and  remanded.  Opinion  filed  October 
16,  1913. 

*8e«  llJinolB  Notes  Disest,  Vols.  XI  to  XV*  Muno  topio  and  section  number. 
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Prettyman,  Velde  &  Prettyman,  for  appellants; 
George  W.  Burton,  of  counsel. 

Jesse  Black,  Jr.,  and  James  P.  St.  Cernt,  for  ap- 
pellee. 

Mr.  Justice  Oreiqhtok  delivered  the  opinion  of  the 
court. 

This  was  an  action  of  trespass  on  the  case  brought 
by  the  appellee  against  the  appellants  to  recover  dam- 
ages because  of  personal  injury  complained  of.  The 
declaration  contained  two  counts  which  were  substan- 
tially the  same,  and  avers  that  the  Peoria  Eailway 
Company  and  the  Peoria,  Bloomington  &  Champaign 
Traction  Company,  appellants  herein,  were  using  the 
same  track  from  Peoria  and  thence  across  the  bridge 
over  the  Illinois  river,  and  thence  eastward  for  about 
one-fourth  of  a  mile  across  Farm  creek  bridge,  to  a 
switch  where  a  junction  was  formed,  where  the  cars 
of  the  Railway  Company  turn  to  the  right,  up  Wash- 
ington street,  while  the  cars  of  the  Traction  Company 
keep  to  the  left;  that  on  the  4th  day  of  September, 
1911,  at  the  city  of  Peoria  the  appellee  boarded  the 
car  of  the  Railway  Company  for  the  purpose  of  being 
conveyed  to  East  Peoria;  that  when  the  car  she  was 
riding  on  reached  the  said  junction  a  certain  passen- 
ger car  of  the  Traction  Company  approached  the  said 
junction  on  its  way  to  Peoria ;  that  the  appellants  then 
and  there  so  negligently,  carelessly  and  recklessly 
drove  and  managed  their  said  cars  that  the  car  of 
the  said  Traction  Company  ran  into  the  car  of  the 
Railway  Company  on  which  appellee  was  riding  as  a 
passenger,  and  because  of  said  collision  between  the 
said  cars,  appellee  was  thrown  from  her  seat  with 
great  force  and  violence  and  was  cut,  bruised,  wounded 
and  disfigured. 

Each  of  the  appellants  filed  the  plea  of  the  general 
issue. 

The  cause  was  tried  by  the  court  and  a  jury  and  a 
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verdict  was  rendered  against  both  appellants  jointly, 
in  the  sum  of  four  thousand  dollars.  After  overruling 
motion  for  a  new  trial,  the  court  entered  judgment 
upon  the  verdict.  Each  of  the  appellants  joined  in 
perfecting  this  appeal. 

It  is  assigned  as  ground  of  error  that  instruction 
number  12,  given  on  behalf  of  the  appellee,  was  erro- 
neous and  should  not  have  been  given.  Said  instruc- 
tion is  as  follows: 

•  ''You  are  further  instructed  that  in  determining  the 
amount  of  damages  the  plaintiff  is  entitled  to  recover, 
if  any,  the  jury  have  a  right  to,  and  should  take  into 
consideration  all  the  facts  and  circumstances  in  evi- 
dence before  them,  the  nature  and  extent  of  the  plain- 
tiff's physical  injuries,  if  any,  concerning  which  there 
is  any  evidence  in  the  case,  her  suffering  in  body  and 
mind,  if  any,  resulting  from  such  injuries,  her  physical 
disfigurement,  if  any  is  shown,  resulting  from  such 
injuries,  and  also  her  prospective  suffering  and  loss 
of  health,  if  any,  as  the  jury  may  believe  from  the 
evidence  before  them  in  this  case  the  plaintiff  has 
sustained  or  will  sustain  by  reason  of  such  injuries, 
and  it  will  be  proper  for  the  jury  to  consider  the  effect 
of  the  injuries,  if  any,  in  the  future  upon  the  plain- 
tiff and  her  ability  to  attend  to  her  affairs  generally 
in  pursuing  her  ordinary  occupation,  if  the  evidence 
shows  that  it  will  be  affected  in  the  future,  and  all 
damages,  if  any,  present  and  future,  which  from  the 
evidence  can  be  treated  as  the  necessary  and  direct 
result  of  the  injuries  complained  of.'' 

We  are  inclined  to  the  opinion  that  this  instruction 
is  erroneous.  It  called  special  attention  to  the  disfig- 
urement of  the  appellee  in  consequence  of  the  injury 
as  a  basis  for  estimating  her  damages.  Instructions 
of  this  character  have  frequently  been  condemned. 
Chicago  City  Ry.  Co.  v.  Schaefer,  121  lU.  App.  334. 

In  Lake  Street  El.  R.  Co.  v.  Gormley,  108  111.  App. 
59,  it  was  said :  *  *  The  marring  of  personal  appearance 
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and  humiliation  resulting  from  contemplation  of  bodily 
disfigurement  are  not  elements  entering  into  the  com- 
putation of  pecuniary  damages  for  personal  injuries." 

It  is  also  insisted  by  appellant  that  the  damages 
are  excessive,  and  that,  therefore,  the  judgment  should 
be  reversed.  The  injury  complained  of  does  not  ap- 
pear to  be  dangerous  or  serious.  We  are  of  the  opin- 
ion the  judgment,  under  all  of  the  circumstances,  is 
very  excessive,  but  as  the  judgment  is  to  be  reversed 
for  other  reasons,  we  do  not  desire  to  discuss  the  evi- 
dence bearing  upon  the  permanent  character  and  ex- 
tent of  the  injury. 

For  the  reasons  herein  set  forth,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Arthur  6.  Haines,  Appellant,  y.  State  Board  of  Agri- 

eulture.  Appellee. 

1.  MumcEPAL  COBPORATION8,  9  948* — liahiHty  for  <icta  of  officers 
ctnd  employes.  Quasi  corporations,  such  as  counties,  towns,  school 
districts,  hospitals  and  other  institutions  of  like  character,  cannot 
be  held  responsible  in  damages  for  the  negligence  of  their  officers 
or  employes,  unless  by  statutory  enactment 

2.  Agbicultube,  §  .3* — when  State  Board  of  Agriculture  not  lialne 
for  personal  injuries  sustained  hy  guest  at  State  fair.  In  an  action 
against  the  State  Board  of  Agriculture  to  recover  for  injuries 
sustained  by  plaintiff  on  account  of  the  collapse  of  certain  bleachers 
at  the  State  fair  conducted  by  defendant,  a  general  demurrer  to  the 
declaration  held  properly  sustained,  the  defendant  not  being  liable 
for  the  negligence  of  its  officers  and  employes. 

3.  AamicuLTUBE,  f  3* — Liability  of  State  Board  of  Agriculture 
for  negligence  of  officers  and  employes.  State  Board  of  Agriculture 
is  one  branch  or  arm  of  the  State  government,  and  though  the 
statute  creating  it  provides  it  may  sue  and  be  sued,  it  is  not  liable 
for  the  negligence  of  its  officers  and  employes. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Jamks  a.  Ckeiqhton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

^Sce  Ullnols  Mote*  Dlve«l»  Vol*.  XI  to  XV,  tame  topic  and  Mctlon  numben 
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Smith  &  Friedmeyek,  for  appellant. 

Sidney  S.  Bbeese  and  Seddon  &  Holland^  for  appel- 
lee. 

Me.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  the  case  brought  by  the  ap- 
pellant against  the  appellee,  in  the  Circuit  Court  of 
Sangamon  county,  to  recover  for  a  personal  injury 
alleged  to  have  been  sustained  by  the  appellant  through 
the  collapse  of  certain  bleachers  at  the  State  fair  held 
in  Springfield,  in  the  year  1911,  and  which  bleachers 
were  alleged  to  have  been  negligently  constructed. 

The  declaration  alleges  that  the  Illinois  State  Board 
of  Agriculture  is  an  association  authorized  by  the  laws 
of  the  State  of  Illinois  to  act  in  a  corporate  capacity 
for  the  purpose  of  holding  an  annual  State  fair  at 
Springfield,  and  authorized  to  hold  and  acquire  prop- 
erty and  make  improvements  thereon,  and  arrange  for 
exhibits  at  such  State  fair,  and  which  was  carried  on 
by  annual  appropriations  made  by  the  legislature  of 
the  State,  in  addition  to  profits  derived  from  the  hold- 
ing of  said  fair  by  way  of  admission  fees  and  the  sale 
of  concessions ;  that  the  said  Board  of  Agriculture  held 
a  State  fair  at  Springfield  from  September  28  to 
October  7,  1911,  and  charged  and  collected  admission 
fees  of  fifty  cents  for  each  person  admitted,  and  was 
then  and  there,  in  its  corporate  capacity,  in  possession 
and  control  of  the  State  fair  grounds,  and  erected  cer- 
tain seats,  commonly  called  bleachers,  along  and  near 
the  race  tracks  located  upon  said  land,  for  the  use  and 
accommodation  of  the  public;  that  the  plaintiff,  on  the 
4th  day  of  October,  1911,  attended  the  said  fair,  so 
held,  as  a  visitor  and  paid  an  admission  fee  of  fifty 
cents;  that  certain  races  were  scheduled  to  take  place 
on  said  tracks,  and  persons  desirous  of  seeing  the  races 
were  invited  to  take  seats  on  said  bleachers ;  that  the 
plaintiff  got  upon  said  bleachers,  together  with  a  large 
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number  of  other  people,  to  watch  the  said  races,  not 
knowing  the  said  bleachers  were  unsafe,  and  while  in 
the  exercise  of  reasonable  care  for  his  own  safety,  the 
section  upon  which  he  was  seated  suddenly  fell  to  the 
ground  and  injured  the  back  and  spine  of  the  plaintiff, 
etc. 

A  general  demurrer  was  filed  to  the  declaration,  and 
was,  by  the  court,  sustained.  Plaintiff  elected  to  stand 
by  the  declaration,  whereupon  judgment  was  entered 
in  favor  of  the  defendant  and  against  the  plaintiff  for 
the  costs  of  the  proceeding.  Thereupon  this  appeal 
was  prayed,  granted  and  perfected,  bringing  the  record 
before  us  for  review. 

Section  1  of  the  act  of  the  legislature  creating  the 
Agricultural  Department  is,  in  part,  as  follows :  There 
is  hereby  created  and  established  a  department  in  the 
State,  to  be  known  and  styled  the  **  Department  of 
Agriculture,^'  the  object  of  which  shall  be  to  promote 
agriculture,  horticulture,  manufacturing  and  domestic 
arts.  The  business  of  such  department  shall  be  con- 
ducted by  a  board,  to  be  styled  the  **  State  Board  of 
Agriculture.'' 

The  second  section  of  the  act  provides  that  said 
State  Board  of  Agriculture  shall  have  the  sole  control 
of  the  affairs  of  the  Department  of  Agriculture  of  the 
State  fairs,  etc.,  and  may  make  such  by-laws  and  rules 
for  the  management  of  the  department  as  shall  be 
deemed  necessary. 

Section  4  of  the  act  provides  that  whatever  money 
shall  from  time  to  time  be  appropriated  to  the  Depart- 
ment of  Agriculture  shall  be  paid  to  the  State  Board  of 
Agriculture,  and  may  be  expended  by  them  as  in  the 
opinion  of  said  board  will  best  advance  the  interests 
of  agriculture,  horticulture,  manufactures  and  domestic 
arts  in  this  State. 

Section  8  provides  for  annual  reports  to  the  Gover- 
nor of  the  transactions  of  the  Department  of  Agricul- 
ture. 

From  the  statute  above  referred  to  we  may  reason- 
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ably  conclude  that  the  Department  of  Agriculture  was 
created  and  has  been  continued  as  a  department  of  the 
government  of  the  State,  possessing  certain  powers 
granted  by  the  legislature  and  owing  certain  duties, 
defined  by  the  legislature,  to  the  public  at  large,  and 
particularly  those  branches  of  industry  specified  as 
agriculture,  horticulture,  manufacturing  and  domestic 
arts.  These  four  branches  are  to  receive  special  con- 
sideration, and  any  moneys  remaining  after  the  neces- 
sary expenses  of  administering  the  affairs  of  the  de- 
partment have  been  met  must  be  devoted  to  the  ad- 
vancement of  those  four  industries.  Thus  it  will  be 
seen  there  was  no  profit  contemplated  by  the  legislature 
of  the  State,  to  the  State  or  to  the  officers  of  the  de- 
partment. 

But  it  is  contended  by  the  appellant  that  the  act 
creating  the  Department  of  Agriculture  provides  in 
terms  that  it  may  sue  and  be  sued  in  any  court  of  com- 
petent jurisdiction,  and  that  hereby  it  places  the  de- 
partment in  the  class  of  corporations  organized  for 
profit. 

We  conclude  the  legislature  meant  to  grant  the  usual 
and  ordinary  power  to  transact  the  necessary  business 
incidental  to  the  administration  of  the  department. 
It,  in  the  course  of  administering  the  affairs  of  the 
department,  has  power  to  contract  debts,  and  when 
contracted  to  enforce  them  in  courts  of  competent 
jurisdiction,  and  if  it  failed  to  meet  its  obligations,  it 
might  be  sued  and  recovery  had,  but  this  does  not 
necessarily  imply  that  it  shall  be  held  liable  for  the 
negligence  of  its  officers  and  employes. 

A  county  or  a  town  may  contract  debts  and  may  be 
sued  in  any  court  of  competent  jurisdiction,  and  yet 
the  authorities  are  abundant  holding  that  they  are  not 
liable  for  personal  injuries  by  reason  of  the  negligence 
of  their  employes. 

The  true  rule  controlling  the  question  at  issue  in 
this  case  is  clearly  stated  in  the  case  of  Kinnare  v. 
City  of  Chicago,  171  111.  332,  as  follows :    *'It  therefore 
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appears  the  appellee  board  is  a  corporation  or  quasi 
corporation  created,  nolens  volens,  by  the  general  law 
of  the  State  to  aid  in  the  administration  of  the  State 
government,  and  charged,  as  such,  with  duties  purely 
governmental  in  character.  It  owns  no  property,  has 
no  private  corporate  interests,  and  derives  no  special 
benefits  from  its  corporate  acts.  It  is  simply  an  agency 
of  the  State,  having  existence  for  the  sole  purpose  of 
performing  certain  duties,  deemed  necessary  to  the 
maintenance  of  an  'efficient  system  of  free  schools' 
within  the  particular  locality  of  its  jurisdiction.  The 
State  acts  in  its  sovereign  capacity,  and  does  not  sub- 
mit its  action  to  the  judgment  of  courts  and  is  not 
liable  for  the  torts  or  negligence  of  its  agents,  and  a 
corporation  created  by  the  State  as  a  mere  agency  for 
the  more  efficient  exercise  of  governmental  functions 
is  likewise  exempted  from  the  obhgation  to  respond  in 
damages,  as  master,  for  negligent  acts  of  its  servants 
to  the  same  extent  as  is  the  State  itself,  unless  such 
liability  is  expressly  provided  by  the  statute  creating 
such  agency.'' 

In  discussing  this  same  subject,  the  same  rule  was 
clearly  announced  in  the  case  of  Elmore  v.  Drainage 
Commissioners,  135  111.  269,  in  the  following  language : 
**In  regard  to  public  involuntary  quasi  corporations 
the  rule  is  otherwise,  and  there  is  no  such  implied 
liability  imposed  upon  them.  These  latter — such  as 
counties,  townships,  school  districts,  road  districts, 
and  other  similar  quasi  corporations — exist  under  gen- 
eral laws  of  the  State,  which  apportion  its  territory 
into  local  subdivisions,  for  the  purposes  of  civil  and 
governmental  administration,  and  impose  upon  the 
people  residing  in  said  several  subdivisions,  precise  and 
limited  public  duties,  and  clothe  them  with  restricted 
corporate  functions,  co-extensive  with  the  duties  de- 
volving upon  them.  In  such  organizations  the  duties, 
and  their  correlative  powers,  are  assumed  in  invitum, 
and  there  is  no  responsibility  to  respond  in  damages^ 
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in  a  civil  action,  for  neglect  in  the  performance  of 
duties,  unless  such  action  is  given  by  statute/* 

The  doctrine  announced  in  the  above  authorities  is 
in  perfect  accord  with  the  earlier  decisions  of  our  Su- 
preme Court,  with  one  exception,  which  is  fully  ex- 
plained in  later  decisions.  See  also  15  Am.  &  Eng. 
Encyc  of  Law,  p,  1164,  and  2  Dillon  on  Mun.  Corp. 
p.  1193. 

From  the  above  cited  authorities  it  is  apparent  that 
quasi  corporations,  such  as  coimties,  towns,  school  dis- 
tricts, hospitals  and  other  such  institutions  of  like 
character,  cannot  be  held  responsible  in  damages  for 
the  negligence  of  their  oflScers  or  employes,  unless  by 
statutory  enactment.  They  have  long  been  held  as  in- 
voluntary organizations  and  as  agencies  of  the  State 
for  the  performance  of  duties  for  which  they  are  or- 
ganized. 

In  our  view,  the  same  principle  of  law  will  apply  to 
the  appellee,  Department  of  Agriculture.  It  is  not  a 
corporation  for  profit  or  special  benefit  to  any  partic- 
ular individuals.  The  Board  of  Agriculture,  in  theory 
of  law,  has  no  individual  interest  in  the  appropriations 
or  profits  of  the  department.  They  are  simply  the 
agents  of  the  State,  charged  with  the  responsibility  of 
administering  the  affairs  of  the  Department  of  Agri- 
culture. 

While  it  is  true  they  receive  appropriations  made  for 
the  benefit  of  the  said  department,  and  it  is  equally 
true  that  there  is  a  sum  of  money  arising  from  the 
admission  fees  and  concessions  at  the  annual  State 
fair,  yet  these  various  sums  are  accounted  for,  and  are 
used  for  the  sole  and  only  purpose  of  defraying  the 
expenses  of  the  Agricultural  Department  and  advanc- 
ing the  interests  of  agriculture,  horticulture,  manufac- 
turing and  domestic  arts.  Every  dollar  received  must 
be  accounted  for  and  reported  to  the  Governor  of  the 
State. 

This  department,  therefore,  is  one  branch  or  arm  of 
the  State  government.    It  was  brought  into  existence 
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by  the  legislature  of  the  State,  it  is  supported  by  the 
provisions  of  the  laws  of  the  State,  its  servants  and 
agents  are  but  representing  a  department  of  the  State 
ia  the  discharge  of  their  duties  under  the  statute,  and 
the  State  has  i)Ower  to  abolish  this  department,  while 
the  Board  of  Agriculture  has  no  power  to  either  create 
or  destroy.  They  can  only  serve  the  public  in  the  way 
pointed  out  by  statute. 

Appellant  has  submitted  a  long  list  of  authorities 
from  sister  States,  which  are  not  in  accord  with  the 
view  here  announced,  neither  are  they  in  accord  with 
the  holdings  of  our  Supreme  Court. 

For  the  reasons  above  given  the  judgment  appealed 
from  is  affirmed. 

Affirmed. 


John  Haxon,  Appellee,  v.  George  W.  Farley,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  liOgan  county;  the  Hon.  Chablbs 
J.  Geblbach,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.  Reversed  and  remanded  with  directions.  Opinion  filed 
October  16, 1913.    Rehearing  denied  November  12,  1913. 

Statement  of  the  Case. 

Action  commenced  by  John  Maxon  against  Geoi^e 
W.  Parley  before  a  justice  of  the  peace,  where  a  trial 
was  had  and  judgment  rendered  against  the  defendant 
for  $82.85  and  costs  of  suit.  Defendant  then  perfected 
an  appeal  to  the  County  Court.  From  an  order  of  the 
County  Court  dismissing  the  appeal,  defendant  ap- 
peals. 

Geobge  H.  Cox  and  Beaoh  &  Tbapp,  for  appellani 

MoCoBMioK  &  MuBPHT,  for  appellee. 
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Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
conrt. 

Abstract  of  tke  Decision. 

1.  Justices  of  thk  peace,  8  203* — sufficiency  of  trwiacript  to  give 
court  jurisdiction  on  appeal.  In  order  to  give  a  court  to  which 
an  appeal  is  perfected  jurisdiction  of  the  subject-matter,  the  tran- 
script from  the  justice  must  be  in  substantial  compliance  with  the 
statute. 

2.  Jttbticbs  of  the  peace,  S  203* — when  transcript  on  appeal 
from  justice  insufficient.  Transcript  does  not  comply  with  B.  8. 
c.  79,  §  15,  J.  &  A.  IT  6976,  so  as  to  give  County  Court  jurisdiction 
of  subject-matter  of  an  appeal  from  a  justice,  where  there  is  no 
certificate  or  pretended  certificate  of  the  justice  attached  to  or  ac- 
companying the  transcript. 

3.  Justices  of  the  peace,  §  209* — jurisdiction  to  dismiss  appeal. 
On  appeal  from  a  justice  of  the  peace  where  no  certificate  of  the 
justice  is  attached  to  or  accompanying  the  transcript,  the  court  to 
which  such  appeal  is  taken  has  no  jurisdiction  to  dismiss  the  ap- 
peal for  failure  of  appellant  to  comply  with  a  rule  to  pay  the  docket 
fee,  and  for  want  of  prosecution. 

4.  Justices  of  the  peace,  §  162* — jurisdiction  on  appeal  tohen 
insufficient  transcript  filed.  Where  insufficient  transcript  is  filed  on 
appeal  from  a  justice  of  the  peace,  the  court  to  which  the  appeal 
is  taken  has  no  jurisdiction  of  the  subject-matter,  and  is  without 
power  to  make  any  order  affecting  the  rights  of  the  parties  as  to 
the  merits  of  the  cause.  In  such  case  the  court  would  have  power 
to  order  a  perfect  transcript  to  be  filed  and  enter  any  other  order 
necessary  to  the  preparation  of  the  case  for  trial,  but  its  power  is 
limited  to  preliminary  orders. 

5.  Justices  of  the  peace,  §  202* — when  appearance  of  appellant 
insufficient  to  confer  jurisdiction  on  appeal  in  absence  of  sufficient 
transcript.  Fact  that  appellant  appeared  in  court  and  entered  a 
motion  to  set  aside  an  order  of  the  court,  held  not  to  give  the 
court  jurisdiction  of  the  subject-matter,  where  no  sufficient  tran- 
script is  on  file. 

•8m  lUlnols  NotM  Dlswt,  Vole  XI  to  XV,  Mme  topte  maA  aectltii  Bomber. 
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Kate   BrowB   Wyiard,   Admin istratrix^   Appellee^   t. 
Tiylan  Collieries  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
Jamks  a.  Cbeighton,  Judge,  presiding.  Heard  In  this  court  at  the 
April  term,  1913.  Reversed  with  finding  of  fact  Opinion  filed 
October  16, 1913. 

Statement  of  the  Case. 

Action  by  Kate  Brown  Wyzard,  administratrix  of 
the  estate  of  George  Brown,  deceased,  against  Vivian 
Collieries  Company  to  recover  for  the  death  of  de- 
ceased by  being  run  over  by  a  motor  car  and  a  train  of 
coal  cars  while  he  was  working  in  defendant's  mine 
as  a  trapper  and  switchman.  From  a  judgment  in 
favor  of  plaintiff  for  two  thousand  five  hundred  dol- 
lars, defendant  appeals. 

C.  C.  Tebby  and  Binakeb  &  Bikakeb,  for  api)eUant 

Jesse  Peebles  and  Hnji  &  Buij^ington,  for  appel- 
lee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mines  and  minebals,  8  74* — proximate  cause.  In  order  to 
recover  for  the  death  of  an  employe  in  a  mine  alleged  to  have  been 
caused  by  the  wilful  failure  of  defendant  to  comply  with  the 
Miners'  Act,  the  plaintifF  must  prove  by  a  preponderance  of  the 
evidence  that  such  failure  was  the  proximate  cause  of  the  ac- 
cident. 

2.  Mines  and  minebais,  {  186*— fc^ken  error  to  refuse  to  direct 
verdict  for  defendant  in  action  for  death  of  a  switchman.  In  an 
action  to  recover  for  the  death  of  plaintifTs  intestate  while  deceased 


•Bee  nilnois  Note*  Digest,  VoU.  XI  to  XV,  •amo  topio  Mid  lectlOD  nmnber. 
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was  employed  as  a  trapper  and  a  switchman  in  defendant's  mine, 
the  declaration  alleging  that  death  resulted  from  large  quantities 
of  gob  on  either  side  of  the  track,  where  deceased  met  with  the 
accident,  which  created  a  dangerous  condition  and  that  defendant 
was  guilty  of  negligence  in  failing  to  have  said  dangerous  condi- 
tion examined  and  marked,  as  the  statute  requires,  held  that  court's 
refusal  to  exclude  all  of  plaintiff's  evidence  and  to  direct  a  verdict 
for  defendant  was  error,  there  being  no  evidence  to  prove  that  the 
place  was  made  dangerous  by  the  accumulation  of  gob  or  that  the 
absence  of  gob  at  such  place  would  have  prevented  the  accident, 
nor  any  evidence  in  the  record  to  show  that  deceased  could  not 
have  secured  his  safety  by  stepping  off  the  track* 


B.  C.  Cox  et  aL,  Trustees,  Appellants,  t.  E.  A.  Flagg, 

Appellee. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.    Affirmed.    Opinion  filed  October  16»  1913. 

Statement  of  the  Case. 

Action  by  E.  €•  Cox  and  others,  trustees  of  the 
American  Lodge,  I.  0.  0.  F.,  920,  against  K.  A.  Flagg, 
to  recover  thirty  dollars  claimed  to  be  due  to  plaintiff 
from  defendant  for  rents  collected  by  plaintiff  from 
subtenants  of  defendant.  From  a  judgment  in  favor 
of  plaintiff  for  ten  dollars,  plaintiff  appeals. 

RoBEBT  H.  Patton,  f  or  appellants, 

M.  XJ.  WooDBUFF,  for  appellee. 

Mr.  Justice  Obbighton  delivered  the  opinion  of  the 
court 
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Abstract  of  the  Decision. 

Setoff  Ain>  beooidopmbnt,  S  6* — tohen  officer  of  a  lodge  entitled  to 
set-off  for  amount  paid  for  rent  of  Imilding.  Where  an  officer  of  a 
lodge  leased  a  building  and  paid  the  rent  as  it  became  due,  some^ 
times  out  of  money  belonging  to  the  lodge  and  at  other  times  out 
of  his  own  money,  in  which  case  he  had  presented  bills  therefor 
which  were  approved  and  allowed,  and  such  arrangement  con- 
tinued for  some  time  without  objection  by  the  lodge,  and  later 
such  oflicer  leased  the  building  from  the  owner  in  his  own  name, 
notifying  the  lodge  that  it  could  use  the  building  as  it  always  had 
and  that  he  was  to  receive  the  same  rent  as  formerly,  held  in  an 
action  against  him  by  the  lodge  for  certain  money  collected  from 
subtenants  that  he  was  entitled  to  a  set-off  for  the  amount  he  had 
paid  for  rent  from  his  own  money,  it  appearing  that  he  had  acted 
in  good  faith  in  paying  the  rent  and  fully  expected  to  be  reim- 
bursed as  he  previously  had  and  that  there  was  an  Implied  obligar 
tion  on  the  part  of  the  lodge  to  give  him  credit  for  such  amount 
for  the  reason  that  the  lodge  had  received  the  use  of  the  building 
and  the  services  of  the  officer  in  like  capacity  for  years  without 
objection. 


Joseph    E.   Helfrlch^    Appellee^   t.    John    F.    Scott, 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Hancock  county;  the  Hon. 
Harby  M.  Waggonsb,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  Joseph  E.  Helf  rich  against  John  F.  Scott 
to  recover  upon  a  promissory  note  given  by  defendant 
to  plaintiff.  From  a  judgment  in  favor  of  plaintiff  for 
$217.82^  defendant  appeals. 

Habtzell,  Cavakagh  &  Babcock,  for  appellant 

Geoboe  V.  Hblfmoh,  for  appellee. 


*Se«  UllnoU  Note*  Divest,  Vols.  XI  to  XY,  same  topla  and  MCtloo  aiimb«r. 
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Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

Gaming,  fi  18* — when  note  given  to  take  up  check  lost  at  ganibling 
not  given  for  gambling  deM.  In  an  action  on  a  promissory  note, 
a  plea  setting  up  that  the  note  was  given  for  a  gambling  debt  held 
no  defense,  it  appearing  that  the  note  was  given  to  plaintiff  by  de- 
fendant after  plaintiff  had  been  requested  to  take  up  a  check  lost 
by  defendant  at  gambling  with  a  third  person,  and  the  amount  of 
the  note  included  the  face  value  of  check  and  a  meajt  billowing  to 
plaintiff  by  defendant 


L.  A.  Cllngan,  Appellee,  t.  Cleveland,  Cinelnnatt,  Chi- 
eago  and  St.  Louis  Railway  Company,  Appellant. 

1.  Cabbiebs,  §  30*— Oormacfc  amendment  to  Interstate  Commerce 
Act  as  ajfecting  liaMUty  of  carriers  in  interstate  shipments.  Under 
the  Carmack  Amendment  to  Interstate  Commerce  Act  it  became 
the  duty  of  interstate  carriers  to  fix,  publish  and  file  with  the  Inter- 
state Commerce  Commission  all  rates  for  interstate  shipment,  and 
it  would  seem  that  it  was  the  manifest  intention  of  congress  to 
take  possession  of  the  subject  of  liability  of  a  carrier  under  contracts 
of  interstate  shipments  and  to  supersede  all  State  regulations  in 
reference  to  that  subject. 

2.  Cabbters,  §  158* — contract  limiting  liaMlity  as  affected  hy  the 
Carmack  Amendment  to  Interstate  Commerce  Act.  Under  the  pro- 
visions of  the  Carmack  Amendment  of  the  Interstate  Commerce  Act 
the  limited  liability  contract  agreeing  to  a  valuation  of  the  property 
in  transportation  is  valid,  and  the  shipper  is  conclusively  presumed 
to  know  the  terms  of  the  bill  of  lading  and  the  published  rate 
filed  with  the  Interstate  Commerce  Commission. 

3.  Cabbiebs,  §  239* — when  limitation  of  liaMlity  in  contract  for 
interstate  shipment  of  live  stock  governs.  In  an  action  against  a 
railroad  company  to  recover  for  the  loss  of  a  race  horse  shipped 
over  defendant's  road  from  a  point  in  another  State  to  a  point 
in  this  State  under  a  contract  of  shipment  limiting  defendant's 
liability  to  one  hundred  dollars,  held  that  a  judgment  in  favor  of 

*See  lUinoU  Note*  Divett,  Vols.  XI  to  XV»  mvm  to|pio  «n4  MCt4«i  a«mb«r. 
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plaintiff  for  one  thousand  two  hundred  dollars  could  not  be  sus- 
tained for  such  amount,  and  Judgment  was  affirmed  In  the  sum  of 
one  hundred  dollars  on  condition  of  remittitur. 

4.  Cabriebs,  f  241^ — tohen  indorsement  on  receipted  freight  Mil 
eatendB  time  for  filing  claim  for  toss.  Where  a  contract  for  ship- 
ment of  live  stock  provides  that  notice  of  loss  shall  be  filed  with 
railroad's  claim  a^ent  within  five  days  after  removal  of  stock  from 
the  car,  and  was  signed  by  the  shipper's  agent,  who  could  neither 
read  nor  write,  and  the  shipper  had  no  knowledge  of  such  limita- 
tion until  after  he  had  received  the  property  and  paid  the  freight 
bill,  held  that  an  indorsement  by  the  company's  agent  on  the  re- 
ceipted freight  bill  delivered  to  shipper,  granting  four  months  within 
which  to  file  claim  extended  the  time  within  which  to  file  claim. 

5.  Carbiebs,  §  31* — when  extension  of  time  for  filing  claim  for 
loss  not  a  violation  of  Interstate  Commerce  rules.  The  power  of  a 
railroad  company  to  extend  the  time  of  presenting  claim  for  loss 
by  making  an  Indorsement  on  a  receipted  freight  bill  delivered  to 
shipper,  held  not  a  violation  of  the  Interstate  Commerce  Commis- 
sion rules  and  regulations. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
WnuAK  B.  ScHOLFiELD,  Judgo,  presiding.  Heard  in  this  court  at 
the  April  term,  1913.  Affirmed  if  remittitur  filed;  otherwise  re- 
versed and  remanded.    Opinion  filed  October  16,  1913. 

George  B.  Giixespie,  for  appellant ;  R.  J.  Carey  and 
Eearick  &  Meeks,  of  counsel. 

CiiARK  &  HuTTON  and  William  L.  Cundifp,  for  ap- 
pellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  was  an  action  brought  by  the  appellee  against 
the  appellant  in  the  Circuit  Court  of  Vermilion  county, 
to  recover  for  loss  of  a  race  horse  shipped  over  appel- 
lant's road  from  Indianapolis,  Indiana,  to  Danville, 
Illinois. 

'  This  cause  was  before  this  court  at  a  former  term, 
where  a  full  statement  of  the  cause  will  be  found 
{Clingan  v.  Cleveland  C,  C.  &  St.  L.  Ry.  Co.,  163  HI. 
App.  568.) 

*See  IlllDols  Notes  Divest,  YdU.  XI  to  XV,  Mune  topic  and  eectlon  number. 
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The  facts  disclosed  by  this  record  are,  in  all  sub- 
stantial respects,  the  same  as  those  stated  in  said  for- 
mer opinion,  save  and  except  the  pleadings  in  this  case 
are  made  to  conform  to  the  view  of  the  court  as  an- 
nounced in  the  opinion  filed  on  the  former  appeal. 

A  trial  was  had  before  the  court  and  a  jury  and 
verdict  and  judgment  in  the  sum  of  one  thousand  two 
hundred  dollars  and  costs  were  rendered,  and  the 
record  is  again  before  us  for  review  by  an  appeal  per- 
fected by  the  appellant  Company. 

Since  the  rendition  of  the  former  opinion  by  this 
court,  the  Federal  Courts  have  passed  upon  and  con- 
strued what  is  known  as  the  Carmack  Amendment  to 
the  Interstate  Commerce  Act.  Chicago  d  A.  Ry.  Co. 
V.  Kirby,  225  U.  S.  155 ;  Chicago,  St.  P.,  M.  d  0.  Ry.  Co. 
V.  Latta,  226  U.  S.  519. 

Under  the  said  act  it  became  the  duty  of  interstate 
carriers  to  fix,  publish  and  file  with  the  Interstate  Com- 
merce Commission  all  rates  for  interstate  shipments, 
and  it  would  seem  from  the  authorities  above  cited 
that  it  was  the  manifest  intent  of  Congress  to  take  pos-. 
session  of  the  subject  of  liability  of  a  carrier  under 
contracts  of  interstate  shipment,  and  to  supersede  all 
State  regulations  in  reference  to  that  subject;  that 
under  the  provisions  of  the  Federal  law  the  limited 
liability  contract  agreeing  to  a  valuation  of  the  prop- 
erty in  transportation  is  valid  and  that  the  shipper  is 
conclusively  presumed  to  know  the  terms  of  the  bill 
of  lading  and  the  published  rate  filed  with  the  Inter- 
state Commerce  Commission. 

The  contract  in  question,  entered  into  between  the 
appellee  and  appellant,  provided  for  the  shipment  of 
one  race  horse  from  Indianapolis,  Indiana,  to  Danville, 
Illinois,  and  limits  the  liability  of  appellant  to  one 
himdred  dollars.  It  would  seem,  therefore,  that  re- 
covery cannot  be  had,  under  this  contract,  for  more 
than  the  liability  stated  therein. 

A  further  objection  is  made  to  the  judgment  of  the 
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lower  court  that  the  terms  of  the  contract  provided 
that  notice  of  loss  should  be  filed  with  the  claim  agent 
of  appellant  at  Cincinnati,  Ohio,  by  the  shipper  within 
five  days  after  the  stock  was  removed  from  the  car. 
This  section  of  the  contract  reads  as  follows :  *  *  That 
no  claim  for  damages  which  may  accrue  to  the  said 
shipper  under  this  contract,  shall  be  allowed  or  paid 
by  the  said  carrier  or  sued  for  in  any  court  by  the 
shipper,  unless  a  claim  shall  be  made  in  writing,  veri- 
fied by  an  aflSdavit  of  the  said  shipper  or  his  agent, 
and  delivered  to  the  freight  claim  agent  of  the  said 
carrier  at  his  oflSce  in  the  city  of  Cincinnati,  Ohio, 
within  five  days  from  the  time  said  stock  is  removed 
from  said  car  or  cars,  and  that  if  any  loss  or  damage 
occur  upon  the  line  of  a  connecting  carrier,  then  such 
carrier  shall  not  be  liable  unless  a  claim  shall  be  made 
in  like  manner  and  delivered  in  like  time  to  some  officer 
or  agent  of  the  carrier  on  whose  line  or  lines  the  injury 
occurred/' 

It  further  appeared  from  the  evidence  in  this  case 
that  the  contract  of  shipment  was  made  and  the  bill 
of  lading  was  signed  by  the  mark  of  an  agent  of  the 
appellee  who  could  neither  read  or  write,  and  that  the 
appellee  did  not  sign  the  contract,  and  had  no  knowl- 
edge of  the  provision  as  to  the  time  of  filing  claim  for 
loss  or  damage,  until  after  he  had  received  his  prop- 
erty at  Danville  and  paid  the  freight  bill.  The  agent 
of  the  appellant  who  received  the  payment  of  the 
freight  bill  indorsed,  at  the  foot  of  the  receipt  given 
to  appellee,  the  following:  ** Claim  for  loss,  damage 
or  delay  must  be  made  in  writing  to  the  carrier  at  the 
point  of  delivery  or  at  the  point  of  origin,  within  four 
months  after  delivery  of  the  property;  or  in  case  of 
failure  to  make  delivery,  then  within  four  months  after 
reasonable  time  for  delivery  has  elapsed.  Unless 
claims  are  so  made  the  carrier  shall  not  be  liable. ' ' 

We  are  inclined  to  the  opinion  that  the  extension 
granted  to  appellee  to  file  his  claim  for  damage  under 
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the  limitation  attached  to  the  bottom  of  the  receipted 
freight  bill  and  signed  by  appellant's  agent,  granting 
four  months  time  in  which  to  so  file,  was  binding  upon 
appellant.  This  power  to  extend  the  time  of  presenting 
a  claim  for  damage  is  not  a  violation  of  the  Interstate 
Commerce  Commission  rules  and  regulations,  and, 
therefore,  we  conclude  that  appellant  is  bound  bjr  said 
extension. 

From  the  record  we  find  the  freight  receipt  was 
signed  September  13,  1909,  and  that  a  demand  was 
filed  with  the  agent  of  the  appellant  at  Danville, 
Illinois,  for  damages  to  his  horse,  on  the  20th  day  of 
September,  1909,  and  that  this  suit  was  begun  long 
before  the  expiration  of  the  four  months  period.  We 
think  the  demand  was  sufficient  and  that  appellee  has 
a  right  of  recovery  under  the  contract,  in  the  sum. of 
one  hundred  dollars.  The  circumstances  under  which 
the  property  was  injured  and  the  evidence  as  to  the 
value  of  the  property  was  abundant  to  warrant  the 
court  in  rendering  judgment  for  a  much  larger  sum, 
aside  from  the  liability  limitation  clause  in  the  con- 
tract. 

The  judgment  will  be  affirmed  in  the  sum  of  one  hun- 
dred dollars  at  the  cost  of  appellee  on  condition  the 
appellee  will  remit  his  judgment  to  that  sum  within 
ten  days,  otherwise  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Affirmed  if  remittitur  filed;  otherwise  reversed  and 
remanded. 
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Clarenee  Swango,  Appellee,  t.  Cleyeland,  Cineinnati, 
Chleago  and  8t,  Louis  Railway  Company,  Appel- 
lant, 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon.  E.  H. 
K  KiMBROUGH,  Judge*  presiding.  Heard  in  this  court  at  the  April 
term»  1913.  Reversed  with  finding  of  fact  Opinion  filed  October 
16,  1913. 

Statement  of  the  Case. 

Action  by  Clarence  Swango  against  the  Cleveland, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company 
to  recover  damages  for  the  injury  to  plaintiff's  horses 
which  had  escaped  through  a  gate  at  a  farm  crossing 
upon  defendant's  right  of  way  and  were  struck  by  de- 
fendant's locomotive  and  train.  From  a  judgment  in 
favor  of  plaintiff  for  six  hundred  and  ninety  dollars, 
defendant  appeals. 

George  B.  Gillespie,  for  appellant;  B.  J.  Carey, 
Shepherd  &  Trogdon  and  Gillespie  &  Fitzgerald,  of 
counsel. 

F.  E.  Shopp,  for  appellee ;  F.  C.  Van  Sellar,  of  coun- 
sel. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

Rah^boads,  §  374* — when  evidence  insufficient  to  show  a  defective 
gate  at  farm  crossing.  In  an  action  against  a  railroad  company  f<n* 
damages  occasioned  by  the  killing  of  plaintiff's  stock  alleged  to  have 
escaped  upon  defendant's  right  of  way  by  reason  of  a  defectiye 
gate  constructed  by  defendant  at  a  farm  crossing,  evidence  held 
insulflcient  to  sustain  a  verdict  for  plaintiff,  it  appearing  that  the 
gate  waa  open  when  the  stock  escaped,  that  the  gate  was  of  the 
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usual  pattern  of  sliding  gates,  made  of  good  material  and  of  suf- 
ficient height,  and  that  the  only  objection  to  the  gate  was  that 
it  was  lower  at  the  ''hinge"  end  than  the  other  so  that  it  could 
easily  slide  back  and  might  be  opened  on  account  of  wind  or  by 
horses  rubbing  against  it,  there  being  no  evidence  to  show  t^iat 
the  gate  was  thus  opened  but  there  was  evidence  to  show  that  it 
had  not  been  thus  opened  for  a  period  of  five  years. 


Fannie  Coulter,  Administratrix,  Appellee,  t,  Illinois 
Central  Sailroad  Company,  Appellant. 

1.  Railroads,  §  641* — when  liable  for  death  of  street  car  con- 
ductor resulting  from  tacking  trains  at  crossing.  In  an  action 
against  a  railroad  company  to  recover  damages  for  the  death  of  • 
street  car  conductor  at  a  railroad  crossing  caused  by  a  street  c%r 
being  struck  by  an  approaching  train  of  cars  being  switched  by 
defendant  while  the  conductor  had  gone  upon  the  railroa(\  tracks 
to  flag  the  crossing,  the  declaration  alleging  that  defendant  was 
negligent  in  backing  a  string  of  cars  without  lights  on  the  hind- 
most car,  in  not  providing  such  car  with  sufficient  brakes  in  the 
care  of  a  brakeman  and  in  backing  such  train  at  a  dangerous  rate 
of  speed,  held  that  a  verdict  in  favor  of  plaintiff  would  be  sustained 
upon  remittitur. 

2.  Ratlboadb,  §  752* — when  due  care  on  part  of  street  car  con- 
ductor in  leaving  street  car  to  flag  railroad  crossing  question  for 
jury.  In  aii  action  against  a  railroad  company  for  the  death  of 
a  street  car  conductor  caused  by  a  street  car  being  struck  by  an 
approaching  train  of  cars  being  switched  by  defendant  at  a  rail- 
road crossing,  when  street  car  conductor  had  gone  upon  the  tracks 
to  flag  the  crossing,  held  that  the  question  of  due  care  upon  the  part 
of  the  conductor  was  a  question  for  the  Jury. 

3.  Death,  §  71* — when  due  care  on  the  part  of  deceased  "becomes 
a  question  of  law.  In  an  action  for  death,  the  question  of  due  care 
on  the  part  of  the  deceased  becomes  a  question  of  law  only  where 
there  is  no  conflict  in  the  evidence,  and  the  evidence  is  such  that 
the  minds  of  all  reasonable  men  must  arrive  at  but  one  conclusion. 

4.  Railroads,  §  651* — when  failure  of  street  car  conductor  to 
discover   approaching    train   at    railroad    crossing   not   negligenc4 
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per  $e.  Failure  of  street  car  conductor  to  discover  the  approach 
of  a  string  of  railroad  cars  at  a  railroad  crossing  when  he  goes 
upon  the  railroad  tracks  to  flag  the  crossing  In  compliance  with 
the  rules  of  the  street  car  company  and  a  city  ordinance,  held  not 
contributory  negligence  per  se, 

5.  Death,  §  67* — when  recovery  for  death  excessive*  Verdict 
for  ten  thousand  dollars  for  death  of  a  street  railway  conductor 
held  excesslye,  and  Judgment  aflSrmed  on  condition  of  remittitur 
of  three  thousand  dollars. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wil- 
liam C.  Johns,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1911.  Affirmed  on  remittitur;  otherwise  reversed  and  re- 
manded. Opinion  filed  October  16»  1913.  Certiorari  granted  by 
Supreme  Court 

Hugh  Cbea  and  Hugh  W.  Housum,  for  appellant; 
John  G.  Dbbnnan,  of  counsel. 

Whitley  &  Fitzgebald  and  J.  L.  McLaughlin,  for 
appellee. 

Mb.  Pbesiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 

Plaintiff's  intestate  was  in  the  employ  of  the  Decatur 
Railway  and  Light  Company  as  a  conductor.  The  de- 
fendant owned  and  operated  a  line  of  railway  into  and 
through  the  city  of  Decatur,  with  five  tracks  running 
north  and  south  across  Wood  street,  and  one  track 
extending  south  from  Wood  street,  these  tracks  are 
designated  as  number  one,  two,  three,  four,  five  and 
six,  numbering  from  the  west.  The  width  of  the  right 
of  way  of  defendant  at  Wood  street  is  two  hundred 
feet.  Commencing  in  Wood  street  was  a  spur  leading 
north,  off  from  the  west  side  of  track  number  two,  to 
the  Decatur  Gas  Light  and  Eailway  Company's  gas 
plant.  Track  number  six,  or  the  east  track,  was  the 
northbound  main,  track  number  five  was  the  southbound 
main,  the  other  tracks,  two,  three  and  four,  which 
crossed  Wood  street  were  used  for  switching  and  other 
purposes.  Broadway  street  intersected  Wood  street 
in  a  northeasterly  direction  at  a  point  a  short  distance 

*See  nilnols  Notes  Digest,  Vols.  ZI  to  XV,  Mune  topte  And  Motion  nnmbor. 
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east  of  where  the  tracks  of  the  defendant  Company 
crossed  Wood  street. 

On  the  evening  of  November  4,  1910,  at  about  eight 
o'clock,  plaintiff's  intestate  had  charge  of  a  street  car 
ninning  west  on  Wood  street.  This  car  arrived  at  the 
crossing  of  the  defendant  Company,  was  stopped  a 
short  distance  east  of  track  nnmber  six.  There  was 
an  electric  arc  lamp  at  the  intersection  of  Wood  street, 
Broadway  and  the  defendant's  tracks;  this  lamp  was 
suspended  above  the  streets,  but  the  evidence  is  con-  * 
flicting  as  to  whether  it  was  burning  at  the  time  of  this 
accident.  There  were  no  buildings  located  on  the  west 
side  of  Broadway;  there  was  nothing  to  obstruct  the 
view  of  defendant's  tracks  south  of  Wood  street  from 
a  point  about  eighty-five  feet  east  of  the  east  rail  of 
track  number  six.  There  was  a  switch  connecting  track 
number  three  with  track  number  five  crossing  track 
number  four. 

On  approaching  this  railroad  crossing  when  the 
street  car  stopped,  the  deceased  conductor  alighted  and 
went  ahead  of  the  car  upon  the  tracks  of  the  defendant 
Company  for  the  purpose  of  ascertaining  whether  it 
was  safe  for  the  car  to  proceed ;  he  went  as  far  as  track 
number  three,  and  while  either  between  tracks  three 
and  four  or  between  the  rails  of  track  four,  the  record 
does  not  disclose  just  where,  he  hallooed  and  motioned 
to  the  motorman  upon  the  street  car  to  cross  the  tracks, 
indicating  that  the  way  was  clear.  The  motorman 
proceeded  with  the  car  in  accordance  with  the  direc- 
tions given  him  by  plaintiff's  intestate  who  was  in  the 
meantime  standing  either  between  tracks  three  and 
four  or  between  the  rails  of  track  number  four,  await- 
ing the  coming  of  the  street  car ;  as  the  street  car  ap- 
proached track  number  four,  the  motorman  discovered 
a  string  of  cars  on  track  number  three  being  pushed 
across  Wood  street  it  was  then  too  late  to  stop  the 
street  car  and  avoid  a  collision,  and  the  motorman 
threw  on  all  his  power  in  the  hope  of  crossing  ahead 
of  the  approaching  cars.    The  string  of  cars  hit  the 
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street  car  about  the  third  window  from  its  front  end ; 
the  street  car  contained  five  passengers,  the  impact 
threw  it  from  the  track  and  pushed  it  north  from 
twenty-five  to  thirty  feet,  it  fell  upon  its  side,  caught 
plaintiff's  intestate  under  it  and  injured  him  so  that  he 
died  in  a  short  time ;  the  passengers  in  the  car  were  not 
injured.  The  string  of  cars,  the  front  one  of  which  hit 
the  street  car,  consisted  of  sixteen  coal  cars  being 
pushed  by  an  engine  on  track  number  five.  This  cut 
of  cars  extended  from  track  number  five,  on  which  the 
engine  was,  across  track  number  four,  to  and  upon 
track  number  three,  the  car  that  hit  the  street  car  was 
on  track  number  three. 

On  the  east  side  of  Broadway,  at  the  comer  of  Broad- 
way and  Wood  street,  was  a  saloon,  the  next  room  south 
of  that  was  a  barber  shop,  next  to  that  was  a  cigar 
factory.  The  south  line  of  Wood  street  and  the  east 
line  of  the  right  of  way  of  the  defendant  Company  in- 
tersected at  the  comer  of  Broadway  and  Wood  streets. 

On  the  west  side  of  the  Illinois  Oentral  tracks,  on  the 
north  side  of  Wood  street,  about  one  hundred  feet 
from  the  place  of  the  accident,  was  located  a  gas  house 
where  a  gas  light  was  burning,  and  about  twenty  feet 
north  of  Wood  street  just  west  of  track  number  one 
was  a  retort  house  where  a  16-candle  power  electric 
light  was  burning. 

The  engine  which  was  pushing  the  string  of  sixteen 
cars  had  a  headlight  both  upon  the  front  and  rear  of 
the  engine;  this  headlight  could  be  seen  from  Wood 
street  over  the  tops  of  the  string  of  cars,  there  being 
no  cars  in  the  string  except  coal  cars.  There  was  no 
man  and  no  light  upon  the  front  car  which  hit  the 
street  car. 

Track  number  two  was  located  twenty  feet  west  of 
track  number  three.  From  the  west  rail  of  track  num- 
ber three  to  the  line  of  the  right  of  way  on  the  east  side 
is  about  one  hundred  and  thirty  feet;  after  the  street 
car  reached  the  right  of  way  on  the  east  it  would 
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travel  one  hundred  and  thirty  feet  before  reaching 
track  number  three.  Track  number  one  is  twenty  feet 
west  of  track  number  two,  it  is  eighty-four  feet  from 
the  east  line  of  the  right  of  way  to  the  east  rail  of  track 
number  six. 

It  was  about  thirty  feet  from  the  south  rail  of  the 
street  car  track  crossing  the  railroad  to  the  south  line 
of  the  sidewalk  on  the  south  side  of  Wood  street. 
There  was  a  cut  of  four  or  five  cars  standing  on  track 
number  four  south  of  Wood  street.  The  string  of  six- 
teen cars  which  were  attached  to  the  engine  on  track 
number  five  crossed  track  four  with  its  foremost  car  on 
track  number  three,  was  in  charge  of  a  switching  crew 
composed  of  a  fireman,  engineer  and  three  brakemen. 
One  of  the  men  in  charge  of  this  string  of  cars  was 
located  near  the  sidewalk  on  the  south  side  of  Wood 
street;  he  had  a  lantern  and  was  directing  the  move- 
ment of  these  cars  by  signals  which  were  communicated 
from  him  by  another  of  the  crew  located  about  half 
way  between  Wood  street  and  the  engine,  and  then  to 
another  member  of  the  crew  located  near  the  engine 
and  by  him  to  the  engineer.  On  account  of  the  cars  on 
track  number  four  south  of  Wood  street  the  brakeman 
nearest  Wood  street  could  not  see  the  street  car  after 
it  stopped  east  of  the  tracks,  until  it  passed  track  four. 
There  is  no  evidence  in  the  record  that  plaintiff's  in- 
testate proceeded  farther  west  than  track  number 
three  in  his  attempt  to  ascertain  whether  the  tracks 
were  clear.  He  did  not  cross  all  of  the  tracks,  but 
while  on  track  four  or  between  tracks  three  and  four, 
signaled  the  motorman  to  cross,  he  remained  standing 
at  this  point  and  awaited  the  'approach  of  the  car. 
The  night  was  dark,  misty  and  foggy. 

The  declaration  contains  various  counts  charging 
that  the  defendant  negligently  backed  the  string  of  cars 
over  and  across  Wood  street  without  having  and  main- 
taining a  light  on  the  front  end  of  the  car ;  also  without 
having  a  man  stationed  on  that  car ;  that  no  bell  of  the 
weight  required  by  the  statute  was  rimg  or  whistle 
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blown  on  approaching  this  crossing ;  that  an  ordinance 
of  the  city  of  Decatur  required  that  a  headlight  should 
be  carried  upon  the  front  car ;  that  the  train  was  backed 
at  a  high  and  dangerous  rate  of  speed ;  that  the  string 
of  cars  so  being  backed  upon  the  tracks  of  the  defend- 
ant was  not  then  provided  with  a  suflScient  brake  at- 
tached to  the  rear  or  hindmost  car  in  care  of  a  trusted 
and  skilful  brakeman ;  that  the  brakes  were  not  oper- 
ated from  the  locomotive  by  power  applied  there. 

Plaintiff  recovered  a  judgment  for  ten  thousand  dol- 
lars. 

Defendant  insists  upon  a  reversal  of  the  judgment, 
and  insists  that  plaintiff  was  not  in  the  exercise  of  due 
care  for  his  own  safety;  that  the  failure  to  observe  the 
approach  of  the  cars  from  the  south  was  such  an  act 
of  contributory  negligence  as  will  defeat  a  recovery; 
that  the  street  car  company  by  which  plaintiff's  intes- 
tate was  employed  had  a  rule  which  required  him 
to  observe  in  flagging  this  crossing;  that  he  failed  to 
comply  with  this  rule;  that  in  permitting  the  car  to 
proceed  at  the  time  it  did  he  violated  an  ordinance  of 
the  city  of  Decatur,  and  that  this  was  negligence  per 
se;  that  the  court  erred  in  the  admission  and  rejection 
of  evidence ;  that  the  court  erred  in  the  giving  and  re- 
fusing of  instructions ;  and  that  the  judgment  is  exces- 
sive. 

The  question  of  due  care  is  one  of  fact  which  must 
ordinarily  be  determined  by  the  jury  from  all  the 
evidence  and  circumstances  in  the  case ;  the  court  sub- 
mitted to  the  jury  all  the  evidence  tending  to  prove  or 
disprove  the  question  of  due  care  and  the  jury  had  be- 
fore it  all  of  the  circumstances  leading  up  to  and  the 
surrounding  condition  which  brought  about  this  ac- 
cident, the  manner  in  which  plaintiff's  intestate  went 
upon  the  tracks  for  the  purpose  of  flagging  the  cross- 
ing and  all  the  detail  of  his  actions  from  the  time  he 
left  the  street  car  standing  on  the  east  side  of  the 
tracks  up  to  and  including  the  time  when  the  car  was 
hit  by  the  string  of  cars  on  defendant's  road,  pushed  by 
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defendant  and  until  plaintiff's  intestate  was  taken  from 
the  track,  as  well  as  all  the  conditions  surrounding  the 
backing  of  the  string  of  cars  by  defendant,  and  upon 
this  question  of  due  care  the  jury  has  found  against  the 
contention  of  the  defendant;  but  it  is  insisted  by  the 
defendant  that  there  is  no  material  conflict  in  his  evi- 
dence and  that  where  such  is  the  case  it  becomes  a 
question  of  law  for  the  court  and  not  one  of  fact  for 
the  jury.  This  rule  of  law  is  applicable  only  where 
there  is  no  conflict  in  the  evidence,  and  the  evidence  is 
such  that  the  minds  of  all  reasonable  men  must  arrive 
at  but  one  conclusion;  and  from  a  review  of  the  evi- 
dence, we  are  not  able  to  say  that  the  minds  of  all 
reasonable  men  must  arrive  at  the  same  conclusions 
from  these  facts,  nor  are  we  able  to  say  that  the  jury 
was  not  warranted  in  arriving  at  the  conclusion  which 
it  did  upon  this  question. 

Appellant  further  contends  that  it  was  an  absolute 
requirement  on  the  part  of  plaintiff's  intestate  that  he 
discover  the  approach  of  these  cars  before  permitting 
the  street  car  to  pass,  and  that  the  failure  so  to  do 
constituted  contributory  negligence,  this  was  also  a 
question  of  fact  for  the  jury.  The  defendant  bases  its 
contention  upon  a  rule  of  the  street  car  company  for 
which  plaintiff's  intestate  was  working,  and  also  an 
ordinance  of  the  city  of  Decatur,  both  of  which  required 
him  to  so  ascertain ;  while  it  will  be  conceded  a  failure 
to  have  obeyed  this  rule  would  be  such  negligence  as 
would  create  a  liability  against  the  company  for  which 
plaintiff's  intestate  was  working  in  favor  of  passen- 
gers carried  by  it,  but  so  far  as  the  rule  related  to  the 
defendant  Company  and  his  duty  in  flagging  this  cross- 
ing, he  was  only  required  to  use  ordinary  care,  and  he 
must  be  considered  as  any  other  traveler  of  the  public 
highway,  and  the  fact  that  he  had  in  his  charge  the  lives 
and  persons  of  passengers  upon  the  car  of  the  com- 
pany for  which  he  worked  created  no  greater  obliga- 
tion for  his  own  protection  so  far  as  this  defendant  is 
concerned. 
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The  rule  of  the  street  car  company  which  it  is  con- 
tended plaintiff's  intestate  violated  is  as  follows: 

**  Steam  railway  crossings.  Except  at  crossings 
provided  with  interlocking  towers  and  at  such  track 
crossings  as  may  he  by  bulletin  excluded  before  steam 
railway  tracks  motormen  must  bring  car  to  a  full  stop 
not  nearer  than  25  feet  from  the  steam  track.  The 
motorman  must  not  proceed  with  his  car  until  the  con- 
ductor has  gone  ahead  on  to  the  steam  railway  tracks 
and  looked  both  ways  and  given  him  the  signal  to  start. 
Before  starting  the  motorman  will  look  back  and  see 
that  no  one  is  getting  on  or  off  the  car.  After  the  car 
has  crossed  the  railroad  tracks  the  conductor  will  get 
on  the  rear  platform  of  the  car  and  give  the  motorman 
the  signal  to  go  ahead.  If  the  motorman  does  not 
receive  the  signal  to  go  ahead  he  will  immediately 
bring  his  car  to  a  full  stop  after  passing  the  railroad 
tracks.    All  steam  railroad  crossings  must  be  flagged." 

The  ordinance  of  the  city  of  Decatur  which  it  is  in- 
sisted was  violated  is  as  follows : 

*'At  all  railway  crossings  where  watchmen  are  not 
located  or  other  sufficient  and  proper  signals  operated 
to  designate  the  approach  of  trains  or  cars,  all  cars 
used  by  said  company  shall  stop  at  least  10  feet  before 
passing  over  the  railway  crossing,  and  the  person  or 
persons  in  charge  of  said  car  shall  go  upon  said  rail- 
way crossing  and  ascertain  that  no  train  or  car  is  ap- 
proaching and  that  there  is  no  visible  danger  in  run- 
ning said  car  over  said  railway  crossing." 

We  have  been  cited  to  no  authority  in  this  State 
determining  this  question  of  want  of  due  care  raised 
by  reason  of  the  failure  of  deceased  to  ascertain  that 
no  car  was  approaching,  but  we  find  upon  examination 
of  the  various  authorities  submitted  from  other  States, 
and  which  seem  to  be  of  equal  weight,  that  the  author- 
ities are  in  conflict,  part  of  them  holding  that  a  viola- 
tion of  a  rule  of  this  character  is  such  negligence  as 
will  defeat  a  recovery,  others  holding  that  the  duty 
imposed  upon  plaintiff's  intestate  by  this  rule  created 
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no  additional  duty  to  the  defendant  railroad  company. 
The  Court  of  Appeals  of  the  State  of  Texas,  in  Texas 
Traction  Co.  v.  Bogue,  139  S.  W.  1042,  and  the  same 
court  in  the  case  of  Clark  v.  St.  Joseph  Terminal  Ry. 
Co.,  148  S.  W.  473,  sustained  the  contention  of  appel- 
lant ;  and  the  contrary  doctrine  has  been  adopted  by  the 
courts  of  Iowa  in  Grace  v.  Minneapolis  £  St.  L.  R.  Co., 
153  Iowa,  418,  and  numerous  other  cases ;  and  we  are 
rather  inclined  to  hold  that  the  rule  did  not  create  an 
imperative  duty  on  deceased,  that  a  violation  of  the 
rule  as  between  the  deceased  and  the  defendant  railway 
Company  was  not  negligence  per  se. 

But  the  question  of  the  failure  to  ascertain  that  no 
car  was  approaching  as  required  by  the  ordinance  of 
the  city  of  Decatur  presents  a  more  diflScult  question. 
While  it  is  true  that  where  a  railroad  company  violates 
an  ordinance  and  any  person  is  injured  by  reason 
thereof  that  is  held  to  be  prima  facie  proof  of  the  neg- 
ligence of  the  railroad  company,  and  proof  of  the  vio- 
lation of  an  ordinance  alone  creates  a  presumption  of 
negligence,  this  presumption  is  not  conclusive  but  may 
be  rebutted  by  a  showing  that  the  violation  of  the 
ordinance  was  not  the  proximate  cause  of  the  injury, 
or  upon  showing  that  the  injury  was  produced  by  reason 
of  other  causes.  While  this  ordinance  required  plain- 
tiff's intestate  to  proceed  upon  the  tracks  and  ascer- 
tain whether  or  not  any  cars  were  approaching,  the 
evidence  shows  an  attempt  to  comply  with  the  ordi- 
nance, we  are  not  inclined  to  hold  that  a  failure  to 
positively  ascertain  this  fact  is  such  negligence  per  se 
as  will  defeat  a  recovery,  but  that  where  it  is  shown 
that  plaintiff's  intestate  went  upon  the  tracks  for  the 
purpose  of  ascertaining  the  approach  of  trains,  the 
fact  that  he  did  not  positively  discover  its  approach, 
the  question  whether  by  failing  to  actually  discover 
the  cars  he  violated  the  ordinance  was  a  question  of 
fact,  is  for  the  determination  of  the  jury  and  not  one 
of  law  for  the  court. 
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We  do  not  find  that  the  trial  court  committed  any 
serious  error  on  the  question  of  receiving  or  the  re- 
jection of  evidence- 
Defendant  complains  of  the  giving  of  instruction 
number  eleven  on  behalf  of  plaintiff.  While  this  in- 
struction is  subject  to  criticism  and  while  it  would  have 
been  better  had  it  not  been  given,  we  are  not  inclined 
to  hold  that  the  giving  of  it  was  reversible  error.  We 
do  not  find  the  other  instructions  subject  to  the  criti- 
cisms made,  and  after  a  careful  consideration  thereof, 
we  are  satisfied  that  the  jury  was  fairly  well  instructed 
concerning  the  law  .applicable  to  this  case,  and  that 
there  is  no  reversible  error  in  the  giving  or  refusing 
of  any  of  the  instructions. 

It  is  insisted  by  defendant  that  the  judgment  is  ex- 
cessive and  should  be  reversed.  While  the  judgment 
is  large,  we  are  not  inclined  to  hold  that  it  is  so  exces- 
sive as  to  require  the  judgment  to  be  reversed  upon 
that  ground  alone. 

If  the  plaintiff  will  remit  from  this  judgment  the 
sum  of  three  thousand  dollars,  within  ten  days  after 
the  filing  of  this  opinion,  upon  such  remittitur  being 
made  the  judgment  will  be  affirmed,  otherwise  the 
judgment  will  be  reversed  and  the  cause  remanded. 
Judgment  affirmed  upon  remittitur;  otherunse  re- 
versed and  remanded. 


Mattle  White  Spalding,  Appellant,  t.  Estate  of  Wil- 
liam R.  White,  Deceased,  Appellee. 

1.  ExECDTOBS  AND  ADMiNisTRATOBS,  §  209* — When  cofitract  hy  de- 
ceased to  pay  daughter  lor  waiving  claim  0/  alimony  against  hu^ 
"band  and  keeping  Jiouse  lor  deceased,  "basis  for  claim  against  estate. 
Where  a  father  agrees  to  pay  his  married  daughter  a  certain  sum 

*B«e  nUnols  Notes  Digest,  Vols.  XI  to  XV,  same  topic  and  Motion  nombor. 
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of  money*  if  she  will  waive  her  claim  to  alimony  against  her  hus- 
band, and  after  the  divorce  come  and  live  with  her  father  and 
keep  house  for  him,  and  she  had  fully  complied  with  the  agree- 
ment on  her  part  at  the  time  of  her  father's  death,  without  such 
sum  being  paid,  held  that  she  was  entitled  to  such  sum  as  a  claim 
against  her  father's  estate,  and  held  that  she  was  entitled  to  have 
such  claim  allowed  though  she  was  granted  alimony  on  her  petition 
to  the  court  where  the  divorce  was  granted  after  the  death  of  her 
father. 

2.  Contracts,  §  134* — tchen  contract  hy  father  to  pay  daughter 
to  tDOive  claim  for  alimony  against  husband  and  keep  house  for 
father  not  illegal.  Where  a  father  agrees  to  pay  his  daughter  a 
certain  sum  if  she  will  waive  her  claim  for  alimony  against  her 
husband  and  come  and  live  with  her  father  and  keep  house  for  him, 
and  the  agreement  on  her  part  is  fully  performed  at  the  time  of 
her  father's  death,  held  that  the  agreement  Is  not  void  as  being  only 
a  promise  to  make  a  gift  not  fulfilled  within  the  lifetime  of  the 
donor,  nor  void  under  the  statute  of  frauds  as  being  a  promise  to 
answer  for  the  debt  of  another,  nor  void  as  against  public  policy 
because  made  to  secure  a  divorce. 

3.  Contracts,  §  83* — tohen  agreement  to  waive  claim  for  alimony 
sufficient  consideration  to  support  a  promise  hy  a  third  party.  An 
agreement  by  a  daughter  to  waive,  forbear  and  discontinue  her 
claim  for  alimony  against  her  husband  In  a  divorce  suit  is  suf- 
ficient to  support  a  promise  by  her  father  to  pay  her  $1,000  If  she 
will  come  to  his  home  and  keep  house  for  him. 

4.  Contracts,  §  142* — when  contracts  relating  to  alimx>ny  not 
invalid  as  against  public  policy.  It  Is  not  contrary  to  public  policy 
In  an  action  for  divorce  to  permit  the  parties  Interested  therein 
to  make  any  agreement  which  they  may  see  fit  concerning  their 
property  rights  or  for  the  support  of  the  wife,  and  the  fact  that 
the  wife  may  have  been  influenced  by  a  third  party  to  make  an 
agreement  relating  alone  to  alimony  will  not  vitiate  the  contract 
made  by  the  third  party. 

5.  Frauds,  statute  of,  §  10* — when  contract  not  void  as  being  a 
promise  to  pay  debt  of  another.  Contract  by  a  father  to  his  married 
daughter  to  pay  her  a  certain  sum  in  consideration  that  she  would 
waive  her  claim  for  alimony  In  a  divorce  suit  against  her  husband 
and  come  and  keep  house  for  her  father,  held  to  be  an  original 
undertaking  on  the  part  of  the  father  and  not  void  under  the 
statute  of  frauds  as  being  a  promise  to  pay  the  debt  of  another,  and 
held,  though  the  contract  was  within  the  statute  of  frauds,  that 
the  plea  of  the  statute  of  frauds  cannot  be  invoked  when  the  con- 
tract has  been  completely  performed  by  the  other  party. 

*Sfl«  lUlnois  Notes  Digest,  Vols.  XI  to  XV,  aame  topic  and  Mctlon  namber. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLOSTiN  D.  Myers,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded  with  directions. 
Opinion  filed  October  16,  1913.    Rehearing  denied  December  3,  1913. 

Barry  &  Morrissey  and  Lester  H.  Martin,  for  appel- 
lant. 

Welty,  Sterling  &  Whitmore  and  Frank  Y,  Hamil- 
ton, for  appellee. 

Mr.  Presiding  Justice  Philbriok  delivered  the  opin- 
ion of  the  court. 

Appellant,  Mattie  "White  Spalding,  is  the  daughter 
of  William  R.  White,  deceased,  she  married  one  Dr. 
J.  B.  Spalding  who  lived  in  Wisconsin ;  Mrs.  Spalding 
began  an  action  for  divorce,  and  the  question  arose 
concerning  the  payment  of  alimony.  William  R.  White 
was  then  a  widower,  and  for  the  purpose  of  avoiding 
a  controversy  over  the  question  of  alimony,  he  entered 
into  an  agreement  with  Mrs.  Spalding  by  which  he 
promised  her  that  if  she  would  not  contest  the  question 
of  alimony  with  her  husband  and  would  come  to  his 
home,  if  a  divorce  was  granted,  and  keep  house  for  him 
he  would  give  her  $10,000.  Mrs.  Spalding  waived  her 
claim  for  alimony. 

That  a  contract  was  made  .and  its  terms  and  condi- 
tions agreed  upon  between  Mrs.  Spalding  and  her 
father  is  not  disputed.  Mrs.  Spalding  procured  her 
divorce  and  went  to  her  father's  home  in  Bloomington, 
Illinois,  where  she  lived  and  kept  house  for  him  until 
his  death,  thereby  fully  completing  and  carrying  out 
the  terms  and  conditions  of  the  contract  on  her  part. 
Her  father  in  his  lifetime  turned  over  to  her,  to  secure 
the  payment  of  this  $10,000,  two  notes  amounting  to 
$20,000,  which  he  represented  to  her  as  being  good 
security;  and  during  his  lifetime  paid  interest  to  her 
on  this  $10,000 ;  the  last  payment  of  interest  was  made 
by  a  check  for  something  over  $900  a  few  days  before 
his  death.    This  check  was  paid  by  his  executors  after 
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his  death,  but  he  never  paid  the  principal  for  the 
reason,  as  stated  by  him,  that  he  was  a  little  short  of 
money  and  needed  what  he  then  had  in  his  business. 
Mrs.  Spalding  filed  a  claim  against  his  estate,  the  claim 
was  disallowed  by  the  County  Court  and  on  appeal  to 
the  Circuit  Court  was  there  rejected;  and  from  the 
judgment  of  the  Circuit  Court  this  appeal  is  pros- 
ecuted. 

Appellant  insists  that  the  judgment  should  be  re- 
versed for  the  reason  that  she  waived  and  surrendered 
at  the  request  of  her  father  a  valid  and  subsisting 
claim  which  she  had  against  her  husband ;  that  she  ful- 
filled all  of  the  terms  and  conditions  of  her  contract 
with  her  father,  and  the  notes  having  proved  worthless 
which  were  given  to  her  to  secure  the  payment  of  the 
same;  and  that  the  judgment  is  against  the  manifest 
weight  of  the  evidence  and  is  contrary  to  the  law. 

Appellee  on  the  other  hand  insists  that  the  judgmenik 
is  correct,  and  should  be  aflBrmed,  claiming  that  the 
agreement  was  only  a  promise  to  make  a  gift,  and  was 
not  fulfilled  within  the  lifetime  of  the  donor  and  there- 
fore void ;  that  it  was  a  promise  to  answer  for  the  debt 
of  another  and  void  under  the  statute  of  frauds ;  and 
also  because  it  was  made  to  secure  a  divorce  between 
Mrs.  Spalding  and  her  husband  and  is  therefore  con- 
trary to  public  policy.      * 

The  contention  that  the  promise  was  a  mere  gift  is 
conclusively  disproved  by  the  testimony  of  both  counsel 
for  Mrs.  Spalding  and  Dr.  Spalding  in  the  divorce  pro- 
ceedings, who  were  present  when  the  contract  was 
entered  into.  Their  evidence  shows  the  promise  was 
made  upon  condition  that  Mrs.  Spalding  would  make 
.  no  claim  for  alimony  from  her  husband,  and  after  the 
divorce  she  would  go  to  the  home  of  her  father  and 
keep  house  for  him ;  both  of  these  conditions  were  com- 
plied with  by  her.  She  thereby  not  only  waived  a  valid 
claim  she  then  had  against  her  husband,  but  also  per- 
formed services  after  that  time  and  up  to  the  date  of 
her  father's  death  in  his  household. 
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The  agreement  to  waive,  forbear  and  discontinue  her 
claim  for  alimony  against  her  husband  was  a  sufficient 
consideration  to  support  this  contract.  Morgan  v. 
Park  Nat.  Bank,  4A  111.  App.  582;  McMicken  v.  Saf- 
ford,  197  111.  540;  Warren  v.  Warren,  105  111.  568; 
Dalby  v.  Maxfield,  244  111.  214. 

It  is  insisted,  however,  that  because  appellant 
petitioned  the  court  where  the  divorce  was  granted 
for  an  allowance  of  alimony  from  her  husband  after 
the  death  of  William  R.  White,  which  petition  was 
allowed,  she  cannot  recover. 

Appellant  fulfilled  her  promise  to  the  deceased  who 
has  failed  to  comply  with  his  agreement  to  pay  her  the 
$10,000,  whereby  he  violated  his  contract,  and  the  fact 
that  she  was  compelled  to  obtain  support  from  her 
former  husband  after  her  father  had  failed  to  comply 
with  the  terms  of  his  contract  will  not  permit  the  estate 
of  the  deceased  to  escape  its  performance,  after  the 
contract  has  been  fully  performed  by  her;  to  permit 
this  would  be  to  allow  the  estate  to  profit  by  the  wrong- 
ful act  of  the  testator. 

Even  though  the  waiver  of  her  right  to  alimony 
should  be  held  not  to  be  a  sufficient  consideration  to 
support  the  agreement,  it  will  not  seriously  be  con- 
tended that  the  agreement  to  perform  the  duties  of 
housekeeper  for  appellee's  testator  during  the  remain- 
der of  his  life,  and  the  fulfillment  of  the  promise,  was 
not  a  sufficient  consideration  to  support  the  contract; 
and  there  is  no  contention  made  by  appellee  that  this 
would  not  be  sufficient  consideration. 

From  the  conclusion  above  reached,  it  therefore  fol- 
lows that  the  contention  that  this  promise  was  a  mere 
gift  cannot  be  maintained. 

The  contention  that  it  was  a  promise  to  answer  for 
the  debt  of  another  and  void  under  the  statute  of 
frauds  is  equally  untenable  for  the  reason  that  it  is 
conclusively  proved  that  instead  of  being  a  promise 
to  answer  for  the  debt  of  another  it  was  an  original 
undertaking  by  appellee's  testator.    While  it  was  a 
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duty  imposed  by  law  upon  Dr.  Spalding  to  care  for  and 
maintain  his  wife,  it  was  not  such  an  obligation  that 
where  for  a  sufficient  consideration  another  person  by 
contract  agrees  to  furnish  the  wife  with  support  can 
avoid  the  contract  under  plea  of  the  statute  of  frauds, 
and,  even  though  the  contract  had  been  within  the 
statute  of  frauds,  appellee  cannot  now  invoke  the  plea 
of  that  statute  for  the  reason  that  the  contract  has 
been  fully  and  completely  performed  by  the  other  party 
with  whom  it  was  made.  Knight  v.  Collings,  227  111. 
348. 

Upon  the  further  and  last  contention  made  by  ap- 
pellee, that  it  was  a  promise  made  to  secure  a  divorce 
between  Mrs.  Spalding  and  her  husband,  there  is  no 
evidence  in  this  record  upon  which  such  a  conten- 
tion can  be  sustained.  The  application  for  divorce 
was  pending,  cause  for  divorce  existed,  the  divorce  was 
finally  granted,  and  it  is  not  contrary  to  public  policy 
in  an  action  for  a  divorce  to  permit  the  parties  inter- 
ested therein  to  make  any  agreement  which  they  may 
see  fit  concerning  their  property  rights  or  for  the  sup- 
port of  the  wife ;  they  may  make  any  agreement  settling 
their  property  rights  or  waive  any  property  rights 
which  they  deem  advisable,  and  the  fact  that  the  wife 
may  have  been  influenced  by  a  third  party  to  make  an 
agreement  relating  alone  to  alimony  will  not  vitiate 
the  contract  made  by  the  third  party. 

The  finding  of  the  court  is  clearly  against  the  man- 
ifest weight  of  the  evidence  and  is  contrary  to  the  law. 
The  cause  was  heard  in  the  Circuit  Court  without  a 
jury,  the  jury  having  been  waived.  This  court  is  there- 
fore authorized  to  finally  determine  the  cause  and 
either  enter  a  final  judgment  in  this  court  or  remand 
the  cause  and  direct  what  judgment  shall  be  entered. 
The  judgment  is,  therefore,  reversed  and  the  cause  re- 
manded to  the  trial  court  with  directions  to  allow  this 
claim  and  enter  judgment  iagainst  the  estate  of  William 
R.  White  for  the  sum  of  $10,000,  together  with  interest 
thereon  from  the  death  of  the  testator. 

Reversed  and  remanded  with  directions. 
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Louis  Heilbrann  et  al.,  Appellants,  t.  J.  i.  Ellsworth 

et  al.,  Appellees. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  City  Court  of  Mattoon;  the  Hon.  Johit  McNtrrr, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term.  1912. 
Dismissed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  J.  J.  Ellsworth  and  Harry  McNair,  part- 
ners, doing  business  under  the  firm  name  of  Ellsworth 
and  McNair,  against  William  Fink  in  attachment. 
Louis  Heilbrunn  and  David  Kahn,  partners,  doing 
business  under  the  firm  name  of  Heilbrunn  and  Kahn, 
claiming  the  property  levied  upon,  filed  interpleading 
petitions  to  which  the  attachment  plaintiffs  filed  pleas. 
The  intervening  petitioners  demurred  to  the  pleas  and 
the  demurrer  was  overruled.  The  intervening  petition- 
ers electing  to  stand  by  their  demurrer,  judgment  was 
rendered  against  them  for  costs,  from  which  judgment 
they  appeal. 

Vausb  &  HtJGHEs,  for  appellants. 

Henlet  &  DoxTOLAs  and  Spencer  Ward,  for  appel- 
lees. 

Mr.  PREsroiNG  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  aicd  ebbob,  8  299* — when  judgment  for  costs  against 
interpleaders  in  attachment  not  a  final  judgment.  Judgment  en- 
tered on  demurrer  against  interpleaders  for  costs  in  an  attachment 
proceeding,  there  being  no  Judgment  finding  that  the  property  was 
the  property  of  attachment  defendant  or  that  the  interpleaders 
were  not  owners  of  or  entitled  to  the  property,  held  not  a  final 
Judgment,  from  which  an  appeal  may  be  taken,  and  appeal  was 
dismissed  with  permission  to  either  party  to  withdraw  the  record 
and  make  application  to  the  trial  court  for  a  final  Judgment. 

*flce  nilaoto  Notes  DIscst,  Vols.  XI  to  XV,  Muno  tople  mad  HBOtloB  naakor. 
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2.  Appeal  and  ebbor»  §  267* — jurisdiction  on  appeal  from  inter- 
locutory judgments.  On  appeal  from  an  interlocutory  Judgment, 
such  as  a  judgment  for  costs  alone,  the  reviewing  court  obtains  no 
Jurisdiction  by  reason  of  the  appeal,  and  the  question  that  no  final 
Judgment  was  rendered  is  Jurisdictional  with  the  court,  though  the 
parties  submitted  the  cause  as  though  a  final  Judgment  had  been 
rendered. 


Florence  Harsball  et  al.,  Appellees  t.  Modern  Amer- 
ican Fraternal  Order,  Appellant. 

1.  INSUBANCS,  S  763* — commencement  of  limitation  period  under 
inconte8tal)le  clause  when  new  "benefit  certificate  is  issued.  Where 
the  original  benefit  certificate  contains  a  clause  making  the  certl* 
flcate  incontestable  after  three  years,  and  a  new  certificate  is  issued 
the  same  as  the  original,  except  that  the  names  of  the  beneficiaries 
are  changed,  the  limitation  period  commences  from  the  date  of  the 
original  certificate  and  not  the  date  of  the  new  certificate. 

2.  Insurance,  §  717* — when  hy-laws  of  a  fraternal  insurance 
order  will  not  he  construed  retroactive.  A  by-law  passed  after  the 
issuing  of  a  benefit  certificate  will  not  be  held  retroactive  and  ap- 
plicable to  certificates  then  in  force  unless  such  intention  is  ex- 
pressly declared  or  must  necessarily  be  implied  from  its  language, 
and  such  is  the  rule  where  a  member  has  stipulated  to  be  bound 
by  subsequently  enacted  by-laws. 

3.  Contracts,  §  187* — when  court  will  adopt  construction  of  the 
parties.  Where  parties  to  a  contract  have  placed  a  construction 
upon  the  contract,  or  where  they  have  had  dealings  between 
themselves,  and  have  by  their  conduct  and  dealings  placed  a  con- 
struction thereon,  such  construction  will  be  adopted  by  the  court, 
unless  it  is  contrary  to  the  plain  terms  of  the  contract 

4.  Insurance,  §  717* — when  a  hy-law  enacted  after  the  issuance 
of  a  benefit  certificate  will  he  construed  prospective.  Where  a 
benefit  certificate  is  issued  at  the  time  of  the  existence  of  a 
by-law  making  the  certificate  incontestable  after  three  years,  ex- 
cept for  a  misrepresentation  as  to  age,  or  nonpayment  of  dues, 
and  later  a  by-law  was  adopted  which  repealed  the  former  by-law 
making  the  benefit  certificate  incontestable  and  provided  that  the 
certificate  shall  be  void  if  the  member  commits  suicide  at  any  time, 
MJd  that  the  insurer  by  issuing  a  new  certificate  to  the  member 
after  the  adoption  of  the  latter  by-law,  containing  the  same  incon- 
testable clause  as  in  the  former  certificate,  construed  the  latter 
by-law  as  prospective  only  and  not  retroactive. 


*8c«  nilnolfl  NoteA  DIsMt,  YoU.  XI  to  XV,  «iine  topic  and  tectloii  mimbon. 


Thikd  Distbict — October,  1913.  225 

Marshall  y.  Modern  American  Fraternal  Order,  184  111.  App.  224. 

Appeal  from  the  Circuit  Court  of  Greene  county;  the  Hon. 
James  A.  Cbeiohton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.    Affirmed.    Opinion  filed  October  16,  1913. 

David  L.  Wright,  for  appellant. 

M.  Meyerstbin,  Jb.  and  Eainet  &  Jones,  for  appel- 
lees. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

On  the  28th  day  of  July,  1900,  appellant,  a  Fraternal 
Insurance  Order  organized  under  the  laws  of  the  State 
of  Illinois,  issued  a  benefit  certificate  to  Jackson  Mar- 
shall for  the  principal  sum  of  one  thousand  dollars.  On 
May  3,  1910,  at  Marshall's  request,  a  new  certificate 
was  issued  and  the  beneficiary  changed  and  appellees 
became  beneficiaries  under  the  new  certificate. 

Appellees  *  declaration  avers  that  Marshall  became  a 
member  of  appellant  Order  on  the  28th  day  of  July, 
1900,  when  a  benefit  certificate  was  issued  making  the 
wife  of  Jackson  Marshall  beneficiary.  The  declaration 
further  avers  that  on  May  3,  1910,  almost  ten  years 
after  the  date  of  the  issuance  of  the  first  policy,  appel- 
lant Company,  at  the  request  of  Marshall,  issued  a 
new  certificate  in  which  at  his  request  appellee  became 
the  beneficiaries  and  were  beneficiaries  at  the  time  of 
his  death.  The  declaration  further  makes  all  neces- 
sary averments  as  to  compliance  with  all  rules  and  reg- 
ulations of  tlie  order,  together  with  the  death  of  Jack- 
son Marshall  on  May  24,  1911,  and  the  furnishing 
proofs  of  loss,  etc.  The  declaration  avers  further  that 
the  contract  of  insurance  between  Marshall  and  appel- 
lant was  entered  into  on  the  28th  day  of  July,  1900,  the 
date  of  the  original  certificate ;  that  the  new  certificate 
of  May  3,  1910  was  issued  for  the  sole  purpose  of 
changing  the  beneficiaries ;  that  the  new  certificate  was 
identical  with  the  original  except  as  to  beneficiaries; 
and  that  the  contract  of  insurance  must  be  considered 

Vol.  CLXXXIY  IS 
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and  held  to  have  been  made  at  the  date  of  the  original 
certificate,  notwithstanding  the  new  certificate  was 
afterwards  issued. 

Defendant  pleaded  the  general  issue  and  three  spe- 
cial pleas;  to  the  special  pleas  a  demurrer  was  sus- 
tained. The  question  of  the  ruling  of  the  court  in  sus- 
taining the  demurrer  to  these  pleas  is  not  before  this 
court,  for  the  reason  that  appellant  took  leave  to  file 
four  additional  pleas  which  contain  all  of  the  matters 
set  forth  in  the  pleas  to  which  the  demurrer  was  sus- 
tained. 

The  first  additional  plea  avers  that  plaintiflfs  ought 
not  to  have  and  maintain  their  action  for  the  reason 
that  the  beneficiary  certificate  declared  upon  consti- 
tutes only  a  part  of  the  contract  between  defendant 
and  Jackson  Marshall,  that  the  original  certificate  was 
issued  upon  the  written  application  of  Marshall,  and 
contains  the  clause  stating  it  was  issued. 

**Upon  condition  that  the  statements  made  by  said 
member  in  his  or  her  application  for  membership  and 
in  answer  to  the  interrogatories  of  the  local  medical 
examiner  are  true,  full  and  correct;  also  issued  sub- 
ject to  the  laws,  rules  and  regulations  of  the  Order 
now  in  force  or  that  may  thereafter  be  promulgated, 
and  all  are  made  part  of  the  contract." 

The  plea  then  avers  that  at  the  time  of  the  issuance 
of  the  original  certificate  in  plaintiffs^  declaration 
mentioned  the  following  by-law  was  in  force  and  ef- 
fect: 

**  Incontestable  Certificate  50.  The  benefit  certificate 
issued  by  this  Order  shall  be  incontestable  after  three 
years  except  for  misrepresentation  as  regards  age  and 
for  failure  to  pay  any  dues  and  assessments." 

Also  avers  that  if  the  insured  had  not  correctly  stated 
his  age,  then  the  beneficiary  should  be  paid  only  such 
amount  as  they  would  be  entitled  to  had  the  correct 
age  been  stated.  The  plea  then  avers  that  after  the 
date  of  the  original  certificate,  and  on  the  30th  day  of 
August,  1901,  being  less  than  three  years  from  the  date 
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of  the  original  certificate  and  prior  to  the  death  of  the 
said  Jackson  Marshall,  the  defendant  society  adopted, 
promulgated  and  put  in  force  the  following  by-law: 

**  Suicide.  Section  53.  If  any  person  holding  a  ben- 
eficiary certificate  comes  to  his  or  her  death  by  the  hand 
of  his  or  her  beneficiary  or  beneficiaries,  except  by  ac- 
cident, or  if  he  or  she  shall  come  to  his  or  her  death 
by  his  or  her  own  hand,  whether  sane  oi>  insane,  then 
the  beneficiary  certificate  of  such  member  shall  be  null 
and  void.  •  •  •  Section  92.  All  laws  or  parts  of 
laws  heretofore  enacted  or  amended,  except  as  herein 
specified,  are  hereby  repealed.'* 

The  plea  then  further  avers  that  on  the  24th  of  May, 
1911,  the  said  Jackson  Marshall  came  to  his  death  by 
his  own  hand. 

The  second  additional  plea  avers  that  the  same  was 
issued  upon  the  written  application  of  Jackson  Mar- 
shall, and  contained  the  same  clause  in  regard  to  the 
rules  and  s  regulations  then  in  force  or  which  might 
thereafter  be  promulgated.  The  plea  further  avers 
that  by  section  43  of  the  Eevised  Laws  it  is  provided  as 
follows : 

^*A  member  in  good  standing  may  surrender  his  or 
her  beneficiary  certificate  and  have  a  new  one  issued 
subject  to  the  laws  of  the  Order,  such  changes  to  be 
made  upon  petition,  accompanied  by  fifty  cents  cer- 
tificate fee,  signed  by  the  member,  attested  by  the 
Secretary  •  •  •  and  the  issuing  of  such  new  cer- 
tificate shall  cancel  and  render  null  and  void  such  pre- 
vious certificate  to  such  member.'' 
The  plea  further  avers  that  on  the  29th  of  April,  1910, 
the  said  Jackson  Marshall  desired  to  surrender  his 
original  certificate  and  have  a  new  one  issued  to  him, 
subject  to  the  laws  of  the  Order  as  provided  in  said 
section  43,  that  he  surrendered  his  certificate  and  that 
on  May  3,  1910,  the  new  certificate  set  forth  in  plain- 
tiffs' declaration  was  issued,  that  thereupon  from  that 
time  the  original  certificate  was  null  and  void  and  the 
certificate  of  date  May  3,  1910,  was  the  only  contract 
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of  insurance  existing  between  Marshall  and  the  defend- 
ant Order.  The  plea  further  avers  that  it  is  expressly 
provided  that  if  a  member  while  in  good  standing  in 
three  full  years  from  the  date  of  said  certificate,  to 
wit :  from  the  3d  day  of  May,  1910,  should  die  by  his 
or  her  own  hand,  whether  sane  or  insane,  then  said 
certificate  should  be  null  and  void  and  no  recovery 
should  be  had  upon  the  same.  And  further  avers  that 
on  the  24th  of  May,  1911,  the  said  Marshall  died  by  his 
own  hand. 

The  third  additional  plea  avers  the  issuance  of  the 
original  certificate  on  the  28th  of  July,  1900,  and  that 
for  the  purpose  of  changing  beneficiaries  Jackson 
Marshall  surrendered  that  certificate  and  a  new  cer- 
tificate was.  issued  to  him  of  date  May  3,  1910,  as  al- 
leged in  the  declaration,  and  that  thereupon  the  orig- 
inal certificate  became  null  and  void,  and  that  new 
certificate  was  the  only  contract  of  insurance  be- 
tween Marshall  and  the  defendant  Order,  the  repeal  of 
the  by-law  making  the  certificate  incontestable  and 
the  adoption  of  the  by-law  forfeiting  the  certificate  if 
the  insured  committed  suicide  as  alleged  in  the  first  ad- 
ditional plea,  then  avers  the  death  of  Marshall  by  his 
own  hand. 

The  fourth  additional  plea  avers  the  same  facts  as 
set  forth  in  the  others,  in  a  condensed  form. 

Plaintiff  demurred  to  each  of  the  first,  second,  third 
and  fourth  additional  pleas,  and  the  demurrer  was  sus- 
tained by  the  court.  Defendant  elected  to  stand  by 
these  pleas,  withdrew  the  plea  of  general  issue,  and  the 
court  thereupon  rendered  judgment  on  the  demurrer 
and  against  the  defendant  for  one  thousand  dollars, 
the  amount  of  the  certificate;,  from  which  judgment 
it  appeals,  and  assigns  as  error  the  judgment  of  the 
trial  court  in  sustaining  the  demurrer  to  these  pleas. 

The  declaration  and  pleas  both  set  forth  the  issuing 
of  the  original  certificate,  its  surrender  and  the  issuing 
of  the  new  certificate  on  May  3,  1910,  for  the  pur- 
pose of  changing  beneficiaries. 
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Opinion  was  filed  in  this  cause  March  18, 1913,  and  a 
rehearing  allowed.  Upon  careful  consideration  of  the 
petition  for  rehearing  and  reconsideration  of  the  argu- 
ments presented,  we  have  arrived  at  a  different  con- 
clusion than  that  expressed  in  our  former  opinion. 

It  is  conceded  by  appellant  that  at  the  time  of  the 
issuing  of  the  original  certificate  a  by-law  was  in  force 
which  provided  that  the  certificate  should  be  incontest- 
able after  three  years  from  its  date  except  for  a  mis- 
representation as  to  age  or  the  failure  to  pay  dues. 
By  its  pleas  appellant  insists  that  the  adoption  of  the 
by-law  of  August  30, 1901,  which  is  as  follows : 

"If  any  person  holding  a  beneficiary  certificate 
comes  to  his  or  her  death  by  the  hand  of  his  or  her  ben- 
eficiary or  beneficiaries  except  by  accident,  or  if  he  or 
she  shall  come  to  his  or  her  death  by  his  or  her 
own  hand,  whether  sane  or  insane,  then  the  beneficiary 
certificate  of  such  member  shall  be  null  and  void.'* 
abrogated  the  by-law  in  force  at  the  date  of  the  original 
certificate  and  that  the  new  by-law  must  control,  that 
this  by-law  fixes  no  time  within  which  the  provision 
against  committing  suicide  is  prohibited. 

Appellant  contends  that  it  is  not  liable  under  the 
policy  for  the  reason  that  the  by-law  which  provided 
that  the  policy  of  insurance  should  be  incontestable 
after  the  expiration  of  three  years  from  its  date  was 
repealed  August  30,  1901,  and  that  a  new  by-law  then 
passed  which  did  not  contain  the  limitation  period  or 
the  incontestable  clause,  and  that  under  and  by  virtue 
of  the  new  by-law  the  policy  became  void  and  no  re- 
covery could  be  had  thereunder  if  the  insured  commit- 
ted suicide  at  any  time ;  also  that  by  reason  of  the  fact 
that  the  old  policy  issued  to  the  insured  on  July  28, 
1900,  was  surrendered  at  the  time  that  the  new  cer- 
tificate was  issued  May  3, 1910,  that  the  time  for  com- 
puting the  limitation  period,  if  such  limitation  period 
is  held  to  be  operative,  should  commence  from  the  date 
of  the  last  certificate,  May  3, 1910. 
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It  is  contended  on  the  other  hand  by  appellees  that 
the  by-law  contained  the  incontestable  clause  having 
been  in  force  at  the  date  of  the  original  certificate,  and 
appellant  having  issued  its  certificate  containing  this 
incontestable  clause,  that  the  certificate  with  the  incon- 
testable clause  then  became  such  a  contract  that  the 
insured  acquired  a  vested  interest  thereunder  and  that 
any  by-law  passed  by  the  Order  abrogating  the  con- 
ditions of  this  contract  should  not  be  applied  thereto, 
and  that  the  by-law  passed  on  August  30,  1901,  should 
not  be  given  a  retroactive  effect,  but  should  be  held 
to  apply  only  to  policies  issued  after  that  date.  Appel- 
lees also  insist  that  the  limitation  period  in  the  new 
certificate  should  begin  to  run  from  the  date  of  the 
original  policy,  that  being  the  time  when  the  deceased 
became  a  member  of  the  Order,  and  having  remained 
a  member  of  the  Order  for  nearly  ten  years,  the  issuing 
of  the  new  certificate  did  not  create  the  beginning  of  a 
new  time  from  which  to  count  the  limitation  period. 

Notwithstanding  the  contention  of  appellant  that  its 
by-law  in  force  when  the  original  certificate  was  issued 
was  repealed,  it  issued  to  the  insured  on  May  3,  1910, 
almost  nine  years  after  the  promulgation  of  this  new 
by-law,  its  new  certificate  with  the  following  clauses 
therein : 

**In  the  event  that  said  member  while  in  good  stand- 
ing, shall  come  to  his  or  her  death  by  the  hands  of  a 
beneficiary,  except  by  accident,  or  if  in  three  full  years 
from  the  date  hereof  said  member  shall  die  by  his  or 
her  own  hand,  whether  sane  or  insane,  then  this  certifi- 
cate shall  be  null  and  void  and  no  recovery  shall  be 
had  on  the  same. 

It  is  hereby  agreed  and  understood  that  this  certifi- 
cate shall  be  incontestable  after  remaining  in  force 
three  full  years  after  the  date  thereof.*' 

These  clauses  are  in  direct  conflict  with  the  by-law 
which  it  is  insisted  by  appellant  shall  control,  and  it 
is  a  familiar  rule  of  law  that  where  a  contract  is  writ- 
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ten  by  one  party  and  its  terms  conflict,  the  construction 
most  favorable  to  the  other  party  will  be  adopted. 

Two  questions  are  thus  presented  by  this  record, 
one,  whether  the  limitation  period  of  three  years  under 
which  the  policy  might  be  contested  by  reason  of  the 
suicide  of  the  insured  commences  at  the  date  of  the 
original  policy  or  at  the  date  of  the  new  certificate; 
the  other,  whether  the  by-law  passed  by  the  appellant 
order  on  the  30th  day  of  August,  1901,  repealing  the 
old  by-law  providing  for  the  incontestable  clause,  and 
providing  that  the  policy  should  be  void  if  the  insured 
committed  suicide  at  any  time,  whether  sane  or  insane, 
shall  be  held  to  apply  to  this  policy.  As  to  the  limita- 
tion period,  the  issuing  of  the  new  certificate  did  not 
make  any  new  contract  with  the  insured  except  as  to 
who  should  be  beneficiaries  thereunder,  and  the  time  of 
the  computation  of  the  three-year  limitation  period,  if 
applicable,  must  be  held  to  be  the  date  of  the  original 
certificate. 

The  authorities  of  this  State  hold  that  a  by-law 
passed  after  the  issuing  of  a  benefit  certificate  will  not 
be  held  to  be  retroaxjtive  and  applicable  to  certificates 
then  in  force,  unless  the  intention  that  it  shall  be  so 
operative  is  expressly  declared  or  must  necessarily  be 
implied  from  its  language,  and  this  rule  is  adopted  even 
where  a  member  has  stipulated  that  he  will  be  bound 
by  the  laws  of  the  Order  that  may  thereafter  be  enacted. 
Benton  v.  Brotherhood  of  Railroad  Brakemen,  146 
HI.  575;  Voigt  v.  Kersten,  164  111.  314;  Covenant  Mut. 
Life  Ass'n.  v.  Kentner,  188  111.  431;  Nowak  v.  Murray, 
127  111.  App.  132. 

Without  determining  the  question  as  to  whether  the 
insured  obtained  a  vested  interest  in  this  policy  and 
by  reason  of  which  appellant  could  not  pass  a  by-law 
applicable  to  his  certificate,  the  rule  of  law  is  well  set- 
tled that  where  parties  have  entered  into  a  contract 
and  have  placed  a  construction  upon  that  contract,  or 
where  parties  have  had  dealings  between  themselves, 
and  have,  by  their  conduct  and  dealings  placed  a  con- 
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struction  thereon,  then  the  courts  will  follow  that 
construction;  and  that  construction  will  be  adopted 
by  the  court  unless  it  is  contrary  to  the  plain  terms  of 
the  contract  Appellant  had  in  force  the  by-law  which 
provided  that  the  certificate  should  be  incontestable 
after  the  expiration  of  three  years,  except  for  the  rea- 
sons stated,  on  July  28,  1900,  issued  its  certificate 
containing  this  incontestable  clause  and  on  August 
30,  1901,  adopted  a  by-law  repealing  the  by-law  pro- 
viding the  certificate  should  be  incontestable,  but  not- 
withstanding the  adoption  of  the  by-law  on  August 
30,  1901,  almost  nine  years  after  adopting  the  by-law 
repealing  the  former  by-law  providing  for  the  in- 
contestable clause,  issued  its  new  certificate  to  Mar- 
shall containing  the  same  incontestable  clause  of  the 
original  certificate.  If  it  was  the  intention  of  the  ap- 
pellant Order  that  the  repealing  of  the  incontestable 
by-law  was  to  be  applicable  to  all  policies  issued  prior 
thereto,  then  why  did  appellant  issue  its  new  certifi- 
cate, upon  the  surrender  of  the  old  one,  containing  the 
same  incontestable  provisions? 

By  issuing  its  new  certificate  containing  the  same  in- 
contestable clause,  appellant  Order  has  construed  its 
by-law  to  .be  only  prospective,  and  not  retroactive, 
and  in  so  doing  has  held  that  it  does  not  apply  to  the 
certificate  issued  to  Marshall  in  force  at  the  time  of 
the  adoption  of  the  new  by-law;  and  having  adopted 
that  construction,  the  court  will  follow  it.  Hall  v.  First 
Nat.  Bank,  133  HI.  234 ;  Street  v.  Chicago  Wharfing  d 
Storage  Co.,  157  HI.  605 ;  Ingraham  v.  Mariner,  194  IlL 
269. 

For  the  reasons  hereinbefore  stated,  the  pleas  filed 
by  appellant  present  no  defense  to  the  declaration, 
and  the  trial  court  properly  sustained  the  demurrer, 
and  the  judgment  is  affirmed. 

'Affirmed. 
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The  People  of  tbe  State  of  Illinois  for  use  of  Lueells 
Crnthis,  Appellee,  t.  John  B.  Beyelli  and  Western 
Brewing  Company,  Appellants. 

1.  Bonds,  §  34* — when  plea  of  nil  dehet  not  proper.  Nil  del>et 
is  not  a  good  plea  in  an  action  of  debt  on  a  penal  bond  which  re- 
cites on  its  face  an  acknowledgment  of  the  debt,  and  a  demurrer  to 
such  plea  is  properly  sustained. 

2.  CoBPOBATiONB,  S  506* — nature  of  plea  of  ultra  vires.  The  plea 
of  ultra  vires  is  a  denial  of  the  power  and  authority  of  the  pleader 
to  do  and  perform  acts  with  which  it  Is  sought  to  be  charged. 

3.  INTOZIOATINO  UQUOBS,  S  57* — When  plea  of  '  ultra  vires  l>p 
surety  in  action  on  dramshop  keeper's  tond  demurrable.  In  an 
action  on  a  bond  given  by  a  dramshop  keeper  under  R.  S.  c.  43, 
§  5,  J.  ft  A.  Y  4604,  a  plea  of  ultra  vires  by  one  of  the  sureties,  a 
brewing  corporation,  engaged  in  manufacturing  and  selling  beer, 
denying  it  had  authority  under  its  charter  to  become  surety  on  the 
bond,  held  demurrable,  the  plea  not  showing  that  it  did  not  have 
general  authority  to  perform  all  acts  in  providing  for  the  sale  of 
its  producta 

4.  iNToxicATiNo  XJQUOBS,  %  67* — When  plea  ty  surety  in  action  on 
dramshop  keeper's  l)ond  demurrable.  In  an  action  on  a  bond  given 
by  a  dramshop  keeper  to  procure  a  license,  there  having  been  a 
Judgment  previously  recovered  against  the  dramshop  keeper  for 
the  wrongful  sale  of  liquor  to  plaintifTs  husband,  a  demurrer  to 
a  plea  denying  the  sale  of  liquor  to  plaintiff's  husband,  and  denying 
that  plaintiff  was  injured  In  her  means  of  support  thereby,  held 
properly  sustained. 

5.  Intoxicating  liquobs,  S  57* — conclusiveness  of  prior  judgment 
against  dramshop  keeper  in  action  on  dramshop  keeper's  "bond.  In 
an  action  on  a  bond  given  by  a  dramshop  keeper  to  procure  his 
license,  a  Judgment  recovered  against  the  dramshop  keeper  for  dam- 
ages resulting  to  plaintiff  from  the  wrongful  sale  of  liquor  to  plain- 
tiffs husband  is  conclusive  that  the  sales  were  made,  that  they 
were  wrongful  and  that  plaintiff  was  damaged  by  reason  thereof. 

6.  Intoxicating  liquobs,  S  57* — when  evidence  offered  in  action 
on  bond  insufficient  to  sJiow  vindictive  damages  were  recovered  in 
prior  action  against  dramshop  keeper.  In  an  action  on  a  dramshop 
keeper's  bond,  where  a  Judgment  had  been  previously  recovered 
against  the  dramshop  keeper  for  wrongfully  selling  liquors  to  plain- 
tiff's husband,  and  such  Judgment  remained  unpaid,  action  of  court 
in  sustaining  objection  to  the  introduction  in  evidence  of  the 
stenographer's  report  of  the  evidence  In  the  former  suit,  to  prove 
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that  a  verdict  was  rendered  In  that  case  for  vindictive  as  well  as 
actual  damages,  held  not  error,  such  evidence  being  Insufficient  to 
prove  that  vindictive  damages  were  Included  In  the  verdict,  and 
the  amount  of  the  verdict  not  Justifying  such  contention. 

7.  Intoxicating  liquors,  |  51*—tchcn  charter  of  surety  inadmis- 
Bible  in  suit  on  dramshop  keeper's  'bond.  In  an  action  on  a  dram- 
shop keeper's  bond,  an  objection  to  introduction  in  evidence  of  the 
charter  of  a  brewing  corporation,  one  of  the  sureties,  to  show  it  had 
no  authority  to  execute  the  bond,  held  properly  sustained. 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the  Hon. 
Albert  M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1912.  AiBrmed.  Opinion  filed  October  16,  1913.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

D.  E.  KiNDEB  and  Sohabfbb  &  Krugbb,  for  appel- 
lants. 

F.  M.  GuiNN,  Miller,  McDavid  &  Milleb  and 
Habby  L.  Ballard,  for  appellee. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

Appellee  sues  John  B.  Revelli  for  the  wrongful  sale 
of  intoxicating  liquor  to  her  husband,  thereby  causing 
his  death.  Appellant,  the  Western  Brewing  Com- 
pany, and  0.  L.  Kinzer  were  sureties  on  the  bond 
given  by  John  B.  Revelli,  required  to  be  given  by  the 
keeper  of  a  dramshop  under  section  5,  chapter  43  of 
the  Revised  Statutes  (J.  &  A.  TJ  4604),  and  for  its 
wrongful  sale  to  the  husband  of  appellee,  a  judgment 
of  three  thousand  dollars  was  recovered  against  him. 
That  judgment  not  having  been  paid,  appellee  brought 
suit  on  the  bond  against  John  B.  Revelli,  the  Western 
Brewing  Company  and  0.  L.  Kinzer  as  sureties.  Ap- 
pellant Western  Brewing  Company  filed  pleas  of  nil 
debet  and  ultra  vires.  Demurrers  were  sustained  to 
both  of  these  pleas.  Appellants  then  filed  pleas  deny- 
ing the  sale  of  intoxicating  liquor  by  John  B.  Revelli 
to  the  deceased,  and  denying  that  appellee  was  injured 
in  her  means  of  support  by  reason  of  the  death  of  her 
husband.    A  demurrer  was  sustained  to  this  plea  and 
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appellant  Western  Brewing  Company  and  Kinzer  then 
filed  a  plea  setting  up  that  they  were  not  parties  to 
the  suit  in  which  the  judgment  was  rendered,  had  had 
no  opportunity  to  defend,  also  that  on  that  trial  evi- 
dence was  introduced  and  instructions  given  to  the 
jury  on  the  question  of  vindictive  damages,  and  that 
vindictive  damages  were  allowed  to  appellee  against 
said  John  B.  Eevelli.  A  demurrer  to  this  plea  was 
overruled,  replication  filed  and  issue  joined. 

Appellee  offered  in  evidence  the  record  of  the  judg- 
ment against  John  B.  Eevelli,  together  with  the  bond, 
on  which  bond  appellants  Western  Brewing  Company 
and  Kinzer  were  sureties,  and  rested.  Whereupon 
appellant  moved  to  direct  a  verdict,  the  motion  was 
overruled.  Appellants  then  introduced  in  evidence 
the  instruction  given  in  the  action  brought  by  appellee 
against  John  B.  Eevelli,  relating  to  vindictive  damages 
in  that  case.  Appellants  then  offered  to  show  by  the 
stenographer  who  reported  the  evidence  in  that  case 
the  evidence  given  upon  that  trial  concerning  notice 
to  John  B.  Eevelli  requesting  him  not  to  sell  intoxi- 
cating liquor  to  the  husband  of  appellee ;  objection  to 
this  evidence  was  sustained.  Appellant  Western 
Brewing  Company  then  offered  in  evidence  its  charter 
as  a  corporation,  for  the  purpose  of  showing  that  it 
did  not  have  the  power  to  become  surety  upon  the  bond. 
Objection  was  also  sustained  to  this  offer  of  evidence. 
This  being  all  the  evidence  on  behalf  of  appellant, 
they  then  renewed  their  motion  to  direct  a  verdict  for 
the  defendants  and  each  of  them.  This  motion  was 
overruled.  Whereupon  the  court,  on  motion  of  ap- 
pellee, directed  a  verdict  against  appellants  for  the 
amount  of  the  former  judgment,  three  thousand  dol- 
lars. 

It  is  contended  by  appellants  that  the  court  erred 
in  refusing  to  direct  a  verdict  for  the  appellants  and 
each  of  them,  that  it  erred  in  sustaining  objections  to 
each  offer  of  evidence  made  by  them,  and  erred  in 
directing  a  verdict  for  plaintiff. 
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Revelli  was  engaged  in  the  sale  of  intoxicating  liq- 
uors. In  order  to  obtain  his  license  to  sell  intoxicating 
liquors  it  was  necessary  that  he  furnish  and  provide 
a  bond  running  to  the  People  of  the  State  of  Illinois 
and  conditioned  as  required  by  the  Dramshop  Act. 
For  the  purpose  of  assisting  him  in  securing  hi^- 
license,  appellant  Western  Brewing  Company  signed 
this  bond.  The  Brewing  Company  was  incorporated 
to  manufacture  and  sell  beer;  in  order  to  continue  in 
business  it  was  necessary  to  dispose  of  its  product,  and 
it  was  empowered  under  the  law  to  do  all  lawful  acts 
in  the  furtherance  of  its  business.  In  order  to  assist 
the  appellant  Revelli  to  conduct  a  dramshop  and  make 
sales  of  beer,  which  was  a  product  manufactured  by 
it,  the  Western  Brewing  Company  executed  this  bond. 
It  is  but  a  legitimate  inference  that  in  creating  an 
agency  for  the  sale  of  a  product  produced  by  it  to  that 
extent  it  was  benefited  in  its  business.  And  it  should 
not  be  permitted  after  having  been  instrumental  in 
securing  the  license  for  the  dramshop  keeper,  by  whom 
the  wrong  was  committed  and  the  damage  done,  to 
deny  its  authority  to  execute  the  bond  by  means  of 
which  it  was  instrumental  in  securing  the  license  for 
Revelli,  for  without  the  license  having  been  issued 
upon  the  furnishing  of  this  bond,  as  required  by  law, 
no  injury  would  have  occurred  to  appellee  through 
this  channel. 

Upon  the  contention  that  the  court  erred  in  sus- 
taining demurrers  to  the  plea  of  nil  debet,  it  has  been 
a  universal  rule  of  practice  in  this  State  that  nil  debet 
is  not  a  good  plea  in  an  action  of  debt,  the  bond  recit- 
ing on  its  face  an  acknowledgment  of  the  debt,  and 
this  being  an  action  brought  upon  a  penal  bond  exe- 
cuted by  appellants,  it  follows  that  the  demurrer  to 
the  plea  of  nil  debet  was  properly  sustained. 

The  appellant  Brewing  Company  insists  that  under 
its  charter  it  had  no  authority  to  become  surety  upon 
the  bond  of  a  dramshop  keeper,  and  that  its  plea  of 
ultra  vires  was  a  good  pica.    The  plea  of  ultra  vires 
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is  the  denial  of  the  power  and  authority  of  the  pleader 
to  do  and  perform  acts  with  which  it  is  sought  to  be 
charged.  And  in  this  instance  the  pleas  set  forth  that 
the  Western  Brewing  Company  was  organized  and 
incorporated  under  the  laws  of  Illinois  for  the  manu- 
facture and  brewing  of  beer,  malt  extract  and  other 
malt,  vinous  and  spirituous  liquors  and  the  sale  of  the 
same,  and  denying  that  it  was  incorporated  as  a  surety 
company,  and  that  by  reason  of  it  not  having  specific 
authority  under  its  charter  powers  to  become  such 
surety  that  the  obligation  executed  by  it  is  null  and 
void.  This  plea  does  not  aver  or  show  in  what  man- 
ner or  by  what  means  the  sale  of  its  product  might  be 
consummated,  and  from  all  that  appears  in  this  plea 
it  had  general  authority  to  do  and  perform  all  acts 
which  would  tend  to  provide  for  and  be  instrumental 
in  the  sale  of  its  products.  While  we  do  not  wish 
to  be  understood  as  holding  that  this  corporation  had 
the  power  to  do  a  general  surety  or  security  business 
and  become  surety  under  any  and  all  conditions,  we 
do  hold  that  the  plea  filed  by  the  Western  Brewing 
Company  in  this  action  does  not  show  and  is  insuffi- 
cient for  the  purpose  of  presenting  the  question  as 
to  whether  its  act  was  ultra  vires,  all  the  material 
facts  averred  in  the  plea  might  be  true  and  still  the 
act  of  becoming  surety  on  this  bond  not  be  ultra  vires. 
The  demurrer  to  this  plea  was  properly  sustained. 
Blue  Island  Brewing  Co.  v.  Fraatz,  123  111.  App.  26; 
Chicago  d  M.  Tel.  Co.  v.  Type  Tel.  Co.  137  111.  App. 
131. 

The  next  plea  filed  by  appellant  denies  the  sale  of 
intoxicating  liquor  by  John  B.  Eevelli  to  the  deceased 
and  denies  the  appellee  was  injured  as  a  result  thereof 
in  her  means  of  support.  Appellee  having  prosecuted 
the  cause  of  action  against  the  dramshop  keeper  who 
committed  the  wrong  and  for  whom  the  Western  Brew- 
ing Company  and  Kinzer  became  sureties,  the  judg- 
ment recovered  by  appellee  in  that  action  against  the 
dramshop  keeper  is  conclusive  that  the  sales  were 
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made,  and  that  they  were  wrongful,  and  that  appellee 
has  been  damaged  by  reason  thereof  as  against  the 
sureties  of  the  dramshop  keeper ;  and  it  follows  there- 
fore that  the  plea  presented  no  defense,  and  the  de- 
murrer was  properly  sustained  thereto. 

The  Western  Brewing  Company  and  Kinzer  then 
filed  an  additional  plea  setting  up  that  they  were  not 
parties  to  the  suit  in  which  the  judgment  was  rendered 
and  had  had  no  opportunity  to  defend;  that  on  that 
trial  evidence  was  introduced  and  instructions  given 
on  the  question  of  vindictive  damages,  and  that  vin- 
dictive damages  cannot  be  recovered  in  an  action  upon 
this  bond.  It  is  under  this  plea  that  appellants  of- 
fered evidence  to  which  objections  were  sustained. 

Appellant  insists  that  it  was  error  for  the  court  to 
sustain  the  objection  to  the  evidence  of  the  steno- 
grapher by  whom  appellant  offered  to  prove  from  his 
notes  evidence  of  notice  to  Eevelli  not  to  sell  liquor 
to  appellee's  husband.  The  only  object  of  the  tender 
of  this  evidence  was  for  the  purpose  of  proving  that 
in  the  verdict  rendered  by  the  jury  in  the  action 
against  Eevelli  the  jury  awarded  vindictive  as  well  as 
actual  damages.  The  admission  of  this  evidence  could 
not  have  in  any  way  determined  or  enlightened  the 
jury  trying  this  cause  upon  the  question  as  to  whether 
or  not  vindictive  damages  were  included  in  their  ver- 
dict. The  cause  of  action  in  that  case  was  the  death 
of  appellee's  husband,  the  amount  of  the  judgment 
was  three  thousand  dollars.  The  action  was  brought 
for  the  loss,  damage  and  injury  to  the  support  of  ap- 
pellee ;  by  the  death  of  her  husband  she  was  deprived 
of  the  support  to  which  she  was  entitled.  The  amount 
of  the  verdict  recovered  precludes  any  contention  that 
vindictive  damages  were  included  therein.  The  courts 
of  this  State  have  sanctioned  judgments  in  greater 
amounts  than  this  upon  the  mere  presumption  of  loss 
of  support.  The  court  did  not  err  in  sustaining  the 
'^^iection  to  this  evidence. 
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Appellant  Western  Brewing  Company  then  offered 
in  evidence  its  charter  and  this  offer  was  made  solely 
for  the  purpose  of  showing  that  the  Brewing  Company 
had  no  power  under  its  charter  to  execute  the  bond. 
From  what  has  heretofore  been  said  in  this  regard, 
the  court  properly  held  that  the  Brewing  Company 
was  estopped  to  deny  its  authority  to  execute  this  bond 
and  properly  sustained  the  objection  to  this  evidence. 

This  being  all  of  the  evidence  offered  on  behalf  of 
appellants,  the  court  again  properly  overruled  its  mo- 
tion to  direct  a  verdict  and  the  court  having  sustained 
demurrers  to  all  of  the  pleas  filed  by  the  defendants 
except  the  one  concerning  vindictive  damages,  and 
the  only  evidence  admitted  in  support  of  this  plea 
being  the  instruction  given  by  the  court  upon  the  for- 
mer trial,  there  was  no  evidence  to  sustain  the  plea. 
The  court  properly  instructed  the  jury  to  find  the  ver- 
dict for  appellee. 

Finding  no  error  in  this  record,  the  judgment  of  the 
trial  court  is  affirmed. 

Affirmed. 


Ezeklal  Edwards,  Appellant,  t.  Elijah  Etter^  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  .the  County  Court  of  Morgan  county;  the  Hon. 
Edwabd  p.  Bbockrouse,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1912.    Reversed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  Elijah  Etter  against  Ezekial  Edwards  to 
recover  a  commission  alleged  to  be  due  the  plaintiff 
for  services  rendered  in  procuring  a  purchaser  for  de- 
fendant's farm.    From  a  judgment  in  favor  of  plain- 
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tiff  for  two  hundred  and  seventy  dollars,  defendant 
appeals. 

Edwabd  C.  Knotts  and  Walkeb  &  Woods,  for  appel- 
lant. 

William  N.  HAtBOBOVE,  for  appellee;  Bobebt  Til- 
ton,  of  counsel. 

Mb.  Pbesiding  Justiob  Philbbiok  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Decision. 

L  Bbokkbs,  I  87* — when  hroker  not  the  procuring  cause  in  se- 
curing a  fmrchaaer  for  a  farm.  In  an  action  to  recover  a  commission 
for  procuring  a  purchaser  for  defendant's  farm,  the  declaration 
alleging  that  the  farm  was  listed  with  plaintiff  to  sell  at  one  hun- 
dred and  twenty  dollars  per  acre,  a  verdict  for  plaintiff  held  to  be 
manifestly  contrary  to  the  evidence,  the  evidence  showing  that  the 
farm  was  sold  for  one  hundred  and  five  dollars  per  acre  by  the 
defendant  and  there  being  no  evidence  that  plaintiff  ever  informed 
defendant  that  the  person  making  the  purchase  was  a  prospective 
buyer,  or  that  the  farm  was  sold  by  defendant  at  a  less  price  than 
one  hundred  and  twenty  dollars  per  acre  with  any  Intention  to  de- 
prive plaintiff  of  a  commission. 

2.  BsoKEBS,  fi  36* — sufficiency  of  performance  hy  troker  to  entitle 
him  to  a  commission.  To  entitle  a  broker  to  a  commission  he  must 
be  the  efficient  cause  in  either  effecting  a  sale,  or  in  finding  a  buyer 
who  is  ready,  willing  and  able  to  buy  at  the  stipulated  price,  or  to 
whom  the  owner  afterwards  sells. 


E.  F.  Bowles,  Executor,  Appellant,  y.  Ida  Seymour  et 

aL,  Appellees. 

1.     Pledges,  I  24* — rights  of  pledgor  in  equity.     Though  ordi- 
narily when  property  is  pledged  as  collateral  security  for  a  debt» 
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the  pledgor  has  no  interest  in  the  property  until  after  the  payment 
of  the  Indebtedness,  and  in  an  action  to  recover  it  before  the  debt 
is  paid  it  is  necessary  to  either  aver  a  tender  or  an  offer  to  pay, 
a  court  of  chancery  is  not  required  to  arbitrarily  so  hold  but  in  the 
exercise  of  its  equitable  powers  may  determine  what  the  rights  of 
the  parties  are  and  protect  them  in  its  decree. 

2.  Cbeditobs*  suit,  §  ?♦ — when  fraudulent  conveyances  may  6e  set 
aside  to  enforce  collection  of  a  judgment  held  as  collateral  security. 
On  creditors'  bill  to  set  aside  certain  conveyances  as  fraudulent  for 
the  purpose  of  enforcing  the  collection  of  a  Judgment  held  by  one  of 
the  defendants  as  collateral  security  for  certain  notes,  a  decree  set- 
ting aside  the  conveyances  and  allowing  the  complainant  the  amount 
due  on  the  Judgment  less  the  amount  due  on  the  part  of  the  notes, 
held  erroneous  in  so  far  as  it  failed  to  allow  an  offset  against  the 
Judgment  of  the  amount  of  all  the  notes. 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the  Hon. 
James  C.  McBride,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed  in  part,  reversed  in  part  and  remanded 
with  directions.  Opinion  filed  October  16,  1913.  Rehearing  denied 
December  3,  1913. 

J.  H.  Atterbury  and  Paul  McWilliams,  for  appel- 
lant 

Lane  &  Cooper  and  Hell  &  Bullington,  for  appel- 
lees. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

On  January  20,  1896,  in  her  lifetime,  Susan  Bowles 
recovered  a  judgment  against  Ida  Seymour,  one  of 
the  appellants,  for  $1,179.37.  Susan  Bowles  in  her- 
lifetime,  on  August  1,  1896,  became  indebted  to  one 
Eebecca  Gulp  in  the  sum  of  $2,000,  for  which  she  gave 
her  two  notes  drawing  seven  per  cent,  interest,  and 
Susan  Bowles  at  that  time  claiming  to  have  an  interest 
in  the  fee  to  real  estate  sought  now  to  be  reached  by 
the  creditors'  bill  filed  in  this  cause  made  and  exe- 
cuted a  mortgage  on  this  real  estate  to  Eebecca  Gulp 
to  secure  the  payment  of  these  two  notes  for  $1,000 
each.    These  two  notes  were  assigned  to  B.  F.  Gulp 

•S«e  nilnols  Notes  DUest,  Vols.  XI  to  XV,  same  tople  And  lectlon  number. 
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by  Rebecca  Gulp  on  the  day  they  bear  date.  Some 
question  having  been  made  as  to  the  title  which  Susan 
Bowles  had  in  the  real  estate  in  question,  she,  for  the 
purpose  of  better  securing  the  payment  of  the  $2,000 
to  B.  F.  Gulp,  assignee  of  the  notes,  assigned  to  him 
as  additional  security  therefor  the  judgment  recov- 
ered January  20,  1896,  against  Ida  Seymour  for 
$1,179.37.  The  Supreme  Court  determined  that  Susan 
Bowles  held  but  a  life  estate  in  the  real  estate  which 
she  had  mortgaged  to  Rebecca  Gulp.  [172  111.  521.] 
On  February  9, 1900,  Susan  Bowles  made  and  executed 
to  B.  F.  Gulp  another  note  for  $150,  drawing  seven  per 
cent,  interest,  and  on  February  24,  1902,  executed  to 
him  another  note  for  $50,  drawing  interest  at  seven 
per  cent. 

Ida  Seymour,  against  whom  Susan  Bowles  recov- 
ered the  judgment,  at  the  time  of  the  recovery  of  the 
judgment  had  an  interest  in  the  fee  to  the  lands  in 
question  and  on  February  11,  1903,  more  than  seven 
years  after  the  recovery  of  the  judgment  of  Susan 
Bowles,  and  after  the  lien  of  the  judgment  had  ex- 
pired, with  her  husband,  James  R.  Seymour,  conveyed 
her  interest  in  these  lands  by  quitclaim  deed  to  "Wil- 
liam L.  Seymour,  a  brother  of  her  husband,  for  the 
recited  consideration  of  one  dollar.  On  February  25th 
following,  William  L.  Seymour  quitclaimed  the  same 
lands  to  James  R.  Seymour,  the  husband  of  Ida  Sey- 
mour, with  a  stated  consideration  of  one  dollar ;  these 
deeds  were  executed  for  the  purpose  of  transferring 
the  title  of  Ida  Seymour  to  her  husband.  On  April 
6, 1903,  the  judgment  in  favor  of  Susan  Bowles  a)B:ainst 
Ida  Seymour  was  revived.  On  September  5th  follow- 
ing, James  R.  Seymour  and  wife  quitclaimed  these 
lands  back  to  William  L.  Seymour  for  a  consideration 
of  $4,000,  and  on  September  10th,  following,  William 
Ti.  Seymour  and  wife  executed  a  mortgage  thereon  to 
James  R.  Seymour  to  secure  this  $4,000.    These  con- 
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veyances  and  transactions  were  all  made  without  the 
payment  of  any  money  between  the  parties.  In  April, 
1904,  the  notes  executed  by  Susan  Bowles  to  B.  F. 
Gulp  were  still  unpaid,  and  Susan  Bowles  assigned  to 
B.  F.  Gulp  her  life  estate  in  the  premises  with  the 
power  to  collect  rents  and  profits  and  apply  the  same 
on  the  notes  which  he  held  against  her.  He  collected 
part  of  these  rents  and  credited  them  on  the  notes. 
Susan  Bowles  died  March  6,  1906,  and  appellant,  B. 
F.  Bowles,  was  made  executor  of  her  last  will  and  tes- 
tament. On  January  20,  1908,  B.  F.  Gulp  assigned 
and  transferred  to  James  E.  Seymour,  the  husband  of 
Ida  Seymour,  the  four  notes  executed  by  Susan  Bowles. 

The  bill  in  this  case  was  filed  March  25,  1908.  It 
alleges  that  the  conveyances  between  Ida  Seymour, 
James  B.  Seymour  and  William  L.  Seymour  were 
fraudulent  and  void,  and  should  be  set  aside  for  the 
purpose  of  permitting  the  collection  of  the  judgment 
secured  by  Susan  Bowles  against  Ida  Seymour.  The 
chancellor  held  the  conveyances  fraudulent  and  void 
as  against  this  judgment  and  found  that  at  the  date 
of  the  decree  rendered  there  was  $2,139.63  due  to  the 
complainant  as  executor  of  Susan  Bowles  on  this  judg- 
ment. The  decree  also  found  that  on  the  two  notes 
for  $1,000  each,  made  by  Susan  Bowles  to  Eebecca 
Gulp  and  held  by  James  E.  Seymour,  there  was  a  bal- 
ance due  of  $1,325.03,  and  decreed  that  after  allowing 
these  sums  to  James  E.  Seymour,  the  appellant  as 
executor  of  the  last  will  and  testament  of  Susan 
Bowles  was  entitled  to  receive  the  balance.  By  that 
decree  the  court  refused  to  allow  James  E.  Seymour 
to  offset  the  amount  due  upon  the  two  notes  of  $150 
and  $50. 

After  the  assignment  to  B.  F.  Gulp  of  the  life  in- 
terest of  Susan  Bowles  in  the  premises  in  question. 
Gulp  rented  this  land,  and  at  the  time  he  assigned 
these  four  notes  to  James  E.  Seymour  one  instalment 
of  rent  due  for  the  use  of  these  premises  by  the  ten- 
ant, amounting  to  $280,  was  not  then  paid.    Although 
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this  amount  had  not  been  paid  to  Gulp  by  the  tenant, 
he,  upon  demand  of  Seymour,  credited  the  note  with 
this  amount.  The  court  by  its  decree  did  not  allow 
this  credit. 

This  appeal  is  prosecuted  by  the  executor  of  the  last 
will  and  testament  of  Susan  Bowles  from  that  decree, 
and  insists  that  the  court  erred  in  allowing  James  B. 
Seymour  any  credit  for  the  notes  held  by  him  against 
the  judgment  recovered  by  Susan  Bowles  in  her  life- 
time. 

At  the  time  of  the  filing  of  the  bill  in  this  cause  the 
judgment  recovered  by  Susan  Bowles  was  then  held 
by  James  E.  Seymour  as  collateral  security  to  secure 
the  notes  which  he  had  obtained  from  B.  F,  Gulp  by 
assignment.  The  bill  filed  by  complainant  to  set  aside 
the  conveyances  and  subject  the  lands  in  question  to 
the  payment  of  the  judgment  recovered  by  Susan 
Bowles,  and  which  was  held  by  James  B.  Seymour  as 
collateral,  does  not  contain  in  any  averment  offering 
to  pay  to  James  E.  Seymour  whatever  sum,  if  any, 
might  be  due  him  by  reason  thereof;  neither  does  the 
bill  aver  any  tender  of  the  amount  due  on  these  notes. 

Appellees  insist  that  while  the  judgment  was 
pledged  as  collateral  and  the  indebtedness  for  which 
it  was  so  pledged  unpaid,  the  judgment  was  not  an 
asset  belonging  to  the  estate  of  Susan  Bowles,  and 
entered  a  motion  in  the  trial  court  asking  the  court 
to  restrain  further  prosecution  of  that  suit.  This 
motion  was  overruled  and  it  is  insisted  that  the  court 
erred  in  overruling  this  motion  and  in  permitting  the 
prosecution  of  the  suit. 

Appellees  also  insist  that  the  court  erred  in  finding 
a  decree  in  favor  of  the  complainant,  and  in  decree- 
ing that  defendants  or  any  of  them  should  pay  any 
amount  upon  said  judgment;  also  insisting  that  the 
court  erred  in  refusing  to  allow  James  E.  Seymour 
to  offset  against  this  judgment  the  $150  and  the  $50 
notes  assigned  by  B.  F.  Gulp  to  him.  Appellees  have 
assigned  cross-errors  covering  these  questions. 
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This  being  a  creditors'  bill  by  complainant  to  snb- 
ject  these  lands  to  the  payment  of  a  debt  due  from  Ida 
Seymour,  it  was  incumbent  upon  complainant  to  show 
that  the  conveyances  were  fraudulent  and  made  with 
the  intention  to  hinder  and  delay  the  collection  of  the, 
judgment  in  favor  of  Susan  Bowles.  For  the  purpose 
of  establishing  this  proof,  complainant  placed  James 
R.  Seymour  upon  the  stand  for  the  purpose  of  show- 
ing there  was  no  consideration  for  these  conveyances, 
but  on  cross-examination  he  testified  that  the  convey- 
ance from  his  wife  to  him  was  made  to  repay  money 
advanced  by  him  for  her  musical  education,  under 
a  promise  to  repay  him,  that  he  had  expended  $2,500 
in  this  behalf,  and  that  the  conveyance  of  this  prop- 
erty was  made  to  reimburse  him  therefor.  Complain- 
ant having  placed  Mr.  Seymour  upon  the  stand  to 
prove  no  consideration,  opened  for  the  cross-examina- 
tion the  question  as  to  what  consideration  there  was, 
if  any,  and  these  matters  were  properly  permitted  to 
be  brought  out  upon  cross-examination  of  the  witness. 
But  it  is  evident  that  the  court  who  heard  this  testi- 
mony and  saw  the  witness  on  the  stand  did  not  give 
much  credence  to  it,  for  he  disregarded  it,  and  imder 
the  rule  that  where  a  chancellor  has  heard  the  evi- 
dence and  made  his  finding  regarding  the  same,  it 
should  not  be  lightly  disturbed  by  this  court  unless 
this  court  can  say  that  the  finding  is  clearly  and  mani- 
festly against  the  evidence;  we  are  not  so  convinced 
and  we  are  not  inclined  to  disturb  his  finding  that 
the  conveyances  were  fraudulent  as  against  this  judg- 
ment. While  we  are  aware  that  ordinarily  when  prop- 
erty is  pledged  as  collateral  security  for  a  debt  the 
pledgor  has  no  interest  in  the  property  until  after 
the  payment  of  the  indebtedness  for  which  it  is  so 
pledged  as  collateral,  and  in  an  action  to  recover  it 
before  the  debt  is  paid  it  is  ordinarily  necessary  to 
either  aver  a  tender  or  an  offer  to  pay,  a  court  of 
chancery  is  not  required  to  arbitrarily  so  hold  but  in 
the  exercise  of  its  equitable  powers  may  determine 
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what  the  rights  of  the  parties  are  and  protect  them  in 
its  decree. 

We  are  of  the  opinion  that  the  court  properly  held 
that  the  conveyances  were  fraudulent  as  against  any 
,  sum  which  then  remained  due  on  this  judgment,  but  a 
party  seeking  the  aid  of  a  court  of  equity  must  be  re- 
quired to  do  equity  and  the  chancellor  properly  granted 
to  James  B.  Seymour  the  right  to  have  the  two  $1,000 
notes,  together  with  the  interest  due  thereon,  offset 
against  this  judgment  and  there  is  no  error  in  the  de- 
cree in  that  regard.  Appellant  has  not  been  injured 
by  the  decree  rendered,  and  as  to  him  it  should  be 
aiBrmed.  But  upon  the  question  of  the  cross-errors 
assigned  by  appellees  as  herein  before  stated,  it  is  the 
general  rule  that  in  property  or  assets  pledged  as  col- 
lateral security  to  another,  the  pledgor  has  no  interest 
therein,  and  no  right  to  bring  any  action  thereon,  until 
the  indebtedness  for  which  it  is  pledged  is  paid,  this 
rule  is  not  so  iron  clad  and  imperative  that  a  court  of 
chancery  will  not  determine  and  adjust  the  rights  of 
parties  in  the  property  pledged. 

The  record  discloses  that  Mrs.  Bowles  agreed  that 
this  judgment  should  be  held  as  collateral  security 
not  only  for  the  two  $1,000  notes,  but  also  for  the  $150 
and  the  $50  note,  and  it  is  of  no  concern  either  to  her 
or  her  estate  what  James  E.  Seymour  paid  to  Gulp 
for  the  transfer  of  these  notes  to  him.  He  is  entitled 
to  offset  as  against  the  judgment,  the  entire  amount 
of  these  notes,  together  with  all  interest  due  thereon. 

The  chancellor  erred  in  not  permitting  James  B. 
Seymour  to  offset  the  $150  and  the  $50  notes  as 
against  this  judgment.  The  executor  of  Mrs.  Bowles 
could  obtain  no  greater  interest  in  this  judgment  than 
she  had  at  the  tiine  of  her  death,  he  stands  in  her 
place,  he  has  whatever  rights  she  had  and  no  more. 

We  are  of  the  opinion  that  the  decree  of  the  trial 
court  is  proper  in  all  respects  with  the  exception  that 
James  B.  Seymour  should  also  have  been  given  credit 
as  against  this  judgment  for  the  $150  and  the  $50 
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notes,  together  with  the  interest  due  thereon;  and 
for  the  error  of  the  chancellor  in  not  allowing  these 
credits  the  decree  will  be  reversed  upon  the  cross- 
errors,  and  remanded  with  directions  to  enter  a  de- 
cree allowing  James  E.  Seymour  credit  for  the  four 
notes,  together  with  interest  thereon.  Decree  affirmed 
in  part  and  reversed  in  part  and  remanded  with  di- 
rections. 
Affirmed  in  part,  reversed  in  part  and  remanded 
with  directions. 


Flora  Olirer,  Appellant,  t.  The  First  National  Bank  of 

Mt.  Oliye^  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Macoupin  county;  the  Hon. 
Tbuman  a.  Snell,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  October  16,  1913.  Re- 
hearing denied  December  3,  1913. 

Statement  of  the  Case. 

Action  originally  commenced  by  the  First  National 
Bank  of  Jilt.  Olive  against  Max  Lange  in  attachment  for 
an  alleged  indebtedness  on  two  promissory  notes.  The 
attachment  writ  was  levied  on  a  certificate  of  stock 
and  one  Flora  Oliver  filed  the  statutory  notice  upon  the 
sheriff  that  she  claimed  to  be  the  owner  of  the  certifi- 
cate. On  a  trial  of  right  of  property  in  the  County 
Court  a  judgment  was  rendered  finding  that  claimant 
was  not  the  owner  of  the  certificate  of  stock.  From 
such  judgment,  claimant  appeals. 

A.  A.  LowBY  and  Victor  Hemphill,  for  appellant; 
ScHNBiDEE  &  Schneider,  of  counsel. 

L.  M.  Harlan  and  Peebles  and  Peebles,  for  appel- 
lee. 
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Mr.  Presiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Appeal  and  ebbor,  §  528* — tohen  propositions  of  law  or  fad  es- 
sential  to  preserve  questions  for  review.  On  appeal  from  a  Judg- 
ment rendered  by  the  trial  court  without  a  Jury  there  Is  no  ques- 
tion preserved  for  the  court  of  review  where  no  propositions  of 
law  or  fact  have  been  submitted  to  the  trial  court 


John  Keller,  Appellee,  y.  Chicago,  Wilmington  and 
Yermilion  Coal  Company,  Appellant. 

1.  Mines  and  minehals,  S  153* — when  defendant  entitled  to  con- 
tradict evidence  introduced  by  plaintiff  wit?iout  objection.  In  an  ac- 
tion against  a  mining  company  for  Injuries  sustained  by  plaintiff 
while  employed  as  a  motorman  on  a  haulage  motor  used  for  moving 
cars  in  defendant's  mine,  the  declaration  alleging  that  the  injury 
resulted  from  a  derailment  on  account  of  the  defective  condition 
of  the  tracks,  held  that  where  plalntlfT  is  permitted,  without  objec- 
tion, to  show  that  a  tie  at  or  near  the  place  of  the  accident  was 
removed  and  replaced  with  a  new  one  after  the  time  of  the  injury, 
a  refusal  by  the  court  to  permit  defendant  to  show  under  what 
circumstances  the  tie  was  removed  is  error. 

2.  Mines  and  minerals,  §  182* — questions  for  jury.  In  an  action 
for  personal  injuries  sustained  by  plalntifE  by  reason  of  the  derail- 
ment of  a  car  in  a  mine,  alleged  to  have  been  caused  by  defective 
trades,  whether  the  derailment  was  caused  by  the  defective  condi- 
tion of  the  track  and  what  caused  the  derailment,  held  to  be  Ques- 
tions for  the  Jury,  where  the  evidence  is  conflicting. 

8.  Mines  and  minerals,  §  192* — when  instruction  ignoring  ques- 
tion whether  injury  was  caused  by  fellow-servant  erroneous.  In  an 
action  for  personal  injuries  in  a  mine,  based  on  a  common  law  count 
in  the  declaration,  the  giving  of  an  instruction  directing  a  verdict 
for  plaintiff  upon  the  finding  of  the  circumstances  recited  in  the 
instruction  without  requiring  the  Jury  to  determine  whether  the 
accident  was  caused  by  the  negligence  of  a  fellow-servant,  Tield 
error. 


*8e«  lUlnolB  Note*  Divest,  Voli.  XI  to  XT,  uime  topio  and  Mctlon  number. 
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4.  INSTBUCTIOKS,  |  131* — When  erroneous  for  ignoring  essential 
elements.  An  instruction  which  directs  a  verdict  for  plaintiff  must 
include  all  the  elements  necessary  to  be  found  by  the  jury. 

5.  Damages,  §  115* — when  verdict  for  personal  injuries  excessive, 
A  verdict  for  plaintiff  for  |3,400  for  injury  to  his  limb  not  such 
as  will  be  of  any  serious  damage,  held  excessive,  the  expense  for  a 
physician  and  otherwise  amounting  to  |400,  his  earning  capacity 
at  the  time  of  the  injury  being  |2.92%  per  day,  and  since  the  injury 
has  been  earning  a  greater  sum. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Robert  B.  Shiblet,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  October 
16,  1913. 

Beown  &  Hat  and  John  T.  Ceeighton,  for  appel- 
lant ;  Mastin  &  Sherlock,  of  counsel. 

James  H.  Mxtbpht,  for  appellee ;  Edward  C.  Knotts, 
of  connseL 

Me.  Pressing  Justice  PniiiBRicK  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  against  appellant  for  an  injury  to 
appellee  alleged  to  have  been  caused  to  him  by  reason 
of  the  negligence  of  the  appellant  Company  by  whom 
he  was  employed  as  a  motorman  on  a  haulage  motor 
used  in  the  mine  of  appellant  Company  for  the  move- 
ment of  its  cars.  The  trial  below  resulted  in  a  judg- 
ment for  $3,400. 

Appellee  filed  a  declaration  with  five  counts;  the 
third  and  fourth  counts  having  been  withdrawn  from 
the  jury  by  the  trial  court,  the  cause  was  tried  upon 
the  first,  second  and  fifth  counts. 

The  first  count  charges  appellant  with  being  the 
owner  and  operator  of  a  mine  in  Macoupin  county; 
that  appellee's  duties  required  him  to  haul  loaded  cars 
from  a  certain  switch  in  the  mine  to  the  bottom  of  the 
shaft,  and  to  return  empty  cars  from  the  shaft  to 
the  switch  where  they  were  distributed  throughout  the 
mine,  these  cars  were  hauled  over  and  upon  a  track 
built  for  this  purpose  in  the  entry  where  appellee  was 

^8«e  Illinois  NotM  IMccct.  Vols.  XI  to  XV,  tame  tople  and  ■ectlon  nnmbor. 
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required  to  work;  that  it  was  the  duty  of  the  appellant 
Company  to  keep  and  maintain  this  track  and  switch 
in  a  reasonably  safe  condition  for  the  performance  of 
the  work  required  of  appellee,  but  that  appellant,  dis- 
regarding its  duty,  permitted  the  ties  to  become  rotten 
and  worn  at  and  near  the  point  where  the  switch  con- 
nected with  the  main  track  in  this  entry  at  a  place 
known  as  the  parting,  that  by  reason  thereof  the  spikes 
became  loose  and  were  insufficient  to  hold  the  rails, 
and  that  by  reason  of  this  negligence  the  motor  which 
appellee  was  operating  was  derailed,  and  by  reason  of 
which  he  was  injured 

The  second  and  fifth  counts  charge  wilful  violation 
of  the  statute  regarding  mines  and  miners. 

The  second  count  averring  the  old  and  rotten  condi- 
tion of  the  ties,  loose  spikes,  etc.,  alleging  that  this 
constituted  a  dangerous  condition  which  should  have 
been  discovered  by  the  defendant's  mine  examiner, 
but  that  the  mine  examiner  failed  to  visit,  inspect  and 
observe  the  mine  and  inscribe  the  month  and  day  of 
his  visit,  and  to  mark  by  conspicuous  marks  the  dan- 
gerous place,  failed  to  report  his  findings  to  the  mine 
manager  and  to  make  a  report  thereof  to  be  kept  in  a 
book  required  for  that  purpose,  and  that  said  condi- 
tion was  not  discovered  by  the  mine  examiner,  and 
while  such  dangerous  condition  existed,  appellee  was 
permitted  to  enter  the  mine  for  work  without  being 
under  the  direction  of  the  mine  manager. 

The  fiftt  count  alleges  that  at  a  short  distance  west 
of  the  switch  there  was  a  dangerous  condition  in  the 
rails  of  the  main  track  by  reason  of  their  being  old, 
defective,  battered  and  bent  and  out  of  line,  that  the 
mine  examiner  wilfully  failed  to  visit  and  inspect  the 
mine  and  discover  these  conditions  and  to  inscribe 
upon  the-  walls  with  chalk  the  month  and  day  of  his 
visit,  failed  to  place  conspicuous  marks,  failed  to  re- 
port to  the  mine  manager,  and  failed  to  make  the  entry 
in  the  book  required  by  the  statute  to  be  kept  for  that 
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purpose,  and  that  while  these  conditions  existed  ap- 
pellee was  permitted  to  enter  the  mine  for  work,  not 
being  under  the  direction  of  the  mine  manager. 

No  plea  appears  of  record,  but  the  cause  went  to 
trial,  and  it  will  be  presumed  that  the  general  issue 
was  filed. 

Appellant  insists  upon  a  reversal  of  this  cause,  and 
assigns  as  reasons  therefor  that  the  evidence  does  not 
support  the  allegations  of  the  declaration,  that  the 
court  erred  in  the  admission  and  rejection  of  evidence 
and  in  the  giving  and  refusing  of  instructions,  that  the 
amount  of  damages  is  excessive;  also  for  the  reason 
that  the  injury  was  not  caused  by  reason  of  wilful 
violation  of  the  mine  act,  but  by  reason  of  the  negli- 
gence of  a  fellow-servant. 

The  evidence  discloses  that  appellee  was  in  the  em- 
ploy of  the  appellant  Company  in  its  mine  in  Macoupin 
county;  that  in  the  prosecution  of  its  work  in  this 
mine  the  cars  of  coal  were  hauled  by  mules  from  the 
various  rooms  where  it  was  mined,  and  collected  at  a 
point  in  the  main  entry,  and  from  there  hauled  to  the 
main  shaft  by  the  motor  operated  by  appellee;  that 
after  the  cars  were  emptied  they  were  then  returned 
in  trains  to  the  switch  by  appellee,  but  the  transferring 
of  the  cars  from  the  main  track  to  the  switch  was  done 
by  means  of  a  flying  switch,  which  means  that  the  cars 
were  started  with  considerable  speed  upon  the  main 
track  by  the  motor,  the  motor  then  uncoupled  from  the 
train,  its  speed  increased  faster  than  the  moving  train, 
and  after  it  had  passed  the  switch  stand  the  switch 
was  then  thrown  by  an  operator  and  the  train  of  cars 
permitted  to  pass  upon  the  switch.  It  was  while  mak- 
ing one  of  these  flying  switches  that  the  motor  which 
appellee  was  operating  left  the  track. 

There  is  a  serious  conflict  in  the  evidence  as  to 
whether  or  not  the  ties  were  rotten  or  the  spikes  loose 
at  or  near  this  switch,  but  liie  evidence  does  disclose 
that  there  was  a  bend  or  kink  in  the  track  at  a  point 
about  six  feet  from  the  switch  point.    Appellee  insists 
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that  the  motor  car  left  the  track  by  reason  of  these 
conditions,  while  appellant  insists  that  the  kink  in  the 
track  was  not  snflScient  to  have  caused  any  derailment, 
and  that  the  derailment  of  the  motor  car  occurred 
further  down  the  track,  near  the  frog  of  the  switch, 
and  that  the  accident  was  caused  by  reason  of  the 
failure  of  the  switchman  to  be  at  his  post  of  duty.  As 
to  where  the  switchman  was  the  evidence  is  very  con- 
flicting, appellant  insisting  that  he  was  at  a  point 
some  one  hundred  and  fifty  to  two  hundred  feet  or 
more  away  from  his  post  of  duty  and  that  after  he 
saw  the  train  of  cars  coining  he  attempted  to  reach  the 
switch  to  throw  it,  and  that  he  failed  to  properly  ob- 
serve the  condition  of  the  switch  and  wrongfully  threw 
it  so  that  the  motor  car  instead  of  passing  along  the 
main  track  was  thrown  upon  the  switch  track,  and  that 
the  derailment  of  the  motor  did  not  occur  at  the  point 
of  the  switch  or  near  it,  but  that  the  motor  was  de- 
railed at  or  near  the  guard  rail  near  the  frog  in  the 
switch;  just  where  it  was  actually  derailed  the  evi- 
dence is  very  conflicting.  The  motor  came  to  a  stop 
at  a  point  almost  directly  over  the  frog  and  between 
the  guard  rails,  with  wheels  off  the  track  on  either 
side  of  the  frog.  The  train  of  cars  which  was  follow- 
ing the  motor  car  remained  upon  the  main  track  in- 
stead of  passing  upon  the  siding,  and  that  the  fore- 
most car  of  the  train  hit  the  motor  at  the  point  where 
it  was  standing  throwing  appellee  from  his  seat  and 
injuring  him.  Appellant  insists  that  the  fact  that  the 
motor  car  took  the  siding  and  did  not  continue  on  the 
main  track  and  that  the  train  of  cars  took  the  main 
track  and  did  not  go  upon  the  siding  is  conclusive 
proof  that  the  accident  was  caused  by  the  failure  of  the 
switch  operator  to  properly  tend  the  switch.  Where 
the  evidence  is  so  conflicting  and  contradictory  it  is  for 
a  jury  to  pass  upon  the  question  as  to  how  or  in  what 
manner  the  accident  was  caused;  and  the  case  was 
properly  submitted  to  the  jury  by  the  trial  court  for 
the  purpose  of  determining  the  questions  of  fact  from 
the  disputed  evidence. 
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The  evidence  is  also  very  conflicting  as  to  whether 
the  mine  examiner  had  performed  his  duties  as  re- 
quired by  the  statute  and  whether  or  not  the  accident 
was  occasioned  by  reason  of  this  failure  to  perform 
the  duties  required  of  him;  this  evidence  presents  a 
question  of  fact  that  should  be  determined  by  a  jury. 
From  the  condition  of  the  conflicting  evidence  in  this 
record  we  do  not  deem  it  proper  for  this  court  to,  at 
this  time,  make  any  finding  of  facts,  as  it  is  necessary 
to  reverse  this  judgment  upon  the  ruling  of  the  court 
in  regard  to  the  admission  of  evidence  and  upon  the 
instructions  given. 

The  court  permitted  appellee  to  show  that  a  tie  at 
or  near  the  place  where  appellee  insists  the  injury  oc- 
curred and  the  condition  of  which  appellee  insists  was 
the  cause  of  the  injury  was  removed  by  appellant 
Company  after  the  time  of  the  injury  and  replaced  by 
a  new  one,  and  permitted  appellee  to  show  by  witnesses 
that  this  was  done  upon  the  order  of  Mr.  Woods,  the 
superintendnt  of  the  defendant  Company.  Appellant 
concedes  that  this  proof  was  made  without  objections. 
After  this  evidence  was  in  the  record,  appellant  offered 
to  show  that  the  tie  was  not  removed  either  upon  the 
direction  or  upon  any  order  given  by  Mr.  Woods,  the 
superintendent,  and  to  show  that  the  tie  was  removed 
by  reason  of  false  statements  and  assertions  made  to 
the  workmen  who  removed  the  tie.  While  the  evidence 
that  the  tie  was  removed  or  the  track  repaired  would 
not  have  been  proper  if  objected  to  by  appellant,  al- 
though the  evidence  was  admitted  without  objection, 
after  appellee  produced  this  evidence  appellant  should 
have  been  permitted  to  have  shown  that  the  super- 
intendent gave  no  order  or  direction  regarding  the  re- 
moval thereof,  and  to  have  shown  how  and  under  what 
circumstances  the  tie  was  so  removed;  and  we  think 
the  court  erred  in  refusing  to  admit  this  evidence,  as 
it  was  proper  for  the  purpose  of  contradicting  and 
disputing  evidence  offered  on  behalf  of  appellee,  which 
in  all  probability  affected  the  finding  of  the  jury. 
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The  court  gave  to  the  jury  on  behalf  of  appellee  the 
following  instruction : 

**The  court  instructs  the  jury  that  as  to  the  first 
count  of  the  declaration,  that  if  you  believe  from  the 
preponderance  of  the  evidence  the  defendant  is  guilty 
of  the  negligence  charged  in  said  count  and  that  such 
negligence  caused  plaintiff's  injury,  as  alleged  in  the 
first  count,  and  that  at  and  before  the  time  plaintiff 
was  so  injured  he  was  in  the  exercise  of  ordinary  care 
for  his  own  safety  and  that  he  did  not  know  of  the 
peril  by  which  he  'was  injured  and  could  not  have  dis- 
covered  the  same  by  the  exercise  of  ordinary  care, 
then  as  to  the  first  count  you  should  find  the  defendant 
guilty/' 

The  instruction  directed  a  verdict  for  the  plaintiff 
upon  the  finding  of  the  circumstances  recited  in  the  in- 
struction. The  first  count  of  the  declaration  was  a  com- 
mon law  count,  and  the  question  as  to  whether  or  not  the 
injury  was  caused  by  reason  of  the  negligent  act  of 
the  fellow-servant  in  this  record,  it  was  error  for  the 
court  to  give  the  jury  this  instruction  which  directed  a 
verdict  without  requiring  it  to  determine  that  the  ac- 
cident was  not  caused  by  reason  of  the  negligence  of 
the  fellow-servant  before  a  recovery  could  be  had.  The 
omission  of  this  question  from  the  instruction  and  the 
failure  to  require  the  jury  to  find  thereon  before  re- 
turning a  verdict  for  appellee  was  error.  The  rule  is 
familiar  that  where  an  instruction  directs  a  verdict 
for  the  plaintiff  the  instruction  must  include  all  the 
elements  necessary  to  be  found  by  the  jury.  Chicago 
Suburban  W.  S  L,  Co.  v.  Eyslop,  227  111.  308 ;  Chicago 
Consol.  Traction  Co.  v.  Schritter,  222  111.  364. 

We  do  not  find  that  the  court  committed  any  other 
serious  error  prejudicial  to  the  appellant. 

Upon  the  question  of  the  judgment  being  excessive, 
the  record  discloses  that  appellee  at  the  time  of  the 
injury  was  earning  $2.92i4  per  day;  that  his  expense 
for  a  physician  and  otherwise  amounted  to  about  $400 ; 
that  he  has  some  injury  to  his  limb,  but  not  such  as 
will  be  of  any  serious  damage;  that  since  the  injury 
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occurred  he  has  been  able  to  work  and  received  $3.24 
per  day.  For  his  suffering  and  loss  of  time  which  he 
has  sustained  by  reason  of  the  injury  and  for  any 
suffering  that  he  may  have  in  the  future  he  may  be 
entitled  to  recover,  but  under  the  evidence  in  this 
record  we  are  compelled  to  hold  that  the  judgment  is 
excessive. 

For  the  reasons  hereinbefore  stated,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


L.  0.  Foster,  Appellee,  t.  Walker  Smith,  Appellant. 

1.  Sales,  9  283* — queatiana  for  jury.  In  an  action  for  breach  of 
warranty  in  the  sale  of  a  team  of  horses,  the  questions  whether 
a  warranty  was  made,  or  if  made  whether  the  buyer  relied  upon 
the  warranty  in  making  the  purchase,  or  relied  on  his  own  test 
of  the  horses,  are  for  the  Jury. 

2.  Sales,  S  352* — when  buyer  not  entitled  to  recover  money  paid 
for  breach  of  warranty.  In  an  action  for  the  breach  of  a  warranty 
of  a  team  of  horses  and  for  a  return  of  the  purchase  price,  where 
the  horses  were  purchased  as  a  team,  and  no  specific  price  paid  for 
either  horse,  the  buyer  being  unable  to  return  the  team  by  reason 
of  the  death  of  one  of  the  horses  cannot  recover  the  purchase  price 
paid,  but  must  recover  if  at  all  on  the  breach  of  the  warranty,  if 
one  was  made  and  proved. 

3.  Sales,  9  402* — when  instruction  aa  to  meaaure  of  damages  for 
breach  of  warranty  erroneoua.  Instruction  as  to  measure  of  dam- 
ages in  an  action  for  breach  of  a  warranty  in  the  sale  of  a  team 
of  horFes,  held  erroneous. 

4.  Sales,  S  392* — when  aeller*8  ignorance  doea  not  defeat  re- 
covery for  breach  of  warranty.  In  an  action  for  the  breach  of  war- 
ranty of  the  soundness  of  a  team  of  horses,  the  seller  cannot  defeat 
recovery  for  breach  of  warrant  by  showing  that  he  did  not  know 
the  condition  of  the  horses  at  the  time  of  the  warranty. 
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6.  iNSTBucnoNS,  9  88* — preponderance  of  the  evidence,  Instrao- 
tion  as  to  the  manner  of  determining  wherein  the  preponderance 
of  the  evidence  lies,  held  misleading. 

6.  Appeal  and  ebbob,  9  1561^ — when  refusal  of  requested  instruo- 
tion  harmless.  Refusal  of  requested  instruction  fully  covered  by 
other  insT ructions  given  is  not  error. 

7.  Appeal  and  ebbob,  f  1833* — when  special  pleas  filed  after  re- 
mandment  of  cause  demurrable.  After  reversal  by  the  Appellate 
Court  of  a  former  Judgment  and  the  reinstating  of  the  cause  in 
the  trial  court,  special  pleas  filed  by  defendant  setting  up  the  Judg- 
ment of  Appellate  Court  and  presenting  as  an  issue  of  fftct  what 
was  determined  by  such  court  on  its  former  hearing^  held  de> 
murrable. 

8.  Appeal  and  ebbob,  §  1514* — when  improper  remarks  of  coun- 
sel prejudicial.  Inflammatory  and  improper  statements  made  by 
counsel  in  his  argument  to  the  Jury,  among  them  being  a  state- 
ment that  he  did  not  care  what  the  Appellate  Court  said  in  its 
cpiulon  on  a  prior  appeal  in  the  cause,  held  preJudlciaL 

Appeal  from  the  Circuit  Court  of  De  Witt  county;  the  Hon. 
William  G.  Cochban,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  October 
16,  1913. 

B.  F.  Shipley  and  Hebbick  &  Hebbick^  for  appellant. 
Stone  &  Gbat,  for  appellee, 

Mb.  Pbesiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 

This  cause  was  previously  in  this  court  (163  HI. 
App.  613),  and  the  former  judgment  recovered  was 
reversed  and  the  cause  remanded.  We  have  no  desire 
to  change  in  any  particular  what  was  then  said  by  this 
court  concerning  the  measure  of  damages  in  a  case  of 
this  kind.  Upon  the  former  hearing  the  only  question 
this  court  determined  was  the  proper  measure  of  dam- 
ages, and  that  appellee  could  not  recover  the  purchase 
price  of  the  horse  that  died. 

After  purchasing  the  team  in  question  appellee  had 
it  in  his  possession  for  several  weeks,  during  that  time 
one  of  the  horses  died,  he  then  returned  the  other  horse 
to  appellant  and  demanded  the  return  of  the  purchase 
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price.  The  death  of  the  horse  was  not  caused  by  rea- 
son of  any  aihnent  existing  at  the  time  of  the  purchase. 

The  evidence  on  the  second  trial  is  that  appellant 
sold  to  appellee  a  team  of  horses ;  appellee  insists  that 
the  team  was  warranted  to  be  sound,  but  notwithstand- 
ing this  warranty,  appellee  made  some  tests  for  the 
purpose  of  ascertaining  for  himself  their  condition  be- 
fore taking  them,  and  the  question  as  to  whether  the 
warranty  was  made  and  whether,  if  one  was  made, 
appellee  relied  upon  the  warranty  in  making  the  pur- 
chase or  relied  iipon  his  own  test  of  the  horses  were 
both  questions  of  fact  for  the  determination  of  the 
jury  from  all  the  evidence  in  the  case  under  proper 
instructions  by  the  court.  Upon  the  former  hearing 
this  court  did  not  hold,  as  contended  for  by  appellant, 
that  no  recovery  could  be  had  for  a  breach  of  warranty 
of  the  horse  that  died.  The  holding  of  this  court  at 
that  time  was  that  no  recovery  could  be  had  for  the 
return  of  the  purchase  price  of  that  horse.  These 
horses  were  purchased  as  a  team,  and  no  specific  price 
was  paid  for  either  horse,  and  appellant  being  unable 
to  return  the  team  by  reason  of  the  death  of  one  of 
the  horses,  he  could  not  recover  the  purchase  price 
paid,  but  must  recover,  if  at  all,  on  a  breach  of  war- 
ranty if  one  was  made  and  proved. 

Instruction  number  four  given  on  behalf  of  appellee 
does  not  follow  the  rule  held  by  this  court  upon  the 
former  hearing  as  to  the  true  measure  of  damages  in 
this  case,  but  instructs  the  jury  that  if  they  find  for 
the  plaintiff,  then  they  shall  arrive  at  the  amount  of 
his  damages  in  a  manner  contrary  to  the  holding  of 
tliis  court  upon  the  former  hearing.  This  instruc- 
tion as  given  is  not  a  correct  statement  of  the  law  as 
to  the  measure  of  damages,  and  it  was  error  to  give 
it.  It  is  contended  by  appellant  that  if  the  horses  were 
unsound,  this  fact  was  unknown  to  him,  and  that  he 
should  have  been  permitted  to  show  this  fact.  If  ap- 
pellant warranted  these  horses  as  contended  for  by 
appellee,  and  guaranteed  them  to  be  sound,  then  it  is 
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immaterial  whether  appellant  knew  that  the  horses 
were  nnsound  or  not,  and  he  cannot  be  permitted  to 
defeat  a  recovery  for  a  breach  of  warranty  by  show- 
ing that  he  did  not  know  the  condition  of  the  horses 
at  the  time  of  the  warranty. 

The  eighth  instruction  given  on  behalf  of  appellee 
should  not  have  been  given,  as  it  could  only  tend  to 
mislead  the  jury  and  is  in  direct  conflict  with  instruc- 
tion number  nine  given  on  behalf  of  appellant,  which 
was  properly  given. 

Instruction  number  twelve  for  appellee  is  also  er- 
roneous for  the  reason  stated  herein  concerning  in- 
struction number  four  regarding  the  question  of  the 
measure  of  damages. 

The  court  did  not  err  in  refusing  instructions  num- 
ber twenty-one  and  twenty-two  requested  by  appellant 
for  the  reason  that  the  questions  therein  presented 
were  fully  covered  by  the  other  instructions  given  for 
appellant. 

After  the  reversal  of  the  former  judgment  and  the 
reinstating  of  the  cause  in  the  trial  court,  appellant 
filed  special  pleas  setting  up  the  judgment  of  this  court 
and  thus  presenting  as  an  issue  of  fact  what  was  de- 
termined by  this  court  in  its  former  hearing.  The 
court  properly  sustained  a  demurrer  to  these  pleas. 

The  first  instruction  given  to  the  jury  on  behalf  of 
appellee  as  to  the  manner  of  determining  wherein  the 
preponderance  of  the  evidence  lies  is  misleading.  The 
correct  rule  laid  down  as  to  the  preponderance  of 
the  evidence  will  be  found  in  Elgin,  J.  <&  E.  Ry.  Co.  v. 
Latvlor,  229  111.  621. 

It  is  insisted  by  appellant  that  counsel  for  appellee 
in  his  argument  to  the  jury  not  only  went  entirely  out- 
side of  the  record  but  used  many  inflammatory  and  im- 
proper statements  to  the  jury,  and  among  these  state- 
ments counsel  repeated  the  second  time  that  he  did 
not  care  what  the  Appellate  Court  said  in  its  opinion. 
While  the  remarks  of  counsel  throughout  the  argu- 
ment were  subject  to  severe  criticism  and  should  not 
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have  been  permitted  by  the  court,  we  would  be  in- 
clined to  reverse  this  case  upon  the  remarks  of  counsel 
alone,  if  we  were  not  compelled  to  reverse  it  by  reason 
of  errors  in  the  record ;  we  will  not  criticise  his  actions 
further  than  to  say  that  he  should  be  m^re  careful  in 
the  future,  as  this  court  will  not  permit  a  verdict  to 
stand  where  it  can  see  that  improper  and  undue  re- 
marks made  by  counsel  have  influenced  the  jury  in 
arriving  at  their  verdict. 

By  reason  of  the  error  of  the  trial  court  in  giving 
instruction  number  four,  eight  and  twelve,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Sarah  E.  Franklin^  Appellee^  t.  The  Continental  Cas- 
ualty Company  (Incorporated),  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the  Hon. 
Theodore  N.  Green,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  October  16,  1913.  Re- 
hearing denied  November  5,  1913. 

Statement  of  the  Case. 

Action  by  Sarah  E.  Franklin  against  The  Continental 
Casualty  Company,  incorporated,  to  recover  upon  an 
accident  policy  issued  by  defendant  to  plaintiff's  hus- 
band in  his  lifetime.  From  a  judgment  in  favor  of 
plaintiff  for  $531.37,  defendant  appeals. 

Appellant  insists  it  is  not  liable,  claiming  that  rep- 
resentations in  the  application  for  insurance  were 
made  warranties,  that  insured  misrepresented  his  age 
and  that  insured  met  death  by  natural  causes,  under  a 
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policy  payable  only  on  condition  that  death  be  caused 
by  accident,  violent  and  external  means,  without  the 
intervention,  directly  or  indirectly,  of  any  other  caur-^, 
and  contends  that  the  court  erred  in  the  admission  and 
rejection  of  evidence  and  the  giving  and  refusing  of 
instructions. 

Ealph  Dempsbt  and  W.  E.  Ctjbban,  for  appellant; 
M.  P.  CoBNELius,  of  counsel. 

J.  P.  St.  Cebny  and  W.  B.  Cookbt,  for  appellee. 

Mb.  PitEsmiNG  Justice  Philbriok  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  INSUBANCE,  9  697* — when  instruction  limiting  a  coroner's  ver^ 
diet  proper.  In  an  action  for  accident  insurance  on  a  policy  payable 
only  for  accidental  death  caused  by  external  and  violent  meaoB 
without  the  intervention,  directly  or  indfirectly  of  any  other  cause, 
where  a  coroner's  verdict  is  admitted  in  evidence  stating  that  the 
insured  "came  to  his  death  by  pulmonary  hemorrhage,  said  hemor- 
rhage being  caused  by  natural  causes,"  an  instruction  elim- 
inating from  the  consideration  of  the  jury  that  part  of  the  coroner's 
verdict  finding  that  the  pulmonary  hemorrhage  was  produced  by 
natural  causes,  held  proper. 

2.  Appeal  and  errob,  §  1455* — when  overruling  demurrer  to 
replication  harmless.  Where  a  special  plea  filed  by  the  insurer  sets 
up  that  the  insured  misrepresented  his  age  in  the  application  for 
insurance  and  that  such  representation  was  made  a  warranty  under 
the  terms  of  the  policy,  and  a  replication  thereto  is  filed  denying 
that  the  age  was  material  or  in  any  way  increased  the  risk,  action 
of  court  in  overruling  defendant's  demurrer  to  the  replication  held 
harmless,  the  cause  being  tried  with  the  issue  involved  and  there 
being  no  evidence  in  the  record  in  support  of  the  plea. 

3.  IKSUBANCE,  §  686* — when  evidence  sujflcient  to  require  ques- 
tion as  to  cause  of  death  to  he  submitted  to  jury.  In  an  action  to 
recover  accident  insurance,  evidence  offered  by  plaintiff  showing 
that  the  insured  fell,  striking  his  chest  upon  a  post  and  that  within 
a  short  time  thereafter  blood  began  to  flow  from  his  mouth  and 
nostrils  as  a  result  of  hemorrhage  of  the  lungs,  held  to  show  such 
a  condition  as  to  require  the  court  to  submit  to  the  Jury  the  ques- 
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Uon  aa  to  how  and  in  what  manner  the  Insured  met  his  death,  and 
refusal  of  court  to  direct  a  verdict  for  defendant  held  not  error. 

4.  Inbttbance,  S  613^ — J)urden  of  proving  cause  of  death.  In  aa 
action  for  accident  insurance,  the  burden  of  proof  is  on  the  plain- 
tiff to  show  by  a  preponderance  of  all  the  evidence  in  the  case  that 
deceased  came  to  his  death  as  averred  In  the  declaration,  but  where 
the  plaintiff  by  its  evidence  makes  a  prima  facie  case  the  burden  is 
on  the  defendant  to  rebut  the  same  in  accordlince  with  his  pleas. 

6.  IKSXTKAKCE,  §  697* — whcn  instruction  aa  to  hurden  of  proving 
cause  of  death  not  erroneous.  In  an  action  for  accident  insurance, 
instructions  as  to  the  burden  of  proving  cause  of  death  held  not  to 
place  the  burden  on  defendant  to  prove  by  a  preponderance  of  the 
evidence  that  deceased  came  to  his  death  by  reason  of  natural 
causes,  in  order  to  defeat  recovery. 


Thomas  E.  Wing,  Appellee^  t.  O.  J.  Little,  Appellant, 

1.  Gaming,  §  89* — when  special  plea  and  cross-hill  in  action  to 
suJ>iect  property  used  for  gambling  to  payment  of  judgment  re- 
covered  for  money  lost  demurrable.  On  bill  filed  against  the  owner 
of  a  gambling  house  to  subject  the  premises  to  the  payment  of  a 
Judgment  recovered  by  complainant  against  a  third  person  for 
money  lost  at  gambling  on  the  premises,  held  that  the  defendant 
could  make  a  complete  and  ample  defense  against  the  Judgment 
upon  his  answer,  and  that  the  action  of  the  court  In  sustaining  a 
demurrer  to  a  special  plea  and  a  cross-bill  alleging  that  the  Judg- 
ment was  obtained  by  fraud  and  collusion  between  the  complainant 
and  such  third  party,  held  proper. 

2.  Gaming,  §  43* — when  evidence  sufficient  to  sustain  decree  sub- 
iecting  gambling  premises  to  payment  of  a  judgment  recovered  for 
money  lost  thereon.  On  bill  filed  against  the  owner  of  a  premises 
to  subject  the  premises  to  the  payment  of  a  Judgment  recovered 
by  complainant  against  a  third  party  for  money  lost  at  gambling 
on  the  premises,  the  bill  alleging  that  the  loss  at  gaming  oc- 
curred on  the  premises  belonging  to  defendant,  and  that  defendant 
knowingly  permitted  gambling  to  be  conducted  on  the  premises,  held 
that  to  entitle  the  complainant  to  the  relief  prayed  it  was  necessary 
for  him  to  prove  the  allegations  of  the  bill,  and  the  findings  of  a 
decree  awarding  the  relief  prayed  held  sustained  by  the  evidence. 

3.  Judgment,  §  394* — when  conclusive  against  collateral  attack. 
On  bill  filed  against  the  owner  of  a  gambling  house  to  subject  the 
premises  to  the  payment  of  a  Judgment  formerly  recovered     by 
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eomplalnant  against  a  third  party  for  money  loat  at  gambllns  on 
the  premises,  the  judgment  having  been  rendered  by  a  court  of 
competent  Jurisdiction  and  not  having  been  appealed  from,  set  aside 
or  vacated.  Is  oonduslve  and  cannot  be  collaterally  attacked  by  the 
defendant 

4«  Bquitt,  f  879* — conclusiveness  of  verdict  of  fury  when  tub- 
missi<m  is  discretionary.  It  is  a  familiar  rule  in  chancery  that  the 
chancellor  may  preset  an  issue  of  fact  to  a  jury  for  its  determina- 
tion, but  unless  such  is  required  by  law  to  be  submitted  to  a  Jury 
the  finding  of  the  jury  is  merely  directory  and  is  not  conclusive, 
and  the  chancellor  upon  final  hearing  may  follow  that  verdict  or 
entirely  disregard  it 

6.  Appeai.  and  ebbob,  §  1528* — when  error  in  instructions  in  a 
chancery  case  will  not  reverse.  Upon  the  submission  to  the  jury 
of  an  issue  in  a  chancery  case  it  cannot  be  assigned  as  error  that 
the  chancellor  erred  in  its  instructions  to  the  jury,  when  the  sub- 
mission is  discretionary  with  the  chancellor. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeiohtok,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Aflirmed.  Opinion  filed  October  16,  1913.  Cer- 
tiorari granted  by  Supreme  Court 

JoHK  G,  Fbiedmeyer  and  Albert  Salzenstein,  for 
appellant. 

Hardin  W.  Masters,  Gillespie  &  Fitzgerald  and 
Thomas  D.  Masters,  for  appellee. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

Appellee,  Wing,  recovered  a  judgment  in  the  Circuit 
Court  of  Sangamon  county  against  one  Adams  for 
three  thousand  dollars  for  money  alleged  to  have  been 
lost  by  Wing  in  a  game  of  chance  in  a  gambling  house 
kept  by  Adams  in  the  city  of  Springfield.  Execution 
was  issued  on  this  judgment  and  returned  nulla  bona. 
Appellee  then  filed  his  bill  in  chancery  for  the  pur- 
pose of  subjecting  the  premises  owned  by  appellant, 
G.  J.  Little,  to  the  payment  of  the  judgment,  and 
averring  in  this  bill  that  the  loss  was  had  at  gaming 
in  the  premises  located  at  121  South  Fourth  street  in 
the  city  of  Springfield  and  owned  by  appellant,  and 
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that  appellant  Little  knew  that  Adams  was  conducting 
a  gaining  house  therein  and  knowingly  permitted 
gambling  to  be  conducted  in  his  property. 

To  the  amended  bill  appellant  filed  a  special  plea  of 
nul  tiel  record,  also  a  plea  that  the  judgment  recovered 
by  appellee  Wing  against  said  Adams  was  obtained 
by  fraud  and  collusion  between  Adams  and  complain- 
ant, and  that  said  Wing  did  not  lose  three  thousand 
dollars  or  any  other  sum  in  gambling  rooms  kept  by 
Adams  in  the  building  of  Little  as  set  forth  in  the  bill 
of  complaint  Issue  was  joined  upon  the  plea  of  nvi 
Hel  record,  and  a  demurrer  filed  to  the  second  amended 
special  plea.  The  demurrer  to  this  plea  was  sustained, 
appellant  filed  his  answer  and  replication  was  filed 
thereto.  Appellant  filed  a  cross-bill  alleging  that  said 
judgment  was  obtained  by  fraud  and  collusion  between 
Wing  and  Adams  and  asked  to  have  said  judgment 
set  aside  and  vacated;  a  demurrer  was  sustained  to 
the  cross-bill. 

Upon  the  hearing  appellant  demanded  that  a  jury  be 
impaneled  and  that  certain  questions  presented  to  the 
court  be  submitted  to  the  jury  for  determination.  The 
court  refused  to  submit  these  propositions  as  requested 
by  appellant  Little  but  did  submit  to  the  jury  the  fol- 
lowing question  as  an  issue  of  fact  to  be  tried  by  the 
jury: 

'*Did  the  defendant  G.  J.  Little  at  any  time  during 
the  month  of  November,  1908  or  subsequent  thereto 
and  prior  to  the  26th  of  February,  1909,  knowingly 
permit  the  premises  described  in  the  amended  bill  of 
complaint  to  be  used  or  occupied  as  and  for  a  place 
where  games  of  chance  for  money  and  other  valuable 
things  were  played!'* 

This  question  was  answered  in  the  affirmative  by  the 
jury.  The  court  refused  to  set  aside  the  verdict  of 
the  jury,  and  upon  final  hearing  found  the  issues  for 
the  complainant  and  entered  a  decree  in  accordance 
with  the  prayer  of  the  bill,  directed  that  execution  issue 
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against  the  property  in  question,  and  that  the  same 
be  sold  to  satisfy  the  judgment. 

Appellant  insists  that  this  decree  is  erroneous  and 
should  be  reversed  and  urges  that  the  court  erred  in 
sustaining  the  demurrer  to  its  special  plea,  in  sus- 
taining the  demurrer  to  the  cross-bill,  in  the  admission 
and  rejection  of  evidence  and  the  instructions  given  to 
the  jury  upon  the  question  of  fact  submitted  to  it,  and 
that  the  decree  is  not  supported  by  the  evidence. 

Upon  the  contention  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  special  plea  alleging  that  the 
judgment  was  obtained  by  fraud  and  collusion  between 
Wing  and  Adams,  the  issue  presented  by  this  plea  was 
a  collateral  attack  upon  the  judgment  rendered  by  the 
Circuit  Court  of  Sangamon  county  in  favor  of  Wing 
against  Adams.  This  judgment  as  between  Wing  and 
Adams  in  no  manner  affected  the  property  of  appel- 
lant, and  it  was  of  no  concern  to  him  whether  the 
judgment  was  obtained  by  fraud  and  collusion  as  he 
was  in  no  manner  bound  thereby ;  it  was  of  no  concern 
to  him  that  Wing  had  obtained  the  judgment  against 
Adams,  as  appellant  Little  could  not  in  any  way  be 
injured  or  affected  by  that  judgment  except  in  a  pro- 
ceeding to  subject  his  property  to  a  sale  for  its  satis- 
faction ;  and  the  question  as  to  whether  or  not  the  loss 
for  which  this  judgment  was  recovered  occurred  in  the 
premises  owned  by  appellant,  and  that  he  knew  gamb- 
ling was  carried  on  therein  by  Adams,  is  presented 
for  the  first  time  in  this  suit.  Before  a  recovery 
could  be  had  as  against  appellant  it  was  necessary  that 
appellee  prove  that  the  money  was  lost  by  gaming  in 
a  gaming  house  kept  or  conducted  by  Adams  and  that 
appellant  knew  and  permitted  gambling  to  be  con- 
ducted therein  by  Adams.  It  is  a  familiar  rule  in 
chancery  that  the  chancellor  may  present  an  issue  of 
fact  to  a  jury  for  its  determination,  but  unless  such 
is  required  to  be  submitted  by  law  to  a  jury,  the  finding 
of  the  jury  is  merely  directory  and  is  not  conclusive, 
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and  the  chancellor  upon  final  hearing  may  follow  that 
verdict  or  entirely  disregard  it.  Upon  the  submitting 
of  that  question  to  the  jnry  it  cannot  be  assigned  as 
error  that  the  chancellor  erred  in  its  instruction  to  the 
jury,  as  the  submission  of  that  question  was  discre- 
tionary with  the  chancellor. 

Upon  the  contention  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  cross-bill,  we  find  upon  exam- 
ination of  this  cross-bill  that  the  object  and  prayer  of 
the  bill  was  to  set  aside  the  judgment  as  between  Wing 
and  Adams,  appellant  was  not  a  party  to  that  judg- 
ment and  he  was  not  entitled  upon  a  cross-bill  to  have 
the  judgment  in  favor  of  Wing  and  against  Adams  set 
aside,  he  could  make  a  complete  and  ample  defense  as 
against  that  judgment  upon  the  answer,  and  it  could 
be  of  no  concern  to  him  that  Wing  had  obtained  the 
judgment  against  Adams.,  The  judgment  in  favor  of 
Wing  against  Adams  having  been  rendered  by  a  court 
of  competent  jurisdiction  and  not  having  been  ap- 
pealed from,  set  aside  or  vacated,  is  conclusive  as  be- 
tween Wing  and  Adams,  as  to  the  right  of  Wing  to  re- 
cover against  Adams. 

The  property  of  appellant  Little  cannot  be  sub- 
jected to  the  payment  of  this  judgment  except  on 
proof  of  the  allegations  in  complainant's  bill  that  the 
money  was  lost  at  gaming  in  a  gaming  house  kept  or 
maintained  by  Adams  in  the  building  in  question  owned 
by  Little,  and  upon  the  final  hearing  in  the  trial  court 
the  chancellor  as  well  as  the  jury  found  that  appellant 
Little  knowingly  permitted  gambling  to  be  carried  on 
in  the  building  in  question  owned  by  him,  and  the 
chancellor  found  by  his  decree  that  these  gambling 
rooms  were  conducted  by  Adams  and  that  appellee 
lost  his  money  therein. 

We  have  carefully  examined  this  record,  and  we  are 
satisfied  that  the  proof  fully  sustains  the  allegations 
of  the  bill  and  the  findings  made  by  the  chancellor  in 
his  decree,  and  that  the  decree  rendered  is  correct  and 
should  not  be  disturbed.   It  is,  therefore,  affirmed. 
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F.  W.  Cook  Brewing  Companj^  Appellant,  t.  Xary 

Ooldblatt  et  aL,  Appellees. 

1.  Appeal  and  ebbob,  |  1361* — when  not  error  to  permit  filing 
of  additional  pleas  at  time  of  trial.  In  an  action  on  a  guaranty 
contract,  held  not  error  for  court  to  permit  the  defendant  to  file  a 
plea  of  non  e$t  factum  after  the  trial  had  begun,  where  the  request 
to  file  such  plea  was  not  made  until  after  plaintiff,  by  leave  of 
court,  had  filed  an  additional  count  to  hie  declaration. 

2.  Appeal  and  ebbob,  S  1361* — when  not  error  to  permit  de- 
fendant  to  file  additional  pleas.  The  right  to  file  additional  pleas 
Is  a  matter  in  the  discretion  of  the  trial  court,  and  unless  the  court 
has  abused  this  discretion  it  is  not  error  to  permit  such  pleas  to 
be  filed. 

8.  Guabantt,  I  22* — what  questions  relating  to  alteration  of  conr 
tract  ore  for  court  and  jury.  In  an  action  on  a  guaranty  contract, 
where  the  defense  is  that  there  was  a  material  alteration  of  the 
contract  by  the  attachment  of  a  rider  thereto  after  the  contract 
was  signed  by  the  defendants,  heJd  on  conflicting  evidence  that 
the  question  whether  a  rider  was  attached  before  or  after  the  con- 
tract was  signed  was  for  the  Jury,  but  the  question  whether  the 
attachment  of  the  rider  after  the  contract  was  signed  was  such  a 
material  alteration  as  will  avoid  the  contract  is  for  the  court. 

4.  Guabanty,  9  37* — when  instruction  erroneous  as  submitting  a 
question  of  law.  In  an  action  on  a  guaranty  contract,  where  the 
defense  is  that  there  was  a  material  alteration  of  the  contract  by 
the  attachment  of  a  rider  thereto  and  also  the  filling  in  of  blanks 
in  the  oontract  after  it  was  signed  by  the  defendants,  an  instruc- 
tion submitting  to  the  Jury  the  question  whether  there  was  an 
alteration  of  the  contract,  held  erroneous  as  submitting  to  the  Jury 
a  question  of  law,  where  under  the  instruction,  the  Jury  might 
have  determined  that  the  filling  in  of  the  blanks  constituted  a  ma- 
terial alteration. 

6.  Guabantt,  I  22* — when  filling  in  blanks  not  an  alteration  of 
contract.  Where  a  party  signs  a  contract  of  guaranty  in  blank  and 
delivers  it,  the  party  to  whom  it  is  delivered  has  the  right  to  fill 
in  the  blanks,  and  by  so  doing  he  does  not  alter  the  contract  If  he 
filled  the  blanks  In  accordance  with  the  agreement  of  the  parties. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;'  the  Hon. 
James  A.  Cbeiohton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Reversed  and  remanded.  Opinion  filed  October 
16,  1913. 
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CJiUiBSFiE  &  FiTZGEBAU)^  f  OF  appellant. 

John  G.  Fbiedmetbb  and  Stevens  &  Hebndok,  for 
appellees. 

Mb.  Pbesiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 

Plaintiff  brings  this  action  against  defendants  npon 
an  alleged  contract  of  guaranty  whereby  it  is  claimed 
defendants  guarantied  the  financial  responsibility  of 
Joseph  Goldblatt  according  to  an  agreement  entered 
into  between  Goldblatt  and  plaintiff  whereby  plaintiff 
contracted  to  sell  the  products  of  its  brewery  to  Gold- 
blatt exclusively  in  Springfield,  Illinois,  and  by  which 
agreement  plaintiff  sold  its  beer  to  Goldblatt  at  cer- 
tain stipulated  prices  on  the  conditions  named  in  said 
agreement. 

The  alleged  contract  of  guaranty  upon  which  this 
action  is  based  guaranties  the  payment  by  Goldblatt 
for  all  the  products  of  plaintiff  *s  brewery  bought  by 
him. 

To  the  declaration  as  originally  filed  by  plaintiff, 
defendants  pleaded  only  the  general  issue,  afterwards 
by  leave  of  the  court,  one  additional  count  was  filed, 
after  the  case  had  been  called  for  trial  and  after  plain- 
tiff had  filed  the  additional  count,  defendants  obtained 
leave  to  file  a  plea  of  non  est  factum.  The  trial  re- 
sulted in  a  verdict  and  judgment  for  defendants,  from 
which  judgment  plaintiff  prosecutes  this  appeal. 

Appellant  insists  that  the  court  erred  in  granting 
leave  to  defendants  to  file  the  plea  of  non  est  factum 
after  the  trial  had  begun.  This  request  to  file  this  plea 
was  not  made  until  after  the  additional  count  to  the 
declaration  had  been  filed  by  plaintiff;  the  filing  of 
this  additional  count  gave  to  the  defendants  the  further 
right  to  plead  as  they  had  the  right  to  set  up  any  mat- 
ter after  the  filing  of  this  additional  count  that  they 
might  see  fit  that  would  be  a  proper  defense  to  this 
action.   But  notwithstanding  defendants  might  do  this 
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as  a  matter  of  right,  the  right  to  file  additional  pleas 
is  a  matter  in  the  discretion  of  the  trial  court,  and  un- 
less the  court  has  abused  this  discretion  it  is  not  error 
to  do  so*  The  court  properly  permitted  this  plea  to 
be  filed. 

The  evidence  is  conflicting  as  to  whether  or  not  the 
contract  of  guaranty,  which  is  partially  written  and 
partially  printed,  had  the  blanks  which  are  now  filled 
with  writing  filled  in  at  the  time  the  contract  was  signed 
by  all  the  sureties.  Dr.  Compton,  one  of  the  defend- 
ants, testifies  that  none  of  those  blanks  were  filled  in 
at  the  time  he  signed  the  contract. 

The  only  defense  offered  to  this  action  is  that  the 
contract  made  with  Goldblatt  which  these  defendants 
guarantied  should  be  performed  by  Goldblatt  was 
changed  and  a  material  alteration  made  therein  after 
it  was  signed  by  the  defendants.  The  evidence  dis- 
closes that  the  contract  between  Goldblatt  and  the  con- 
tract of  guaranty  are  all  upon  a  single  sheet  of  paper, 
and  the  defendants  insist  that  when  they  signed  this 
contract  of  guaranty  it  consisted  of  but  the  one  single 
sheet  of  paper. 

As  the  contract  now  appears  in  the  record  it  has 
pasted  thereto  a  slip  of  paper  which  is  designated  as 
a  rider.    This  rider  is  in  the  following  language : 

**  Springfield,  111.,  August  26,  1910.  The  sureties  on 
this  bond  hereto  attached  agree  that  the  above  bond 
shall  cover  the  amount  of  beer,  on  hand  at  Springfield, 
August  15, 1910,  and  a  car  of  beer  shipped  from  Evans- 
ville,  Indiana,  August  13,  1910,  the  cash  net  value  of 
the  same  amounting  to  $1,289.57,  the  cases  and  bottles 
belonging  to  the  F.  W.  Cook  Brewing  Company,  the 
above  being  the  correct  amount.    Signed : 

F.  W.  Cook  Bbewing  Company, 

By  Edw.  E.  Pbegleb. 
Joseph  Goldblatt.'' 

The  contract  without  this  rider  only  guarantied  the 
payment  of  the  accounts  of  Goldblatt  with  the  plaintiff 
which  might  accrue  after  the  date  of  that  contract, 
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August  26,  1910,  and  the  defendants  insist  that  the 
attaching  of  this  rider  to  the  contract,  whereby  it 
rendered  them  liable  not  only  for  future  shipments  of 
beer  to  Goldblatt  but  also  for  that  that  had  been 
shipped  to  him  on  August  13th  and  August  15th  as 
stated  in  this  rider,  and  that  by  attaching  this  rider 
to  the  original  contract  the  plaintiff  made  such  a  ma- 
terial alteration  in  the  contract  of  guaranty  that  it 
avoids  the  contract  which  they  did  sign.  Plaintiff,  on 
the  other  hand,  insists  that  the  rider  was  fastened  to 
and  made  a  part  of  this  contract  of  guaranty  before 
it  was  signed  by  the  defendants.  The  evidence  upon 
this  question  is  very  conflicting  and  it  is  impossible 
to  reconcile  it;  it  became  and  was  a  question  for  the 
jury  to  determine  whether  the  rider  was  attached  be- 
fore or  f^fter  the  contract  was  signed  by  the  defend- 
ants, and  that  question  must  be  left  to  the  jury  under 
proper  instructions  by  the  court. 

If  this  rider  was  attached  before  the  contract  was 
signed  then  the  defendants  are  liable,  if  it  was  not 
so  attached  then  the  attaching  of  it  to  the  contract 
was  such  a  material  alteration  as  will  avoid  their  con- 
tract and  they  cannot  be  held  liable  thereunder.  The 
question  as  to  whether  or  not  the  rider  was  attached 
before  or  after  the  signing  of  the  contract  was,  as 
above  stated,  a  question  for  the  jury,  but  the  question 
as  to  whether  or  not  the  attaching  of  the  rider,  if  it 
was  attached  after  the  contract  was  signed,  was  such 
a  material  alteration  as  will  avoid  the  contract  is  one 
for  the  determination  of  the  court  and  not  for  the 
jury.  The  court,  however,  gave  to  the  jury  on  behalf 
of  the  defendants  the  following  instruction : 

**The  court  instructs  the  jury  that  if  you  find  from 
a  preponderance  of  the  evidence  that  said  contract 
between  Goldblatt  and  said  brewing  company  had  been 
materially  altered,  changed  or  added  to  since  the  sign- 
ing of  the  said  contract  of  guarantee  by  the  defendants 
herein  without  the  knowledge  or  consent  of  said  de- 
fendants and  that  said  defendants  have  not  acquiesced 
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in  any  snch  alteration,  change  or  addition,  if  any, 
then  you  should  return  a  verdict  for  the  defendants." 
If  the  defendant  Compton  had  not  testified  that  no 
blanks  in  the  contract  were  filled  at  the  time  he  signed 
it,  then  the  only  question  as  to  the  material  alteration 
in  this  contract  would  be  whether  the  rider  was  at- 
tached before  or  after  the  contract  was  signed,  and 
the  only  question  that  should  properly  have  been  sub- 
mitted to  the  jury  was  whether  or  not  this  rider  was 
so  attached,  and  if  it  was  so  attached,  the  question  of 
its  materiality  was  for  the  court  and  not  for  the  jury. 
If  the  jury  did  determine  in  their  deliberations  that 
the  rider  was  attached  after  the  contract  was  signed 
by  the  defendants  then  they  must  also  have  determined 
that  there  was  a  material  alteration,  and  if  there  had 
been  no  evidence  of  any  other  additions  to  this  con- 
tract we  would  be  inclined  to  hold  that  the  giving  of 
this  instruction  was  not  error,  but  with  the  evidence 
of  Compton  that  no  blanks  were  filled  at  the  time  the 
contract  was  signed,  the  question  as  to  a  material 
alteration  of  the  contract  was  not  alone  with  the  at- 
taching of  the  rider  so  far  as  the  submitting  of  the 
question  to  the  jury  was  concerned,  although  they 
might  have  found  in  their  deliberations  that  the  rider 
was  attached  when  the  contract  was  signed  they  might 
under  this  instruction  have  determined  that  the  filling 
in  of  the  blanks,  if  they  believed  they  were  filled  in 
after  the  contract  was  signed,  was  a  material  altera- 
tion of  this  contract,  while  the  law  is  that  if  the  party 
signs  a  contract  of  this  character  in  blank  and  delivers 
it,  the  party  to  whom  it  is  delivered  has  the  right  to 
fill  in  these  blanks,  and  by  doing  so  he  does  not  alter 
the  contract  if  he  filled  the  blanks  in  accordance  with 
the  agreement  of  the  parties.    By  giving  this  instruc- 
tion to  the  jury  the  court  submitted  to  it  a  question  of 
law,  and  the  judgment  must  therefore  be  reversed  and 
the  cause  remanded.    The  judgment  is  reversed  and 
the  cause  remanded* 

Reversed  and  remanded. 
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Andrew  J.  Miller^  Appellee^  t.  Assnreds'  National 
Mutual  Fire  Insurance  Company  of  Decatur^ 
Illinois^  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wil- 
liam G.  CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1912.  Affirmed.  Opinion  filed  October  16,  1913.  Be- 
hearing  denied  December  3,  1913.  Certiorari  granted  by  Supreme 
Court 

Statement  of  the  Case. 

Action  by  Andrew  J.  Miller  against  Assureds' 
National  Mutual  Fire  Insurance  Company  of  Decatur, 
Illinois,  a  corporation,  to  recover  on  a  policy  of  fire 
insurance  reinsuring  the  risk  of  another  company. 
From  a  judgment  in  favor  of  plaintiff  for  two  thousand 
one  hundred  and  seventy-three  dollars,  defendant  ap- 
peals. 

This  is  the  second  appeal  of  this  case  to  this  court. 
Upon  the  former  appeal  the  judgment  of  the  trial 
court  was  reversed  and  the  cause  remanded.  The 
former  opinion  was  written  by  Mr.  Justice  Puter- 
baugh,  and  the  facts  are  fully  stated  in  the  former 
opinion  found  in  164  111.  App.  237. 

McGiNLBY  &  WnjBY  and  GniLESPiE  &  Fitzgebald,  for 
appellant. 

Sheridan  &  Gbubee  and  Lefobgee,  VAHi  &  Milleb, 
for  appellee. 

Mb.  Pbbsiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Insurance,  §  705* — when  plea  of  failure  of  consideration  for 
reinsurance  contract  demurrable.    In  an  action  to  recover  on  a  fire 
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Insurance  policy,  the  contract  being  an  agreement  to  reinsure  the 
risks  of  another  company,  with  conditions  requiring  the  policy 
holder  to  assign  to  the  defendant  whatever  claim  he  might  have 
against  such  other  company  for  unearned  premiums  and  pay  the 
balance  in  cash,  action  of  court  in  sustaining  demurrers  to  de- 
fendant's pleas  of  failure  of  consideration  setting  up  that  the 
agreement  on  the  part  of  plalntifE  to  assign  his  claim  against  the 
former  company  without  in  any  way  averring  that  no  assignment 
of  the  claim  was  made,  held  not  error. 

2.  Witnesses,  §  298* — when  character  evidence  as  to  reputation 
for  truth  and  veracity  not  too  remote  to  impeach  toitnesa.  To  im- 
peach the  character  of  witnesses  for  their  truth  and  veracity,  evi- 
dence offered  to  show  their  reputation  at  a  place  where  they  re- 
sided two  years  prior  to  the  time  of  the  facts  involved  in  contro^ 
versy,  held  admissible,  and  action  of  court  in  sustaining  an  ob- 
jection to  such  evidence  because  too  remote,  held  error,  though  not 
prejudicial  error. 

8.  Appeal  Ain>  erbob,  9  1456* — when  error  in  auataining  demurrer 
to  plea  cannot  he  complained  of.  Defendant  cannot  complain  that 
trial  court  improperly  sustained  a  demurrer  to  his  plea  where  he 
was  permitted  upon  the  trial  to  Introduce  evidence  which  could  only 
have  been  proper  under  his  plea. 


Charles  E*  Moran,  Appellant,  t.  A.  B.  Dennis  and 

Oliyer  Morgan,  Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
William  B.  Scholfield,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1912.  Reversed  and  remanded  with  directions. 
Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  Charles  E.  Moran  against  A.  B.  Dennis 
and  Oliver  Morgan,  in  assumpsit,  to  recover  a  certain 
sum  alleged  to  be  due  to  plaintiff  from  defendants  by 
reason  of  the  defendants  procuring  the  release  of  a 
mortgage  which  plaintiff  had  assumed  as  a  prior  gran- 
tee.  From  an  order  sustaining  a  demurrer  to  plain- 
tiff ^s  declaration,  plaintiff  appeals. 
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Hennanson  v.  Shaffer,  184  111.  App.  273. 

Q-.  W.  Salmaks,  for  appellant. 

A.  B,  Dennis,  for  appellees. 

Mb.  Pbesiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Beelsion. 

MoBTOAGES,  I  270* — When  declaration  in  assumpsit  for  ivrongfut 
release  of  mortgage  states  a  cause  of  action.  Declaration  in  cm- 
sumpsit  against  two  defendants  to  recover  a  sum  claimed  to  be 
due  to  plaintift  by  reason  of  the  wrongful  release  of  a  mortgage, 
alleging  that  plaintift  was  a  grantee  of  mortgagor  and  was  com- 
pelled to  pay  the  mortgage  by  reason  of  a  clause  in  his  deed  as- 
suming the  mortgage,  that  one  of  the  defendants,  a  subsequent 
grantee,  who  also  assumed  the  mortgage  wrongfully  procured  the 
other  defendant,  the  mortgagee,  to  execute  a  release  thereof,  thereby 
depriving  the  plaintiif  of  the  right  to  pursue  the  property  and  fore- 
close the  mortgage,  held  to  state  a  cause  of  action,  and  that  the 
action  of  the  court  in  sustaining  a  demurrer  to  the  declaration  was 
error. 


Otto  Hermanson,  Plaintiff  in  Error,  t.  Louis  Shaffer, 

Defendant  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Vermilion  county;  the  Hon.  Mobton 
W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  Otto  Hennanson  against  Louis  Shaflfer, 
chief  of  police  of  the  city  of  Danville,  to  recover  dam- 
ages for  false  imprisonment,  it  being  alleged  that  de- 
fendant imprisoned  and  detained  plaintiff  in  prison 
without  reasonable  or  probable  cause.    From  a  judg- 
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ment  in  favor  of  defendant  on  a  directed  verdict, 
plaintiff  brings  error. 

F.  L.  Deapeb,  for  plaintiff  in  error. 

J.  B.  Mann,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Philbriok  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Abbest,  §  25* — necessity  of  ivarrant  Ample  authority  Is 
vested  In  the  police  of  a  city  to  arrest  a  person  in  the  act  of  violat- 
ing an  ordinance  without  a  warrant  having  been  issued  therefor. 

2.  Ajzbebt,  §  25* — when  police  officer  may  arrest  i€ithout  a  toar- 
rant  being  issued,  A  patrolman  finding  a  person  in  a  city  travel- 
ing from  house  to  house  with  his  satchel  containing  boxes  and 
bottles  therein,  apparently  in  the  act  of  peddling,  in  violation  of 
an  ordinance,  may  arrest  him  without  a  warrant  being  Issued  there- 
for. 

3.  False  impbisonment,  §  26* — "burden  of  proof.  In  an  action 
for  false  Imprisonment  it  Is  incumbent  upon  the  plalntifT  to  show 
that  there  was  no  reasonable  ground  or  cause  to  believe  the  plain- 
tiff guilty  of  the  charge  for  which  he  was  arrested  and  imprisoned. 

4.  False  impbisonment,  S  30* — when  direction  of  verdict  for  de- 
fendant  proper.  In  an  action  for  false  imprisonment,  a  directed  ver- 
dict to  find  for  defendant  held  not  error,  where  from  the  evidence 
the  only  conclusion  that  can  be  arrived  at  Is  that  there  was  reason- 
able cause  to  believe  that  plaintiff  was  guilty  of  the  charge  for 
which  he  was  arrested. 

5.  False  impbisonment,  §  28* — proof  sufficient  to  bar  recovery. 
In  an  action  for  false  imprisonment,  the  record  of  the  Judgment 
of  the  police  magistrate  showing  that  plaintiff  pleaded  guilty  to 
the  charge  for  which  he  was  arrested,  and  testimony  of  the  police 
magistrate  to  the  same  effect,  held  to  be  sufficient  proof  alone  to 
bar  a  recovery. 

6.  Abbest,  S  22* — power  of  city  to  detain  person  arrested  in 
custody  over  night,  A  person  arrested  and  taken  to  a  city  prison 
at  a  late  hour  is  not  entitled  to  an  Immediate  trial;  the  city  has 
a  right  to  hold  him  In  custody  until  the  city  is  able  to  secure 
witnesses  and  prepare  for  trial,  and  under  R.  S.  c.  24,  art.  VI,  §  12^ 
J.  &  A.  H  1355,  it  is  not  unlawful  to  confine  him  in  the  city  prison 
until  the  following  morning  to  await  his  trial. 
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Sarah  E.  Hemmiek,  Administratrix,  Plaintiff  in 
Error,  t.  Baltimore  and  Ohio  Southwestern  Bail- 
road  Company,  Defendant  in  Error. 

1.  Master  and  sebvant,  f  98* — when  declaration  does  not  $hoiJP 
action  to  he  hased  on  Federal  Compensation  Act.  In  an  action 
against  a  railroad  company  to  recover  for  the  death  of  an  en- 
gineer, where  the  declaration  is  not  based  upon  the  Federal  Com* 
pensation  Act  and  does  not  aver  that  the  company  was  doing  an 
interstate  commerce  business  and  does  not  allege  any  acts  showing 
that  the  company  is  controlled  by  or  comes  within  the  provisions 
of  the  Federal  act,  the  Federal  act  has  no  application  to  the  ac- 
tion, but  the  action  is  controlled  wholly  by  the  decisions  of  the 
State  courts. 

2.  Master  and  servant,  §  118* — when  release  executed  to  rail- 
road company  constitutes  a  tar  to  action  lor  death  of  engineer. 
In  an  action  against  a  railroad  company  to  recover  damages  for 
the  death  of  plaintifCs  intestate  while  employed  by  the  defendant 
company  as  an  engineer,  a  release  executed  by  plaintifC  to  the  com- 
pany's relief  department,  of  which  deceased  was  a  member,  re- 
leasing all  rights  and  claims  against  the  company  arising  from  the 
death  of  deceased  for  a  sum  of  money  provided  to  be  paid  by  rea- 
son of  deceased  being  a  member  of  such  department,  held  properly 
admissible  in  evidence  and  to  constitute  a  complete  bar  to  the  action. 

Error  to  the  Circuit  Court  of  Sangamon  county;  the  Hon.  James 
A.  Creiouton,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    AiELrmed.    Opinion  filed  October  16,  1913. 

Alonzo  Hoff  and  Albbbt  Salzenstein,  for  plaintiff 
in  error. 

Geaham  &  Gbaham^  for  defendant  in  error ;  Edwabd 
Babton,  of  counsel. 

Mb.  Pbesiding  Justice  Phu^biok  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  brought  by  plaintiff  against  de- 
fendant to  recover  for  the  death  of  her  husband  who 
was  killed  in  a  railroad  accident  on  the  defendant's 

railroad.    The  declaration  consists  of  several  counts 

* 

*8ee  niln«lB  Notes  IHgett,  Vols.  XI  to  XV,  oamo  toplo  and  MOtioii  iiiimboK* 


276  Appellate  Coubts  of  Illinois. 

Hemmlck  v.  B.  and  O.  Southwestern  R  Co.,  184  111.  App.  275. 

charging  negligence  against  the  defendant  in  various 
forms  whieh  resulted  in  the  death  of  plaintiff's  hus- 
band. Plaintiff's  husband  was  an  engineer  in  the  em- 
ploy of  the  defendant  and  was  killed  while  performing 
the  duties  of  engineer,  by  reason  of  the  train  upon 
which  he  was  engineer  running  into  an  open  switch 
thereby  causing  a  collision  with  cars  upon  the  switch 
track.  The  deceased  was  killed  either  by  reason  of 
the  impact  of  the  collision  or  by  the  reason  of  jump- 
ing from  his  engine  after  his  train  had  gone  into  the 
open  switch  and  upon  the  siding. 

The  defendant  Company  provided  a  relief  depart- 
ment known  as  the  Baltimore  and  Ohio  Railroad  Be- 
lief Department ;  the  deceased  was  a  member  of  this  de- 
partment, and  by  reason  of  being  a  member  of  this 
department  and  maintaining  his  membership  therein, 
the  widow  and  child  were  paid  twenty-five  hundred 
dollars;  upon  the  payment  of  this  sum,  the  following 
release  was  executed  and  delivered  to  the  defendant 
Company : 

The  Baltimore  and  Ohio  Railroad  Co. 

Relief  Department. 
Release  on  Account  of  Death  Benefit. 

Whereas,  David  0.  Hemmick,  deceased,  lately  in  the 
service  of  The  Baltimore  and  Ohio  Southwestern  Rail- 
road Company,  was  a  member  of  the  Relief  fund  of  the 
Relief  Department  the  then  Baltimore  and  Ohio  Rail- 
road Company  under  Application  No.  505672,  and  the 
Death  Benefit  payable  from  said  Relief  Department 
on  account  of  such  membership,  amounting  to 
TWENTY-FIVE  HUNDRED  DoUars  ($2500.00)  with 
impaid  Disablement  Benefit  amounting  to. . .  .Dollars 

($ ) . .,  is  upon  the  condition  of  the  execution  of 

this  Release,  as  provided  in  the  said  application,  pay- 
able to  his  widow,  Sarah  R.  Hemmick,  and  Lenora 
Mildred  Hemmick. 

Now,  therefore,  we,  the  undersigned,  do  hereby 
acknowledge  that  the  payment  of  the  said  amount  by 
the  said  Relief  Department  as  aforesaid,  which  pay- 
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ment  is  hereby  acknowledged,  is  in  full  satisfaction 
and  discharge  of  all  claims  or  demands  on  account  of, 
or  arising  from,  the  death  of  said  deceased,  which  we 
now  have,  or  may,  or  can  hereafter  have  against  The 
Baltimore  and  Ohio  Railroad  Company,  operating  the 
said  Belief  Department,  and  The  Baltimore  and  Ohio 
Southwestern  Railroad  Company,  and  the  Baltimore 
and  Ohio  Railroad  Company,  •  •  •  and  do  hereby 
release  and  forever  discharge  The  Baltimore  and  Ohio 
Southwestern  Railroad  Company,  The  Baltimore  and 
Ohio  Railroad  Company,  and  the  said  other  companies 
from  all  said  claims  and  demands. 

The  undersigned  hereby  admits  that  under  the  terms 
of  the  said  application  and  the  regulations  of  the  Re- 
lief Department,  the  acceptance  of  the  said  benefits 
of  itself  operates  as  a  full  release  of  all  the  claims 
of  the  undersigned  for  damages  by  reason  of  said 
injuries  against  any  of  the  said  companies  above  re- 
ferred to. 

Witness  our  hands  and  seals  this  25th  day  of  March, 
A.  D.,  1911. 
In  the  presence  of: 

T.  W.  Ashley, 
Alonzo  Huff, 
J.  D.  Marnby. 

Sarah  E.  Hemmick, 

Widow  and  beneficiary , 
Sarah  E.  Hemmick, 
Administrator  of  the  Estate 
of  David  0.  Hemmick,  de- 
ceased , 
Sarah  E.  Hemmick, 
Guardian  of  Lenora  Mildred 
Hemmick,  minor  daughter 
and  joint  beneficiary  of  Da- 
vid 0.  Hemmick,  deceased.     (L.  S.)'* 
Notwithstanding    the    receipt    of    the    twenty-five 
hundred  dollars  provided  for  in  this  release,  the  pay- 
ment of  which  is  not  denied,  plaintiff  contends  she  is 
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entitled  to  recover  for  the  death  of  her  husband  if 
caused  by  the  negligence  of  the  defendant  Company. 

The  cause  was  tried  below,  and  after  the  evidence 
of  the  plaintiff  was  heard  a  motion  was  made  by  de- 
fendant to  direct  a  verdict  in  its  behalf;  this  motion 
was  denied.  Defendant  then  offered  in  evidence  the 
release  above  set  forth,  which  was  admitted  by  the 
court,  and,  after  all  the  evidence  was  heard,  the  motion 
to  direct  a  verdict  for  the  defendant  was  renewed, 
and  the  motion  sustained,  and  the  jury  directed  to  re- 
turn a  verdict  for  the  defendant,  holding  that  the  re- 
lease, the  execution  of  which  was  not  denied,  was  a  bar 
to  this  action.  Plaintiff  insists  that  the  court  erred 
in  admitting  this  release  in  evidence,  and  in  directing 
a  verdict  for  the  defendant,  and  prosecutes  this  appeal. 

From  the  view  taken  by  this  court  upon  this  record, 
it  is  unnecessary  to  discuss  or  determine  any  of  the 
questions  raised  excepting  those  relating  to  this  re- 
lease and  the  rulings  of  the  court  thereon. 

The  declaration  is  not  based  upon  the  Federal  Com- 
pensation Act,  and  does  not  aver  that  the  defendant 
Company  was  doing  an  interstate  commerce  business, 
does  not  allege  any  acts  showing  that  the  defendant 
Company  is  controlled  by  or  comes  within  the  provi- 
sion of  the  Federal  Compensation  Act;  consequently, 
the  Federal  act  has  no  application  to  the  case  at  bar, 
and  it  must  be  controlled  wholly  by  the  decisions  of 
the  State  courts.  Luken  v.  Lake  Shore  <S>  M.  S.  Ry. 
Co.,  248  111.  377. 

The  deceased  having  become  a  member  of  the  re- 
lief department  of  the  defendant  Company,  and  plain- 
tiff having  received  the  amount  of  money  provided 
to  be  paid  by  reason  of  her  husband  being  a  member  of 
that  department,  and  having  received  the  same  from 
the  defendant  Company,  and  executed  a  release  for  the 
same  and  releasing  all  rights  and  claims  against 
the  defendant  Company,  that  release  is  a  complete 
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bar  to  the  prosecution  of  this  action  under  Eckman  v. 
Chicago,  B.  S  Q.  B.  Co.,  169  111.  312 ;  Pennsylvania  Co. 
V.  Chapman,  220  HI.  428. 

The  trial  court  did  not  err  in  admitting  the  release 
in  evidence  or  in  directing  a  verdict  for  the  defendant, 
and  its  judgment  is  therefore  affirmed. 

Affirmed. 


City  of  JaeksonTlUe,  Appellee,  t.  John  Tieira  et  al.^ 

Appellants. 

1.  iNToxicATiifG  LiQuoEs,  §  167* — tohen  Mil  l>y  city  loill  not  tie  to 
restrain  violation  of  an  ordinance.  Bill  cannot  be  maintained  by  a 
city  for  a  temporary  injunction  to  restrain  persons  from  keeping 
and  occupying  premises  for  the  purpose  of  storing  and  taking  orders 
for  the  sale  of  intoxicating  liquors  in  violation  of  a  city  ordinance, 
where  the  city  has  made  no  attempt  to  prosecute  either  of  the  de- 
fendants for  a  violation  of  the  ordinance  in  the  city  courts,  to  in- 
diet  by  the  grand  jury  or  to  prosecute  by  information  before  the 

Ck>unty  Court. 

2.  Intoxicating  liquobs,  f  167 • — when  hill  ioUl  not  lie  to  close 
place  kept  for  storing  and  taking  orders  for  the  sale  of,  in  violation 
of  ordinance.  Before  a  bill  in  chancery  will  lie  to  close  as  a  nuis- 
ance, a  place  kept  by  defendants  for  storing  and  taking  orders  for 
the  sale  of  intoxicating  liquors  in  violation  of  a  city  ordinance,  the 
defendants  are  entitled  to  a  trial  by  a  jury  upon  the  questions 
whether  or  not  liquors  were  sold  in  violation  of  the  ordinance, 
whether  they  kept,  maintained  and  stored  such  liquors  in  violation 
of  the  ordinance,  and  whether  the  premises  were  occupied  for 
such  purpose. 

Thompson,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon.  Owen 
P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.  Reversed  and  remanded  with  directions.  Opinion  filed 
October  16.  1913. 
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Thomas  F.  Ferns,  for  appellants;  Adams,  Nelms  & 
Eeisch,  of  counsel. 

William  N.  Hairgrove,  for  appellee. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

The  City  of  Jacksonville  filed  its  bill  in  chancery 
alleging  that  the  defendants  were  the  owners  of  cer- 
tain real  estate  described  in  said  bill  and  located  in 
the  City  of  Jacksonville ;  that  on  said  real  estate  was 
a  two-story  brick  building  occupied  by  one  of  the  de- 
fendants and  that  the  room  so  occupied  by  the  defend- 
ant Vieira  was  used  for  the  purpose  of  storing  and 
taking  orders  for  the  sale  of  intoxicating  liquors ;  that 
by  reason  thereof  said  building  was  at  that  time  and 
prior  thereto  a  common  nuisance  alleging  that  said 
Vieira  would  continue  to  occupy  said  room  in  said 
building  for  the  purpose  of  so  taking  orders  for  the 
sale  and  storing  of  intoxicating  liquors  unless  re- 
strained by  the  People's  writ  of  injunction  as  prayed 
for  in  said  bill;  that  the  acts  of  the  said  defendants 
were  in  violation  of  an  ordinance  of  the  City  of  Jack- 
sonville regarding  the  sale  and  giving  away  of  intoxi- 
cating liquors,  duly  passed  by  said  City  of  Jackson- 
ville and  then  in  force. 

Upon  the  filing  of  this  bill  a  temporary  injunction 
was  issued  restraining  the  defendants  from  keeping 
and  occupying  said  premises  for  the  illegal  use  as 
aforesaid  and  from  therein  taking  orders  or  permit- 
ting people  to  there  congregate  for  the  purpose  of 
drinking,  bartering,  exchanging  or  in  any  manner  us- 
ing intoxicating  liquors.  The  defendants  entered  a 
motion  to  dissolve  the  temporary  writ  of  injunction 
issued  upon  said  bill  and  upon  hearing  upon  said  mo- 
tion the  same  was  denied,  and  from  the  order  denying 
the  motion  to  dissolve  this  injunction  the  defendants 
have  prosecuted  an  appeal  to  this  court. 

The  only  questions  raised  by  this  appeal  are,  wheth- 
er or  not  the  City  of  Jacksonville  hfts  the  power  or 
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authority  under  the  law  to  file  a  hill  for  injunction  re- 
garding the  sale  or  giving  away  of  intoxicating  liquors 
or  keeping  places  where  the  same  may  be  stored,  sold 
or  drunk  upon  the  premises,  and  whether  a  bill  in  chan- 
cery is  the  proper  remedy  to  restrain  a  violation  of 
this  ordinance  without  any  other  remedy  having  been 
resorted  to.  No  attempt  was  made  upon  the  part  of 
the  City  of  Jacksonville  to  prosecute  either  of  the  de- 
fendants in  an  action  at  law  for  the  violation  of  the 
ordinances  which  it  is  insisted  were  being  violated  be- 
fore  the  filing  of  this  bill  but  this  is  an  original  prose- 
cution commenced  by  way  of  injunction  to  restrain  the 
doing  of  certain  acts  which  it  is  insisted  by  appellee 
create  a  nuisance  and  that  the  city  has  the  power  to 
abate  a  nuisance  by  a  bill  in  chancery.  Appellee  relies 
upon  the  case  of  Stead  v.  Fortner,  255  HI.  477,  as  au- 
thority for  this  proceeding.  The  Fortner  case  is  dis- 
tinguishable from  the  one  at  bar  from  the  fact  that 
local  authorities  had  tried  in  every  way  possible  to 
prosecute  at  law  the  alleged  violations  of  the  law  for 
selling  intoxicating  liquors  in  anti-saloon  territory  in 
the  city  of  Shelbyville,  Illinois,  where  the  case  arose. 
The  proper  authorities  had  presented  the  matter  to  the 
grand  jury  for  indictment  and  the  grand  jury  of  the 
county  had  refused  to  indict ;  they  also  filed  informa- 
tions in  the  County  Court  of  Shelby  county  and  the 
County  Court  refused  to  issue  warrants  upon  the  in- 
formation, and  after  having  failed  to  secure  a  prose- 
cution in  every  way  possible  in  an  action  at  law  resort 
was  then  had  to  a  bill  in  chancery,  and  it  was  sus- 
tained. In  the  case  at  bar  there  has  been  no  attempt 
in  any  way  to  prosecute  either  for  a  violation  of  the 
ordinances  in  the  city  courts,  to  indict  by  the  grand 
jury,  or  to  prosecute  by  information  before  the  County 
Court.  The  prosecution  in  the  Fortner  case,  supra^  was 
not  for  a  violation  of  a  city  ordinance,  but  for  a  viola- 
tion of  the  Dramshop  Act,  and  the  bill  was  filed  by  the 
Staters  Attorney  of  Shelby  County  and  the  Attorney 
General  of  the  State  of  Illinois  and  prosecuted  in  the 
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name  of  the  Attorney  General,  only  after  a  complete 
failure  to  secure  prosecutions  at  law ;  consequently,  the 
Fortner  case  cannot  be  considered  authority  for  this 
prosecution,  and  we  have  been  cited  to  no  authority  by 
appellee  in  which  a  bill  in  chancery  will  lie  at  the  first 
instance  to  restrain  a  violation  of  an  ordinance  of  a 
city. 

The  question  as  to  whether  or  not  liquors  were  sold 
in  violation  of  the  ordinance,  whether  they  were  kept, 
maintained  and  stored  in  violation  of  the  ordinance, 
and  whether  the  premises  were  occupied  for  such  pur- 
poses is  a  question  of  fact  and  upon  these  questions 
the  defendant  is  entitled  to  a  trial  by  jury,  and  cannot 
be  deprived  of  such  trial  by  the  filing  of  a  bill  in  chan- 
cery by  the  city  of  Jacksonville.  The  ordinance  which 
it  is  insisted  was  being  violated  provides  that  upon  the 
conviction  of  any  person  keeping  or  maintaining  prem- 
ises where  intoxicating  liquors  are  sold  in  violation  of 
the  ordinance,  it  shall  be  part  of  the  judgment  of  the 
conviction  that  the  place  shall  be  kept  shut  until  a  bond 
with  suflScient  security  in  the  sum  of  one  thousand  dol- 
lars shall  be  provided  conditioned  that  no  further  vio- 
lation of  the  law  will  be  committed  at  such  place,  and 
until  either  a  conviction  is  had  or  a  suflScient  showing 
made  that  the  officers  whose  duty  it  is  to  enforce  the 
ordinances  refuse  to  obey  the  law  and  that  no  conviction 
or  trial  can  be  had  by  reason  thereof,  a  bill  in  chancery 
will  not  lie. 

In  Finegan  v.  Allen,  46  111.  App.  553,  the  Appellate 
Court  of  the  First  District  held  that  an  injunction  will 
not  be  issued  to  restrain  the  violation  of  a  city  ordi- 
nance, that  the  enforcement  of  a  city  ordinance  is  not 
one  of  the  functions  of  a  court  of  chancery,  and  in 
People  V.  Condon,  102  111.  App.  449,  that  a  bill  will  not 
lie  to  restrain  the  commission  of  criminal  acts,  and 
we  fully  agree  with  that  court  upon  this  question; 
and  the  Supreme  Court  in  Foyer  v.  Village  of  Des 
Plaines,  123  111.  Ill  and  Yates  v.  Village  of  Batavia, 
79  111.  500,  have  further  held  that  a  court  of  equity 
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will  not  restrain  by  injunction  offenders  of  a  viola- 
tion of  an  ordinance  of  the  city;  and  before  a  bill  in 
chancery  will  lie  to  close  the  place  of  the  defendants 
as  a  nuisance,  defendants  are  entitled  to  a  trial  by  jury 
upon  the  question  of  fact  as  to  whether  or  not  the  place 
is  kept  in  violation  of  the  ordinance  and  contrary  to 
its  provisions. 

The  motion  to  dissolve  this  injunction  should  have 
been  allowed;  to  deny  it  was  error.  The  order  of  the 
court  denying  the  motion  is  therefore  reversed,  set 
aside  and  held  for  naught,  and  the  cause  is  remanded 
to  the  trial  court  with  directions  to  enter  an  order  dis- 
solving the  temporary  injunction. 

Reversed  and  remanded  with  directions. 

Mb.  Justice  Thompson  dissents. 


C.  E.  Hoxworth^  Appellant^  y.  Walter  Eepple^  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  McDonough  county;  the  Hon. 
CoN&AD  G.  GuMBABT,  Judgo,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  C.  E.  Hoxworth  against  Walter  Kepple 
to  recover  back  money  paid  for  hay  on  account  of  the 
hay  being  damaged  and  a  mistake  in  measuring  same 
and  for  breach  of  warranty  for  the  quality  thereof. 
Suit  was  commenced  before  a  justice  of  the  peace, 
where  plaintiff  recovered  judgment.  Defendant  then 
appealed  to  the  County  Court;  where  judgment  was 
rendered  in  favor  of  defendant  on  a  directed  verdict, 
from  which  judgment  plaintiff  appeals. 
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Bryant  v.  Vandalia  R.  Co.,  184  111.  App.  284. 

VosE  &  Creel,  for  appellant. 
Flack  &  Lawyer,  for  appellee. 

Mr.  Presiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Axtctions  and  AUcnoNEEBS,  §  6* — tohen  purchaser  of  hay  at  auo- 
Hon  sale  cannot  complain  of  amount  paid  for.  Where  a  person  pur- 
chases hay  at  an  auction  sale  at  so  much  a  ton,  it  being  announced 
at  the  time  of  the  sale  that  the  hay  had  been  measured  by  dis- 
interested persons  and  that  bidders  not  satisfied  with  such  measure- 
ments would  be  given  opportunity  to  remeasure  the  same,  held  that 
the  purchaser  cannot  complain  that  he  did  not  get  the  full  amount 
paid  for  where  he  voluntarily  settles  for  the  hay  after  he  had  ample 
opportunity  to  ascertain  the  amount  thereof  before  making  pay- 
ment. 


6.  W.  Bryant^  Appellee,  y.  Yandalia  Railroad  Company^ 

Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the  Hon.  Wil- 
liam G.  Cochran,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.  Reversed  and  remanded.  Opinion  filed  October 
16,  1913. 

Statement  of  the  Case. 

Action  by  G.  W.  Bryant  against  Vandalia  Eail- 
road  Company  to  recover  for  services  rendered  to 
defendant  by  plaintiff  as  station  agent.  Suit  was  com- 
menced before  a  justice  of  the  peace  and  plaintiff  re- 
covered a  judgment.  Defendant  then  appealed  to  the 
Circuit  Court  where  judgment  was  rendered  in  favor 
of  plaintiff  for  one  hundred  and  thirty-five  dollars, 
and  from  that  judgment  defendant  appeals. 

*See  nilnols  Notes  Diffest,  Vols.  XI  to  XV,  same  topio  and  section  number. 
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Outtbn,  Ewing,  McCtjijLouqh  &  Wibeman  and  E. 
J.  Mtllbe,  for  appellant, 

John  E.  Jennings,  for  appellee. 

Mb.  Pbesidinq  Justice  Philbbick  delivered  the  opin- 
ion of  the  conrt. 

Abstraet  of  the  Deeision. 

1.  Masteb  and  bebyant,  §  71* — when  station  agent  far  railroait 
company  not  chargeable  toith  loss  resulting  from  mistake  in  sale 
of  tickets.  Where  a  station  agent  in  the  employ  of  a  railroad  com- 
pany makes  a  mistake  in  selling  excursion  tickets  at  a  price  be- 
low the  tariff  rates,  in  an  action  by  such  agent  against  the  rail- 
road company  for  wages  held  that  the  company  cannot  charge  him 
with  the  loss  occasioned  by  the  sale  of  the  tickets,  where  the  proof 
shows  that  the  agent  used  his  best  judgment  and  eYery  aYailable 
effort  for  the  purpose  of  ascertaining  the  rate,  and  after  consult- 
ing the  traYeling  passenger  agent  •f  the  company  aYailed  himself 
of  eYery  means  at  his  command  to  ascertain  the  correct  fare. 

2.  Mabtkb  and  bebyant,  §  88* — allowance  of  attorney's  fees  in 
an  action  for  wages.  Under  the  statute  entitling  plaintiff  to  at^ 
torney's  fees  in  an  action  for  wages,  where  trial  is  by  jury,  the 
question  as  to  the  amount  of  attorney's  fees  is  for  the  court;  but 
before  such  fees  may  be  allowed  it  is  necessary  that  the  Jury  should 
find  that  the  amount  due  was  the  amount  demanded  of  defendant 
in  the  written  demand  made  by  plaintiff,  and  find  that  the  amount 
was  due  for  labor,  wages,  etc. 

3.  Mabteb  and  sebvant,  §  88* — when  submission  to  jury  of  ques- 
tion as  to  amount  of  attorneifs  fees  is  error.  In  an  action  by 
a  station  agent  against  a  railroad  company  to  recoYer  wages,  where 
demand  is  made  under  R.  S.  1909,  c.  13,  ^  13,  J.  &  A.  If  5285,  to 
recover  attorney's  fees  held  error  for  the  court  to  submit  to  the 
Jury  the  question  of  the  amount  of  attorney's  fees  and  Judgment 
rendered  on  a  general  Yerdict  for  wages  including  attorney's  fees 
reYcrsed. 

4.  Mabteb  and  bebvant,  S  88* — persons  entitled  to  attorney's  fees 
in  action  for  wages.  R.  S.  1909,  c.  13,  If  13,  J.  &  A.  f  5285,  per- 
mitting a  recoYery  of  attorney's  fees  in  an  action  for  wages,  held 
broad  enough  in  its  terms  to  permit  the  recovery  of  attorney's 
fees  by  a  person  employed  by  a  railroad  company  as  station  agent. 

*8ee  iUinoU  Notes  Dlffent,  VoU.  XI  to  XY,  lame  topte  and  Mction  number. 
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Mary  Kaminiskl^  Administratrix,  Appellee,  y.  Corn 
Products  Refining  Company,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the  Hon. 
Theodorf.  N.  GBEEI9,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.  Reversed.  Opinion  filed  October  16,  1913.  Re- 
hearing denied  December  3,  1913.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Mary  Kaminiski,  administratrix  of  the 
estate  of  Frank  Kaminiski,  deceased,  against  Com 
Products  Refining  Company,  a  corporation,  to  recover 
for  the  death  of  the  deceased  alleged  to  have  been 
caused  by  the  defendant  unlawfully  and  negligently 
maintaining  a  certain  box  in  a  highway  in  such  a  con- 
dition that  deceased  in  driving  along  the  highway  ran 
over  and  upon  the  same  and  was  thrown  from  his 
wagon  and  killed.  From  a  judgment  in  favor  of  plain- 
tiff for  seven  thousand  dollars,  defendant  appeals. 

Page,  Wead,  Hunter  &  Scully,  for  appellant. 

pRETTYMAN,  Velde  &  Prettyman,  for  appellee. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Roads  and  bridges,  §  184* — when  owner  of  ahutting  property 
liable  for  maintaining  a  piMic  nuisance  in  highway.  Where  an 
owner  of  property  abutting  on  a  public  highway  maintains  in  tho 
highway  a  box  used  to  connect  pipes  from  city  water  works  with 
pipes  leading  from  the  highway  to  the  property,  such  box  having 
been  constructed  by  a  former  owner  of  the  property,  held.  In  an 
action  against  the  owner  for  the  death  of  a  person  alleged  to  have 
been  caused  by  the  defective  condition  of  such  box  while  driving 
on  the  highway,  that  the  only  theory   upon   which   plaintifT   could 


*See  nilnoifl  Notes  Dlirest,  Vols.  XI  to  XV,  same  topic  and  section  number. 
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recover  would  be  that  the  maintaining  of  such  box  In  the  highway 
for  the  use  of  defendant  was  a  public  nuisance  and  that  defendant 
was  negligent  in  failing  to  abate  same. 

2.  Roads  and  bbidges,  §  196* — when  teamster  guilty  of  contrihu- 
tory  negligence  in  avoiding  obstruction  in  highway.  In  an  action 
against  an  abutting  owner  on  a  public  highway  to  recover  for  the 
death  of  plaintiffs  intestate  alleged  to  have  been  caused  by  de- 
fendant maintaining  an  obstruction  in  the  highway  by  reason 
whereof  deceased  fell  from  his  wagon  and  was  killed,  a  verdict  In 
favor  of  plaintiff  held,  not  sustained  by  the  evidence,  the  evidence 
showing  that  deceased  was  guilty  of  contributory  negligence  in 
driving  his  team. 


William  J.  Jones^  Appellee,  y.  Cinelnnatl,  Hamilton 
and  Dayton  Railway  Company,  Appellant. 

(Not  to* be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wil- 
liam C.  Johns,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  William  J.  Jones  against  Cincinnati,  Ham- 
ilton and  Dayton  Eailway  Company,  a  corporation,  to 
recover  for  the  loss  of  a  trunk  •and  its  contents  as 
baggage.  The  trunk  was  placed  in  defendant's  depot 
and  during  the  night  the  depot  was  broken  into,  the 
trunk  rifled  and  its  contents  taken.  From  a  judgment 
in  favor  of  plaintiff  for  $58.55,  defendant  appeals. 

OuTTEN,  EwiNG;  McCuLLOUGH  &  WiEBMAN,  for  ap- 
pellant. 

Chestee  Allan  Smith,  for  appellee, 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

^ _      I       I  — —  — • ■ — — -^^ 

•See  niinoie  Notes  Digest,  Vole.  XI  to  XV,  eame  topio  and  section  niunber. 
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Abstract  of  the  Deeislon. 

1.  Cabbiebs,  {  544* — when  liable  for  baggage  Miolen  from  bag- 
gage room.  In  an  action  to  recover  for  the  loss  of  baggage  which 
was  stolen  from  plaintiil's  trunk  while  stored  in  defendant's  depot 
at  night,  a  verdict  in  favor  of  plaintiff  was  sustained,  the  evidence 
showing  that  entrance  was  made  through  the  ticket  ofllce  and  wait- 
ing room  to  the  baggage  room  and  the  door  leading  from  the  wait- 
ing room  to  the  baggage  room  was  unlocked. 

2.  Cabbiebs,  {  541* — wTiat  constitutes  proper  baggage.  Contents 
of  a  trunk  consisting  of  passenger's  wearing  apparel,  together  with 
other  personal  property  as  he  had  or  was  used  by  him,  articles  and 
trinkets,  of  no  considerable  value,  for  his  grandchildren  and  a  small 
amount  of  jewelry  which  had  belonged  to  his  deceased  wife,  held, 
to  constitute  baggage. 


John    W,   Neal,   Appellant,   t.    Fletcher    6.   Burch, 

Appellee. 

Libel  and  slandeb,  §  100* — when  declaration  avers  defamation 
actionable  per  se.  In  an  action  for  slander,  a  declaration  charging 
that  defendant  spoke  and  published  concerning  plaintifT  that  he 
with  others  had  sworn  to  a  lie,  had  sworn  falsely  and  that  affidavit 
is  false,  held,  to  aver  language  actionable  per  se  under  R.  S.  c.  126, 
J.  &  A.  If  10576,  without  averring  that  the  statements  were  made  of 
and  concerning  any  judicial  proceeding  or  of  and  concerning  any 
action,  time  or  place  or  regarding  any  matter  which  required  that 
an  affidavit  should  be  made  by  the  plaintiff. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon.  OwEir 
P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.  Reversed  and  remanded  with  directions.  Opinion  filed 
October  16,  1913. 

William  N.  Hairgrovb,  for  appellant. 

M.  T.  Layman,  for  appellee. 

Mb.  Presiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 
This  is  an  action  for  slander  brought  by  the  plaintiff 

•Bee  niiuois  Notes  l>lgmt.  Vols.  XI  to  XV,  uune  topie  and  Motion  number. 
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against  the  defendant.  The  declaration  charges  that 
the  defendant  made,  spoke  and  published  of  and  con- 
cerning the  plaintiff  certain  false,  slanderous,  malicious 
and  defamatory  words,  as  follows : 

''They  (meaning  the  plaintiff)  have  sworn  to  a  lie. 
They  (meaning  plaintiff  as  well  as  others)  have  sworn 
falsely.  This  affidavit  (meaning  the  affidavit  signed 
and  sworn  to  by  plaintiff)  is  false.  He  (meaning  plain- 
tiff as  well  as  others)  has  sworn  to  a  lie.'' 

meaning  and  intending  thereby  that  in  making  a  certain 
affidavit  the  plaintiff  had  sworn  falsely,  also  that  plain- 
tiff had  perjured  himself,  he  had  sworn  to  a  lie.  The 
affidavit  in  which  this  matter  is  alleged  to  have  been 
made  was  presented  to  the  city  counsel  of  the  city  of 
Waverly,  Illinois,  regarding  a  pavement  in  that  city. 
Defendant  demurred  to  the  declaration,  and  the  de- 
murrer was  sustained  by  the  court.  Plaintiff  elected  to 
stand  by  his  declaration,  and  judgment  was  entered 
thereon,  in  bar  of  action  and  for  costs.  Plaintiff  prose- 
cutes this  appeal. 

The  only  question  raised  by  this  appeal  is  the  suf- 
ficiency of  the  declaration. 

While  at  common  law  the  language  averred  in  this 
declaration  was  not  actionable  per  se,  the  statute  of 
this  State  upon  slander  and  libel  (Chapter  126,  Hurd's 
Eevised  Statutes,  J.  &  A.  ^  10576)  is  as  follows: 

*^It  shall  be  deemed  slander  and  shall  be  actionable 
to  charge  any  person  with  swearing  falsely  or  with 
having  sworn  falsely  or  having  used,  uttered  or  pub- 
lished words  of,  to  or  concerning  any  person  which  in 
their  common  acceptation  amount  to  such  charge, 
whether  the  words  be  spoken  in  conversation  of  and 
concerning  a  judicial  proceeding  or  nof 

Under  this  statute  it  was  not  necessary  to  charge  that 
the  statements  were  made  of  and  concerning  any  judicial 
proceeding  or  of  and  concerning  any  action,  time  or 
place  or  regarding  any  matter  which  required  that  an 
affidavit  should  be  made  by  the  plaintiff;  the  statute 
makes  the  uttering  and  publishing  of  the  language 
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averred  in  this  declaration  actionable  per  se.  Sanford 
V.  Gaddis,  13  111.  329.  The  demurrer  admits  the  utter- 
ing and  publishing  of  the  words  as  alleged  in  the 
declaration.  The  declaration  is  suflScient  to  require 
defendants  to  plead  thereto,  and  it  was  error  for  the 
court  to  sustain  the  demurrer,  and  by  reason  of 
the  error  of  the  court  the  judgment  is  reversed  and  the 
cause  remanded  with  directions  to  the  trial  court  to 
overrule  the  demurrer. 

Reversed  and  remanded  with  directions. 


Edward  Moss^  Appellee,  t.  Estate  of  Joseph  Redmon, 

Appellant. 

1.  Bills  and  notes,  |  451* — when  finding  of  jury  on  Question  of 
payment  of  promissory  note  sustained  hy  the  evidence.  In  an  action 
on  a  promissory  note  and  to  have  the  same  allowed  against  the 
estate  of  the  deceased  maker,  the  evidence  being  conflicting  on  the 
question  whether  the  note  had  been  paid  by  the  deceased,  held, 
that  a  verdict  in  favor  of  plaintiff  was  not  manifestly  against  the 
weight  of  the  evidence,  and  that  the  evidence  was  sufllcient  to  sus- 
tain the  verdict. 

2.  Bills  and  notes,  §  426* — what  evidence  inadmissible  to  ahoto 
payment.  In  an  action  on  a  promissory  note  and  to  have  the  same 
allowed  as  a  claim  against  the  estate  of  the  maker,  evidence  offered 
by  defendant  that  plaintifT  was  present  in  a  proceeding  to  have  a 
conservator  appointed  for  the  maker,  prior  to  his  death,  and  did 
not  dispute  testimony  that  the  maker  was  not  at  that  time  indebted 
to  any  one,  held.  Inadmissible  as  a  circumstance  tending  to  show 
that  plaintiff's  note  had  been  paid,  the  plaintifT  not  being  a  party 
to  that  proceeding  and  not  required  to  dispute  the  testimony  offered 
to  protect  his  claim. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon.  E.  R. 
E.  KiMRRouGH,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.     Affirmed.     Opinion  filed  October  16,  1»13. 

W.  H.  Clinton  and  F.  C.  Van  Seller,  for  appellant 
F.  T.  O'Hair  and  H.  S.  Tanner,  for  appellee. 

Bee  lUinols  Notes  Digest,  Vols.  XI  to  XV,  same  toplo  and  section  nombar. 
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Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

This  cause  of  action  is  upon  a  note  of  the  principal 
sum  of  two  thousand  dollars,  of  date,  December  10, 
1902,  given  by  one  Joseph  Redmon  in  his  lifetime  to 
Sdward  Moss,  appellee.  Joseph  Redmon  died  some  time 
during  December,  1911,  and  this  note  was  probated 
against  his  estate  in  the  County  Court  of  Edgar  county. 
The  payment  of  the  note  was  resisted  by  the  adminis- 
trator, and  trial  was  had  which  resulted  in  a  finding 
and  judgment  for  the  defendant.  Appellee  appealed  to 
the  Circuit  Court  and  upon  trial  in  that  court  recovered 
a  judgment  against  tjie  estate  of  Joseph  Redmon,  de- 
ceased, for  the  principal  and  interest  of  this  note. 

The  estate  prosecutes  this  appeal  and  assigns  as 
reasons  for  reversing  this  judgment  that  the  court 
erred  in  the  rejection  of  certain  evidence  offered  by 
the  estate,  and  for  the  further  reason  that  the  judgment 
is  contrary  to  the  law  and  evidence. 

The  facts  as  disclosed  by  this  record  show  that 
Joseph  Redmon  in  his  lifetime  borrowed  four  thousand 
dollars  from  one  John  Moss,  the  father  of  appellee, 
Edward  Moss;  that  he  also  borrowed  from  Ed  Moss 
the  sum  of  two  thousand  dollars  which  is  represented 
by  the  note  in  question;  that  during  the  lifetime  of 
Joseph  Redmon,  John  Redmon,  his  son,  held  a  power 
of  attorney  for  the  transaction  of  the  business  of 
Joseph  Redmon;  that  Ed  Moss,  appellee  herein,  was 
the  son-in-law  of  Joseph  Redmon,  deceased;  that 
John  Redmon  owed  Joseph  Redmon  two  thousand  dol- 
lars, and  that  at  that  time  the  note  in  question  was 
still  unpaid,  that  Joseph  Redmon,  during  his  lifetime, 
together  with  John  Redmon  and  either  John  or  Ed 
Moss  or  both  of  them,  met  at  the  Citizens'  National 
Bank  some  time  during  November,  1906,  at  which  time 
John  Redmon  paid  his  father  the  two  thousand  dollars 
owed  by  him.  That  this  two  thousand  dollars  was  paid 
by  Joseph  Redmon  at  that  time  either  to  Ed  Moss  in 
payment  of  the  note  in  question  or  to  John  Moss  in 
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payment  of  the  balance  of  the  four  thousand  dollars 
which  Joseph  Eedmon  owed  him,  appellant  insisting 
that  the  money  was  paid  to  Ed  Moss  in  consideration 
and  satisfaction  of  the  note  upon  which  this  judgment 
was  rendered,  appellee  contending  that  he  was  not 
present  at  the  time  of  this  transaction  in  the  Citizens* 
Bank  and  that  the  money  was  paid  to  John  Moss  in 
satisfaction  of  the  balance  due  him  on  the  four  thou- 
sand dollar  note  which  he  held  against  Joseph  Bedmon. 

Upon  the  contention  of  appellant  that  the  judgment 
is  contrary  to  the  evidence,  we  find  upon  this  record 
that  the  evidence  upon  this  question  is  very  conflicting, 
and  cannot  be  reconciled,  the  evidence  of  the  appellant 
supporting  his  contention  and  the  evidence  offered  on 
behalf  of  appellee  supporting  his  contention.  When 
such  a  condition  exists,  it  is  clearly  and  solely  the 
province  of  the  jury  to  determine  the  questions  of  fact 
upon  which  there  is  such  a  conflict  of  evidence,  and  the 
jury  by  their  verdict  have  found  the  facts  in  this  case 
and  upon  the  question  as  to  which  note  was  paid  at 
this  meeting  in  the  Citizens  *  National  Bank  against  the 
contention  of  appellant,  and  under  the  familiar  rule 
which  has  been  followed  by  this  court,  the  verdict 
should  not  be  disturbed,  unless  the  court  can  say  that 
the  verdict  is  clearly  and  manifestly  against  the  weight 
of  the  evidence,  and  we  are  satisfied  that  there  is 
sufficient  evidence  in  this  record  to  sustain  the  verdict 
of  the  jury. 

Upon  the  contention  that  the  court  erred  in  sustain- 
ing the  objection  to  evidence  offered  on  behalf  of  ap- 
pellant, the  record  discloses  that  prior  to  the  death 
of  Joseph  Eedmon  a  conservator  was  appointed  for 
him  by  .the  County  Court  of  Edgar  county,  that  upon 
hearing  upon  the  application  for  the  appointment  of 
this  conservator,  Ed  Moss  was  present  and  testimony 
was  given  at  that  time  that  Joseph  Eedmon  was  not  at 
the  time  of  the  appointment  of  the  conservator  indebted 
to  anyone,  that  his  debts  had  all  been  paid,  that  Ed 
Moss  sat  by  in  the  trial  and  did  not  in  any  manner 
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attempt  to  dispute  or  contradict  the  testimony  showing 
that  Joseph  Redmon  was  not  at  that  time  indebted 
to  any  person,  and  upon  the  trial  in  the  Circuit  Court 
in  this  case  appellant  offered  to  show  that  this  testi- 
mony was  given  in  the  trial  for  the  appointment  of  a 
conservator  and  that  the  same  was  not  contradicted  or 
denied  in  any  way  by  Ed  Moss,  contending  that  thereby 
he  should  be  estopped  from  now  setting  up  this  claim, 
and  that  that  evidence  was  competent  as  a  circum- 
stance tending  to  show  that  the  note  in  question  had 
been  paid.  The  court  sustained  objection  to  this  testi- 
mony and  we  think  properly  so,  as  at  that  time  Ed 
Moss  was  not  required  for  the  purpose  of  protecting 
any  claim  that  he  might  have  against  the  estate  to 
deny  or  contradict  the  evidence  offered,  he  was  not 
a  party  to  that  proceeding  and  had  no  right  simply 
because  he  held  a  claim  against  the  estate  to  offer  any 
evidence  therein. 

No  complaint  is  made  of  the  giving  or  refusing  of 
instructions,  and  finding  no  reversible  error  in  this 
record  the  judgment  is  afi&rmed. 

Affirmed. 


The  Adder  Maehine  Company^  Appellant^  y.  E.  A.  Boss^ 

Appellee. 

1.  Appbai.  aot)  ebbob,  §  1689* — when  want  of  joinder  of  issue  on 
plea  cannot  he  urged.  Appellant  cannot  raise  the  question  that  no 
replication  had  heen  filed  to  a  plea  where  the  parties  proceeded 
with  the  trial  as  though  issue  had  been  Joined  thereon. 

2.  Replevin,  §  103* — when  plea  of  property  in  another  not 
supported  hy  the  evidence.  In  replevin  to  recover  property 
pledged  by  plaintiff's  agent  to  defendant  as  collateral  security  for 
a  personal  loan  to  the  agent,  the  agent  having  executed  a  bill  of 
sale  of  the  property  to  a  third  party,  a  company  in  which  defendant 
was  interested  as  a  partner,  held,  that  a  plea  of  title  in  such  com- 
pany was  not  supported  by  the  evidence,  the  evidence  showing 


•See  nUnois  Notes  Biffest,  YoU.  XI  to  XY,  same  topic  and  section  number. 
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that  defendant  knew  that  the  agent  did  not  own  the  property,  and 
the  company  of  which  defendant  was  a  partner  being  chargeable 
with  the  knowledge  of  the  defendant,  and  knowing  that  the  prop- 
erty was  transferred  solely  for  the  purpose  of  securing  the  indebted 
ness  due  from  the  agent 

3.  Replevin,  §  114* — (idmissihiUty  of  evidence.  In  replevin  to  re- 
cover property  pledged  by  plaintiff's  agent  to  defendant  to  secure 
a  personal  loan  to  the  agent,  the  agent  having  executed  a  bill  of 
sale  to  a  company  in  which  defendant  was  interested  as  a  partner, 
held,  that  the  bill  of  sale  was  admissible  under  a  plea  that  the  title 
was  in  the  company  as  tending  to  contradict  the  testimony  of  the 
agent  that  he  v^as  not  the  owner  of  the  property,  but  that  it  was 
competent  for  plaintiff  to  explain  the  bill  of  sale  by  showing  that  it 
was  executed  as  a  mortgage  solely  for  the  purpose  of  securing  the 
indebtedness  of  the  agent. 

4.  Evidence,  §  333* — when  parol  evidence  admisaihJe  to  shon 
consideration  for  written  instrument.  The  rule  that  eridence  can- 
not be  offered  to  vary  or  contradict  the  terms  of  a  written  instru- 
ment is  not  violated  by  the  admission  of  evidence  tending  to  show 
what  the  consideration  for  the  instrument  was. 

5.  Replevin,  §  147* — when  refusal  of  plaintiff's  requested  instruc- 
tion is  error.  In  replevin  to  recover  property  pledged  by  plaintiff's 
agent  to  a  third  party  as  collateral  security  for  a  personal  loan  to 
the  agent,  refusal  to  give  an  instruction  for  plaintiff  instructing  the 
jury  "that  to  entitle  plaintiff  to  recover  property  replevined,  under 
the  Issues  joined,  it  Is  only  necessary  that  it  should  prove  by  a  pre- 
ponderance of  the  evidence  that  it  was  the  owner  of  the  property  in 
question  or  entitled  to  the  possession  of  the  same  when  this  suit 
was  commenced  and  that  it  had  been  wrongfully  taken  from  its  pos- 
session by  defendant  or  that  it  was  wrongfully  detained  by  him," 
held  error. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
William  B,  Scholfield,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1913.  Reversed  and  remanded.  Opinion  filed  Octo- 
ber 16,  1913. 

S.  F.  ScHECTEE  and  Lindley,  Pbnwell  &  Lindley, 
for  appellant. 

DwYER  &  DwYER,  for  appellee. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  of  replevin  brought  by  appellant 

*See  nilnois  Notes  Digest,  Vols.  XI  to  XV,  game  tople  mnd  Motion  nniaber* 
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to  recover  from  appellee  two  adding  machines.  The 
trial  below  resulted  in  a  judgment  for  defendant. 

To  the  declaration  filed  appellee  filed  three  pleas, 
one  of  non  detinet,  another  non  cepit  and  the  other 
property  in  the  Danville  Credit  Company.  The  plea 
of  property  in  the  Danville  Credit  Company  was  not 
filed  until  after  the  trial  had  begun  and  the  record  does 
not  show  that  issue  was  joined  on  this  plea,  but  the 
parties  having  proceeded  with  the  trial  the  same  as 
though  issue  had  been  joined,  appellant  cannot  now 
raise  the  question  that  no  replication  had  been  filed  to 
this  plea. 

Appellant  was  the  manufacturer  of  the  two  adding 
machines  in  question;  it  had  as  its  agent  at  Danville, 
Illinois,  one  C.  A.  Simon.  Simon  finding  it  necessary 
to  raise  money  for  his  own  individual  purpose,  applied 
to  appellee,  who  was  a  member  of  a  partnership  doing 
business  in  Danville  under  the  name  of  the  Danville 
Credit  Company,  for  a  loan  of  money.  Simon  had  his 
office  in  rooms  occupied  by  the  Danville  Credit  Com- 
pany. At  one  time  he  secured  fifty  dollars,  and  this 
sum  was  afterwards  increased  by  various  amounts  to 
two  hundred  and  seventy-five  dollars.  At  the  time  of 
the  securing  of  the  first  fifty  dollars,  Simon  delivered  to 
Boss  one  of  the  adding  machines  in  question,  and  be- 
fore securing  the  final  amount  which  he  received  Boss 
insisted  on  securing  possession  of  the  other  machine 
as  collateral  security,  and  a  bill  of  sale  was  made  by 
Simon  to  the  Danville  Credit  Company  for  the  two 
machines  in  question. 

Appellee,  Boss,  was  familiar  with  the  fact  and  knew 
that  Simon  was  not  the  owner  of  these  machines,  that 
he  was  the  agent  of  appellant,  and  had  been  its  agent 
in  the  city  of  Danville  and  sold  these  machines  for 
some  time  prior  to  the  transactions  in  question,  and 
the  bill  of  sale  made  by  Simon  whereby  he  attempted 
to  transfer  the  title  of  this  property  to  the  Danville 
Credit  Company  in  which  Boss  was  a  partner  does  not 
purport  to  be  a  bill  of  sale  by  appellant  Company,  but 
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was  made  solely  by  Simon.  The  Danville  Credit  Com- 
pany, of  which  appellee  was  a  partner,  was  bound  by 
the  information  had  by  Boss,  and  with  this  knowledge 
and  knowing  that  the  transfer  was  made  of  these  ma- 
chines solely  for  the  purpose  of  securing  the  indebted- 
ness due  from  Simon,  the  Danville  Credit  Company 
obtained  no  title  by  reason  of  this  bill  of  sale,  and 
therefore  the  plea  of  title  in  the  Danville  Credit  Com- 
pany is  not  supported  by  the  evidence  in  this  record. 

Upon  the  contention  that  the  court  erred  in  admit- 
ting the  bill  of  sale  in  evidence,  under  the  plea  that 
the  title  was  in  the  Danville  Credit  Company,  it  was 
admissible  as  tending  to  contradict  the  testimony  of 
Simon  that  he  was  not  the  owner  of  the  machines, 
that  he  had  possession  of  and  held  the  machines  only 
as  the  agent  of  appellant,  and  there  was  no  error  in 
the  admission  of  the  bill  of  sale;  and  having  been 
properly  admitted  the  court  did  not  err  in  permitting 
evidence  to  be  offered  to  explain  the  bill  of  sale.  While 
the  bill  of  sale  purported  to  be  a  complete  transfer 
of  the  title  upon  its  face  it  was  competent  to  show 
that  it  was  made  and  executed  as  a  mortgage  solely  for 
the  purpose  of  securing  the  indebtedness  of  Simon. 
The  rule  that  evidence  cannot  be  offered  to  vary  or 
contradict  the  terms  of  a  written  instrument  is  not 
violated  by  the  admission  of  evidence  tending  to  show 
what  the  consideration  for  the  instrument  was;  ai>- 
pellant  not  being  a  party  to  this  instrument  was  not 
bound  by  its  contents.  The  greater  weight  of  the 
evidence  in  this  record  shows  that  Boss  was  the  party, 
with  whom  Simon  was  dealing,  and  that  the  posses- 
sion of  the  machines  was  delivered  to  him.  The  record 
shows  conclusively  that  the  title  to  this  property  was 
in  appellant  and  fails  to  show  any  power  or  authority 
in  Simon  as  agent  of  appellant  to  pledge  this  property 
for  the  purpose  of  securing  his  personal  indebtedness. 

The  evidence  failing  to  support  any  of  the  pleas  filed 
by  appellee,  the  judgment  is  so  clearly  and  manifestly 
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against  the  weight  of  the  evidence  that  it  must  be  set 
aside. 

Plaintiff  requested  the  following  instruction: 

''The  Court  instructs  the  jury  that  to  entitle  plaintiff 
to  recover  property  replevined,  under  the  issues  joined, 
it  is  only  necessary  that  it  should  prove  by  a  pre- 
ponderance cff  the  evidence  that  it  was  the  owner  of 
the  property  in  question  or  entitled  to  the  possession  of 
the  same  when  this  suit  was  commenced  and  that  it 
liad  been  wrongfully  taken  from  its  possession  by  de- 
fendant or  that  it  was  then  wrongfully  detained  by 
him.^^ 

This  instruction  was  refused  by  the  court.  The  in- 
struction correctly  states  the  principle  of  law  applic- 
able to  the  facts  in  this  case  and  should  have  been 
given  to  the  jury.    The  court  erred  in  refusing  it. 

For  the  errors  indicated,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Oeorge  H.  Loyekamp,  Appellant,  t.  John   F.  Cum- 
mings, Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
Jameh  a.  CkEiGHTON,  Judgs,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  George  H.  Lovekamp  against  John  F, 
Cummings  for  damages  alleged  to  have  been  sustained 
by  plaintiff  by  reason  of  the  alleged  failure  and  re- 
fusal of  defendant  to  complete  and  fulfil  an  alleged 


298  Appellate  Courts  of  Illinois. 

Andrews  v.  City  of  White  Hall.  184  111.  App.  298. 

contract  for  the  sale  of  a  farm  owned  by  defendant  and 
claimed  to  have  been  sold  to  plaintiff  upon  a  contract 
of  purchase.  Prom  a  judgment  in  favor  of  defendant, 
plaintiff  appeals. 

Edward  C.  Knotts  and  Peebles  &  Peebles,  for  ap- 
pellant. 

D.  E.  Kinder  and  A.  J.  Dugoan,  for  appellee. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Appeal  and  ebbob,  §  528* — necessity  of  su1>mitting  questions  of  lato 
or  fact  to  trial  court  to  preserve  questions  for  review.  .Where  a 
cause  is  submitted  to  tlie  trial  court  without  a  Jury,  and  no  ques- 
tions of  law  or  fact  are  submitted  to  the  court  to  be  passed  upon 
by  It,  the  record  preaerves  no  questions  to  be  passed  upon  by  the 
court  of  review. 


Angle   Andrews^   Appellee,   t.   City   of   White   Hall, 

Appellant. 

1.  Municipal  corporations,  §  993* — duty  to  keep  sidewalk  free 
from  obstruction.  It  Is  the  duty  of  a  city  to  keep  and  maintain  its 
sidewalks  free  from  obstruction  and  dangerous  places  for  their 
entire  width  for  the  use  of  pedestrians  while  in  the  exercise  of  duo 
care  and  caution. 

2.  Municipal  cobpobatioks,  S  1098* — when  evidence  sufficient  to 
sustain  verdict  for  injuries  to  pedestrian  resulting  from  falling 
over  obstruction  on  sidewalk.  In  an  action  against  a  city  to  recover 
for  personal  Injuries  sustained  by  plaintiff  by  falling  over  an  ob- 
stnictlon  on  a  sidewalk  In  front  of  a  grocery  store,  evidence  Tiekf 
sufficient  to  sustain  a  verdict  for  the  plaintiff,  where  the  evidence 
shows  that  the  obstruction  was  placed  upon  the  sidewalk  by  the 

*See  lUlnols  Notes  Direst,  Volt.  XI  to  XV»  «aoM  topto  «nd  McUim  iiiimber* 
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keeper  of  the  store  and  the  city  had  permitted  the  obstruction  for  a 
sufficient  length  of  time  to  be  charged  with  notice  thereof. 

3.  Municipal  corporations,  §  1053* — care  required  of  persona 
iiaing  street  with  knowledge  of  obstructions.  In  an  action  against 
a  city  to  recover  for  personal  injuries  sustained  by  a  woman  fall- 
ing over  an  obstruction  on  a  sidewalk,  held  that  although  plaintiff 
may  have  known  of  the  existence  of  the  obstruction  in  the  street 
it  was  not  negligence  per  se  for  her  to  use  the  street  or  to  attemi)t 
to  pass  the  obstruction*  that  the  law  only  required  of  her  that  she 
use  such  due  care  and  caution  as  would  be  commensurate  with  her 
knowledge  of  the  conditions  and  surroundings  existing  at  the  time, 
and  that  whether  she  did  use  such  care  and  caution  is  wholly  a 
question  for  the  jury. 

4.  Appeal  and  error,  §  1561* — when  refusal  of  requested  instruc- 
tions not  error.  Not  error  for  court  to  refuse  a  requested  instruc- 
tion fully  covered  by  others  given,  though  such  instruction  contains 
a  correct  proposition  of  law. 

5.  Appeal  and  error,  S  1623* — when  error  in  the  exclusion  of  evi- 
dence harmless.  Appellant  cannot  complain  of  error  of  trial  court 
in  sustaining  objections  to  evidence  offered  by  it  where  such  evi- 
dence was  permitted  to  go  to  the  jury  at  other  times. 

Appeal  from  the  Circuit  Court  of  Greene  county;  the  Hon.  Owen 
P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

W.  L.  Winn  and  Thomas  Henshaw,  for  appellant. 
Norman  L.  Jones  and  D.  J.  Sullivan,  for  appellee. 

Mb.  Pbesiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  by  appellee  against  appellant  to 
recover  for  injuries  received  by  appellee  by  reason  of 
falling  over  an  obstruction  on  the  sidewalk  under  the 
control  of  appellant,  alleged  to  have  been  negligently 
permitted  to  be  and  remain  on  said  side  walk  by  ap- 
pellant. The  trial  below  resulted  in  a  judgment  for 
twelve  hundred  and  fifty  dollars. 

Appellee  on  the  evening  of  the  injury  went  from  her 
home  to  the  grocery  store  of  one  Piper  to  do  some 
shopping;  this  store  is  located  on  the  west  side  of 
Main  street  in  the  City  of  White  Hall.    Appellee  on  the 
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evening  of  the  accident  approached  the  store  from  the 
north  entering  the  store  at  a  door  located  in  the  middle 
of  the  building,  did  her  shopping,  and  on  leaving  the 
store  attempted  to  go  south  on  Main  street.  The  store 
was  lighted  with  electric  lights.  The  sidewalk  whicli 
was  of  cement  was  about  seven  feet  wide  and  was  six 
or  eight  inches  lower  than  the  floor  of  the  storeroom. 
In  front  of  the  store  and  south  of  the  door  at  the 
middle  entrance,  Piper  had  placed  three  steps  or 
shelves  for  the  purpose  of  displajdng  his  goods.  The 
frame  work  of  these  steps  extended  out  on  to  the  side- 
walk 351A  inches,  covering  nearly  the  half  of  the  side- 
walk. This  obstruction  had  been  there  for  a  consider- 
able length  of  time,  was  piled  with  goods  from  the 
store  in  the  daytime  but  was  left  to  remain  in  its  posi- 
tion over  night.  No  question  is  made  but  what  the 
shelving  or  steps  had  been  there  a  sufficient  length  of 
time  for  appellant  to  have  known  of  its  existence  or 
that  the  same  had  been  there  for  such  a  reasonable 
length  of  time  as  to  be  constructive  notice  to  appellant. 
On  leaving  the  store  and  attempting  to  turn  south 
upon  this  sidewalk  appellee  struck  her  foot  or  limb 
against  the  bottom  step  of  this  shelving.  She  was 
thrown  down  and  severely  injured. 

Appellant  insists  on  a  reversal  of  the  judgment  and 
as  grounds  therefor  insists  that  the  proof  does  not 
show  any  negligence  on  the  part  of  appellant  but  that 
it  establishes  conclusively  that  appellee  was  not  in  the 
exercise  of  due  care  and  caution  for  her  own  safety. 
Appellant  insists  also  that  the  court  erred  in  the  giving 
and  refusing  of  instructions. 

There  is  no  attempt  on  the  part  of  the  appellant 
to  contradict  the  proof  that  these  steps  or  shelving  was 
upon  the  sidewalk  or  that  it  covered  nearly  three  feet 
of  the  space  of  the  sidewalk,  and  upon  this  proof  there 
can  be  no  contention  that  it  was  not  an  obstruction  to 
the  free  use  of  the  sidewalk;  and  upon  what  theory 
appellant  contends  that  the  permitting  of  this  obstruc- 
tion to  be  and  remain  upon  the  sidewalk  as  the  proof 
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shows  was  not  negligence,  we  are  unable  to  compre- 
hend. 

It  is  the  duty  of  the  city  to  keep  and  maintain  its 
sidewalks  free  from  obstruction  and  dangerous  places 
for  their  entire  width  for  the  use  of  pedestrians  while 
in  the  exercise  of  due  care  and  caution,  and  the  only 
question  of  fact  left  for  determination  in  this  case  is 
whether  or  not  appellee  was  in  the  exercise  of  due  care 
and  caution  for  her  own  safety. 

Appellant  insists  that  appellee  had  been  in  the  habit 
of  visiting  this  store  of  evenings  two  or  three  times  a 
week  for  a  long  space  of  time,  that  she  knew  this  ob- 
struction was  kept  and  maintained  upon  this  sidewalk 
by  Piper,  and  that  the  lights  in  the  store  and  upon  the 
street  were  amply  sufficient  to  permit  it  to  be  easily 
discovered  and  seen  by  anyone  passing  along  the  street 
while  in  the  exercise  of  due  care  and  caution  for  their 
safety,  and  that  the  proof  is  conclusive  that  appellee 
was  not  in  the  exercise  of  due  care  and  caution. 

The  accident  happened  after  night.  While  it  is  not 
disputed  that  the  lights  in  the  store  were  burning 
brightly  and  afforded  sufficient  light  for  anyone  pass- 
ing upon  or  along  the  sidewalk  to  see  this  obstruction, 
the  question  as  to  whether  or  not  the  lights  were  burn- 
ing in  the  street  is  disputed.  Appellee,  on  the  other 
hand,  insists  that  although  the  lights  in  the  store  were 
burning,  the  obstruction  over  which  appellee  fell  was 
at  the  side  of  the  store  and  that  appellee  in  leaving 
the  brightly  lighted  store  going  upon  the  street  was 
not  able  until  her  eye  became  accustomed  to  the  dark- 
ness to  readily  discern  and  see  the  obstruction,  and  that 
by  passing  from  the  brilliantly  lighted  store  into  the 
darkness  the  obstruction  could  not  be  readily  discerned. 
What  the  evidence  upon  these  questions  established 
and  the  determination  of  the  fact  as  to  whether  ap- 
pellee was  in  the  exercise  of  due  care  was  for  the  jury. 

Although  appellee  may  have  known  of  the  existence 
of  this  obstruction,  it  was  not  negligence  per  se  for  her 
to  use  the  street  or  to  attempt  to  pass  the  obstruction ; 
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the  law  only  required  of  her  that  she  use  such  due  care 
and  caution  as  would  be  commensurate  with  her 
knowledge  of  the  conditions  and  surroundings  existing 
at  the  time,  and  whether  she  did  this  was  wholly  a 
question  of  fact  for  the  jury,  and  we  are  not  prepared 
to  say  that  the  finding  of  the  jury  upon  this  question 
is  clearly  and  manifestly  against  the  evidence,  and  un- 
less we  are  able  to  do  so,  under  the  familiar  rule 
adopted  by  the  courts,  then  verdict  should  not  be  dis- 
turbed. 

With  regard  to  the  error  which  appellant  urges  the 
court  committed  in  sustaining  objections  to  evidence 
offered  by  it  and  overruling  objections  made  by  it  to 
appellee's  testimony,  after  a  careful  examination  of 
this  record  we  are  satisfied  that  appellant  was  not  in- 
jured by  any  rulings  of  the  court  in  regard  to  the 
admission  of  evidence,  as  the  evidence  to  which  objec- 
tions were  made  by  appellant  and  sustained  was  per- 
mitted to  go  to  the  jury  at  other  times. 

Upon  the  question  of  the  refused  instruction  offered 
by  appellant,  the  court  did  not  commit  any  error,  as 
the  law  presented  by  this  instruction  was  fully  given 
to  the  jury  by  other  instructions.  But  appellant  insists 
that  it  was  entitled  to  have  these  instructions  given 
where  they  contain  correct  propositions  of  law  al- 
though other  instructions  were  given  containing  the 
same  propositions,  and  insists  on  this  although  to 
give  this  instruction  would  have  been  to  duplicate  por- 
tions of  other  instructions  given,  it  insists  upon  this 
under  the  rule  that  appellants  were  entitled  to  have  the 
jury  fully  instructed.  While  that  is  the  rule,  appel- 
lants were  not  entitled  to  duplicate  their  instructions 
in  this  manner  and  the  refusal  to  give  them  was  not 
error;  and  we  find  no  error  in  the  giving  or  refusing 
of  any  of  the  instructions,  the  jury  was  fully  and  amply 
instructed  upon  all  propositions  involved  in  this  case. 

There  being  no  reversible  error  in  this  record,  the 
judgment  is  aflSrmed. 

Affirmed. 
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Winifred  OTarrell,  Appellant,  t.  Malinda  Yiekerage 

and  E.  F.  O'Farrell,  Appellees. 

1.  Appeal  and  esbob,  §  1810* — tohen  Appellate  Court  may  enter 
final  judgment.  Where  the  cause  was  heard  by  the  trial  court,  the 
Jury  having  been  waived,  the  Appellate  Court  is  empowered  to 
render  final  judgment  without  remanding  the  cause. 

2.  Attachment,  S  312* — when  finding  of  trial  court  as  to  owner- 
ship of  property  not  sustained  hy  the  evidence.  In  an  attachment 
proceeding  in  which  the  wife  of  the  attachment  defendant  inter- 
pleaded claiming  ownership  of  the  property,  a  finding  by  the  trial 
court  of  property  in  the  attachment  defendant  held  not  warranted 
by  the  evidence,  it  appearing  that  the  property  was  purchased  by 
the  wife  with  her  own  money,  that  the  property  was  in  her  posses- 
sion at  the  time  of  the  levy,  that  the  wife  was  not  liable  on  the 
indebtedness  for  which  the  attachment  suit  was  brought,  and  that 
the  Appellate  Court  on  a  former  appeal  of  the  cause  found  that  the 
property  belonged  to  her  on  substantially  the  same  record  as  upon 
the  present  appeal,  so  far  as  the  evidence  is  concerned. 

Appeal  from  the  City  Court  of  Pana;  the  Hon.  Paul  Mc Williams, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1913. 
Reversed  with  judgment  here.    Opinion  filed  October  16,  1913. 

W.  H.  Chew  and  E.  A.  Humphrey,  for  appellant. 
J.  E.  HoGAN  and  McQuioo  &  Dowell,  for  appellees. 

Mr.  Presiding  Justice  PhHjBriok  delivered  the  opin- 
ion of  the  court. 

This  is  the  second  appeal  of  this  case  to  this  court. 
The  opinion  filed  upon  the  first  hearing  (163  111.  App. 
519)  contains  a  statement  of  facts  and  what  the  evi- 
dence proved  upon  the  first  trial.  At  that  time  the 
judgment  in  favor  of  appellee  herein  was  reversed  and 
the  cause  remanded  for  a  new  trial.  Upon  calling  the 
case  for  trial  after  the  cause  was  reinstated  in  the  trial 
court,  a  stipulation  was  entered  into  submitting  the 
cause  to  the  court  without  a  jury  upon  the  record  of 
the  testimony  taken  in  the  first  hearing,  and  so  far  as 
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this  record  discloses  we  find  no  other  or  different  testi- 
mony, and  the  record  is  now  before  this  court  sub- 
stantially as  it  was  upon  the  former  hearing  with  the 
exception  that  the  ease  was  tried  before  the  court  and 
propositions  of  law  submitted  to  it  instead  of  submit- 
ting the  questions  of  fact  to  the  jury  upon  the  instruc- 
tions. The  former  judgment  was  in  favor  of  the  de- 
fendant, and  a  jury  not  having  been  waived,  upon  the 
reversal  of  that  judgment  we  were  compelled  to  re- 
mand the  cause  for  a  new  trial,  but  as  the  cause  now 
appears,  the  jury  having  been  waived,  this  court  is 
empowered  to  render  final  judgment  without  remand- 
ing the  cause. 

From  the  finding  of  facts  and  conclusions  arrived  at 
by  this  court  upon  the  former  appeal,  all  of  the  prop- 
erty that  was  contained  in  the  car  which  was  intended 
to  be  shipped  by  appellant  to  her  home  in  Oklahoma 
was  found  to  belong  to  her  by  this  court,  and  there  is 
no  proof  that  the  husband  of  appellant  furnished  any 
money  or  provided  any  funds  for  the  purchase  of  any 
property  contained  in  this  car.  The  property  was  at 
the  time  of  the  levying  of  the  attachment  writ  in  the 
possession  of  appellant  and  was  taken  from  her  by 
the  officers  levying  this  writ.  Her  possession  was 
prima  facie  ownership,  and  in  addition  to  this  prima 
facie  evidence  of  ownership,  as  stated  in  our  former 
opinion,  the  record  discloses  that  the  money  and  pro- 
ceeds which  were  furnished  and  used  for  the  purchase 
of  the  property  involved  was  furnished  and  provided 
by  appellant;  that  the  indebtedness  for  which  the  at- 
tachment suit  is  brought  by  appellee  herein  against 
the  husband  of  appellant  was  not  occasioned  and  was 
in  no  way  induced  by  reason  of  the  fact  that  appel- 
lant's husband  was  apparently  the  head  of  the  family, 
and  was  to  that  extent  and  that  alone  at  one  time  in 
the  possession  of  tliis  property,  but  the  indebtedness 
which  was  created  in  favor  of  appellee  against  the 
husband  of  appellant  grew  out  of  personal  transac- 
tions between  appellee  and  the  husband  of  appellant, 
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who  was  a  lawyer,  and  the  misappropriation  of  funds 
of  appellee  by  appellant's  husband  for  which  appel- 
lant was  in  no  way  responsible  and  of  which  she  had 
no  knowledge.  It  is  contended  by  appellee  that  a  por- 
tion of  the  funds  used  in  the  purchase  of  the  property 
in  question  was  originally  furnished  by  the  husband 
of  appellant;  even  if  this  be  conceded,  the  proof  is 
that  it  was  furnished  or  given  her  long  before  the  hus- 
band of  appellant  became  indebted  to  appellee  and 
prior  to  that  time  it  is  of  no  concern  to  appellee  what 
he  did  with  his  money. 

The  finding  of  the  trial  court  and  the  judgment  ren- 
dered upon  that  finding  is  not  warranted  by  the  evi- 
dence in  this  record,  and  being  clearly  and  manifestly 
against  the  weight  of  the  evidence,  the  judgment  is 
reversed  and  final  judgment  will  be  rendered  in  this 
court,  there  having  already  been  four  trials  of  this 
cause. 

The  finding  of  this  court  will  be  that  the  inter- 
pleader, Winifred  O'Farrell,  is  the  owner  of  and  en- 
titled to  the  possession  of  the  property  in  question, 
and  judgment  will  be  rendered  in  this  court  finding 
appellant  to  be  the  owner  of  the  property  in  question 
and  awarding  its  possession  to  her,  and  judgment 
against  appellee  and  for  all  costs. 

Reversed  with  final  judgment  in  this  court. 


Callie  P.  Bristow,  Administratrix,  Appellant,  t.  St. 
LouiH,  Springfield  and  Peoria  Bailroad  Company, 
Appellee. 

CospoBATioNS,  §  487* — who  are  agents  of  a  railroad  company  upon 
whom  process  may  he  served.  Under  the  statute  permitting  a  rail- 
road company  to  be  sued  in  any  county  through  which  it  operates  a 
line  of  railroad,  or  where  it  maintains  an  office,  or  has  an  agent  for 
the  transaction  of  its  business,  the  fact  that  agents  of  railroad  com- 
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panies  other  than  the  one  against  which  suit  is  brought  sell  tickets 
by  which  persons  may  travel  over  the  defendant  company's  line 
does  not  constitute  them  agents  of  the  latter  company  so  that  process 
may  be  served  upon  them. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  William 
C.  Johns,  Judge  presiding.  Heard  in  this  court  at  the  April 
term»  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

Charles  S.  Gibbs  and  Oscab  J.  Putting,  for  appel- 
lant 

LeFobgeb,  Vail  &  Miller  and  Geobgb  W.  Burton, 
for  appellee. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

Plaintiff's  intestate  received  injuries  in  an  accident 
on  the  line  of  appellee's  railroad  near  the  city  of  Staun- 
ton, Macoupin  county,  IlHnois.  This  action  is  brought 
in  Macon  county,  Illinois,  under  the  statute  which  per- 
mits a  railroad  to  be  sued  in  any  county  through  which 
it  operates  a  line  of  railroad,  or  where  it  maintains  an 
office  or  has  an  agent  for  the  transaction  of  its  busi- 
ness, and  the  summons  in  this  case  was  served  upon  one 
Lloyd  0.  Bundy,  as  assistant  ticket  agent,  and  upon 
Clarence  Hill,  as  ticket  agent,  for  appellee  company. 
Appellee  filed  a  plea  to  the  jurisdiction  of  the  court,  the 
plea  alleging  that  the  parties  upon  whom  this  summons 
was  served  were  not  at  that  time  and  had  not  been 
agent  or  agents  of  appellee  Company.  Issue  was 
joined  on  this  plea,  a  trial  was  had  before  the  court 
without  the  intervention  of  a  jury,  the  issues  were 
found  in  favor  of  the  defendants  and  the  writ  quashed. 

The  facts  as  disclosed  by  the  record  show  that  the 
St.  Louis,  Springfield  and  Peoria  Eailroad  Company, 
appellee,  is  a  corporation  owning,  controlling  and  oper- 
ating a  line  of  railroad  from  East  St.  Louis  to  Peoria 
through  the  city  of  Springfield ;  that  it  had  no  line  of 
railroad  in  the  county  of  Macon;  that  the  persons  on 
whom  this  summons  was  served  as  agents  for  appellee 
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Company  were  in  the  employ  of  a  corporation  owning 
and   operating  a   line   of  railroad  from  the   city  of 
Springfield,  Illinois,  through  the  county  of  Macon  and 
city  of  Decatur  to  the  city  of  Danville,  Illinois;  that 
these  two  lines  of  railroad  are  independent  corpor- 
ations, that  they  are  operated  as  a  part  of  the  sys- 
tem commonly  Imown  as  the  Illinois  Traction  System. 
There  is  no  corporation  by  the  name  of  Illinois  Truo- 
tion  System,  and  although  this  name  is  used  to  desig- 
nate a  system  of  connecting  railroads  it  is  not  a  cor- 
poration, and  does  not  own  or  control  any  railroads. 
The  record  further  discloses  that  Mr.  Hill  and  Mr. 
Bundy  were  employed  by  a  Company  operating  from 
Decatur,  Illinois,  to  Danville,  Illinois,  that  they  were 
not  employed  by  appellee  Company  and  did  not  rep- 
resent them  in  any  way.    The  theory  upon  which  ap- 
pellant contended  that  they  were  agents  of  appellee 
Company  is  because  they  sold  tickets  at  Decatur  by 
which  parties  were  entitled  to  travel  over  both  of 
these  lines  of  railroad  from  Decatur  to  any  point  of 
destination  thereon  -designated  by  the  ticket,  and  that 
this  constitutes  the  parties  agents  of  appellee  Com- 
pany.   Further,  that  the  two  lines  were  operated  un- 
der the  name  of  the  Illinois  Traction  System.      The 
proof  that  these  parties  at  Decatur  were  authorized  to 
sell  a  ticket  upon  which  parties  might  ride  upon  the 
line  of  railroad  which  they  did  represent  and  arriving 
at  the  end  of  that  line  were  entitled  to  ride  upon  an- 
other railroad  to  the  point  of  destination  to  which  the 
iicket  was  sold  is  not  sufficient  to  and  does  not  show 
agency  on  behalf  of  the  second  or  connecting  railroad. 
It  is  universally  known  that  railroads  operating  whol- 
ly within  one  State  sell  tickets  permitting  passengers 
to  travel  through  various  States,  take  and  receive  ship- 
ments of  freight  to  be  carried  in  foreign  States  by 
railroads  not  authorized  to  do  business  in  Illinois,  and 
to  hold  that  this  constituted  the  agent  selling  such 
ticket  or  receiving  such  freight  an  agent  of  every  line 
of  railroad  over  which  the  ticket  authorized  the  pas- 
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senger  to  travel  or  the  freight  to  be  shipped  would 
be  to  hold  that  such  corporations  were  violating  the 
laws  of  this  State  regarding  foreign  corporations  do- 
ing business  in  this  State. 

The  finding  and  judgment  of  the  trial  court  that  the 
parties  upon  whom  this  summons  was  served  were  not 
agents  of  the  appellee  Company  is  fully  sustained  by 
the  proof,  and  the  judgment  should  be  and  is  affirmed. 

Affirmed. 


Sleepy  Eye  Milling  Company,  Appellee,  t.  Conrad 
Hartmarn  and  Conrad  Hartman,  Jr.,  trading  as 
Conrad  Hartman  &  Son,  Appellants. 

1.  CoBPOiiATioNS,  §  710 — wTiat  does  not  constitute  transaction  of 
business  in  this  State  hy  an  unlicensed  foreign  corporation. 
A  foreign  corporation  by  employing  a  general  broker  to  sell  its 
products  in  this  State  does  not  maintain  an  agent  in  this  State 
80  as  to  constitute  the  transaction  of  business  in  this  State 
without  a  license  and  thereby  preclude  it  from  suing  In  the  courts 
of  this  State  on  the  contract  of  sale,  the  preponderance  of  the  evi- 
dence showing  that  the  contract  was  made  and  accepted  in  its  home 
State. 

2.  Set-obt  and  becoupment,  §  9* — when  claim  for  damages  aris- 
ing out  of  one  contract  cannot  he  recouped  against  liability  on  an^ 
other  contract.  In  an  action  by  seller  on  two  contracts  for  the 
sale  of  flour  to  recover  for  loss  resulting  from  the  buyer's  refusal  to 
accept  all  the  flour  contracted  for  after  the  buyer  had  received  and 
used  a  part  of  the  flour  delivered  under  the  first  contract,  the  buyer 
rejecting  flour  on  account  of  the  inferior  grade  of  the  flour  accepted, 
and  claiming  damages  to  his  business  by  reason  thereof,  held  that 
the  damages  sustained  by  the  buyer,  if  any,  were  chargeable  wholly 
to  the  flour  received  under  the  first  contract,  and  not  having  re- 
ceived any  of  the  flour  covered  by  the  second  contract  no  such  loss 
or  damage  could  be  shown  thereunder  by  way  of  recoupment 

3.  Set-off  and  recoupment,  S  9* — lohen  claim  for  damage  cannot 
he  set  off  or  recouped.  A  claim  for  unliquidated  damages  arising  out 
of  a  breach  of  contract  cannot  be  set  ofT  in  an  action  to  recover  on 
another  contract,  and  a  claim  for  damages  arising  out  of  a  former 
contract  cannot  be  recovered  by  recoupment 

•See  nilnols  Notes  Dlffeet,  T«ils.  XI  to  XV,  eame  tople  and  eectioift  number. 
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4.  Sales,  S  805* — rights  of  seller  in  making  resale  when  buyer 
has  refused  to  accept  the  goods.  Where  a  buyer  of  flour  re- 
fuses to  accept  the  same  it  Is  the  duty  of  the  seller  to 
resell  it,  and  in  so  doing,  he  is  not  confined  to  the  market  at 
the  place  it  was  contracted  to  be  delivered  to  the  buyer  even 
though  it  might  have  sold  for  a  greater  sum  at  that  place,  unless 
the  resale  was  made  at  a  different  place  with  the  intention  of 
Injuring  the  buyer  or  with  knowledge  that  by  making  sales  at  other 
places  a  less  price  would  be  received. 

5.  Sales,  §  146* — right  of  buyer  to  reject  flour  when  purchased 
under  two  contracts  of  sale.  The  mere  fact  that  flour  shipped  to 
buyer  under  one  contract  of  sale  was  not  of  the  quality  of  grade  or 
standard  purchased  does  not  Justify  the  conclusion  that  a  second 
shipment  under  another  contract  of  sale  was  of  the  same  grade  or 
character  as  the  first. 

6.  Sales,  |  282* — what  evidence  incompetent  to  show  inferior 
quality  of  flour  sold.  In  an  action  by  a  milling  company  on  a  contract 
for  the  sale  of  flour  to  recover  for  loss  sustained  by  refusal  of  buyer 
to  accept  the  flour,  the  buyer  rejecting  the  flour  on  account  of  its  in- 
ferior quality,  evidence  offered  by  the  defendant  to  show  that  the 
plaintiff  Company  was  in  tUt  hands  of  a  receiver,  and  that  the  flour 
was  degraded  and  its  efficiency  damaged  by  the  plaintiCr  Company  to 
enable  certain  persons  to  purchase  the  flouring  mill  at  a  reduced 
price  at  the  receiver's  sale,  held,  incompetent  as  having  no  bearing 
on  the  question  at  issue. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeiohton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.  Affirmed.  Opinion  flled  October  16,  1913.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  flnal). 

Smith  &  Friedmeyeb,  for  appellants. 
Alonzo  Hope,  for  appellee. 

Mb.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  brought  by  plaintiff  to  recover 
from  defendants  for  shipments  of  flour  purchased  by 
defendants  from  plaintiff  and  which  defendants  re- 
fused to  receive  or  accept,  and  which  were  afterwards 
sold  by  plaintiff,  for  account  of  defendants,  at  a  loss. 
This  action  is  to  recover  that  loss.  The  trial  below 
resulted  in  a  judgment  against  defendants  for  $1,- 
835.06. 

*8ea  niinol*  Note*  IHgest,  Vols.  XI  to  XV,  Mime  topic  and  lection  number. 
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The  defendants  are  bakers  in  the  city  of  Springfield. 
Plaintiff  is  a  corporation  located  in  Minnesota,  manu* 
facturing  flour.  There  were  two  contracts  for  pur- 
chase of  flour  by  defendants  from  the  plaintiff,  the 
first  one  was  a  purchase  of  six  hundred  barrels  at  a 
contract  price  of  $5.35  per  barrel.;  the  second,  made 
considerable  time  after  the  first,  was  a  purchase  of  six- 
teen hundred  barrels  at  a  price  of  $5.50  per  barrel. 
Prior  to  these  purchases,  defendants  had  been  using  a 
flour  manufactured  by  plaintiff  known  as  the  Sleepy 
Eye  Cream  flour.  Defendants  received  four  hundred 
and  twenty-five  barrels  of  flour  under  the  first  con- 
tract of  purchase,  and  used  the  same  in  their  bakery 
at  Springfield.  This  flour  not  proving  satisfactory^, 
and  as  defendants  contend,  and  not  fulfilling  the  con- 
tract of  purchase,  they  refused  to  accept  or  receive 
the  remaining  one  hundred  and  seventy-five  barrels 
of  that  purchase,  and  after  their  experience  with  this 
first  purchase  or  shipment  they  then  notified  plaintiff 
that  they  could  not  accept  or  receive  the  second  pur- 
chase of  sixteen  hundred  barrels,  and  repudiated  that 
contract.  Plaintiff  shipped  the  flour  in  accordance 
with  their  contract  to  Springfield,  Illinois,  and  after 
defendants  had  refused  to  receive  or  accept  it  on  its  ar- 
rival at  Springfield,  plaintiff  reshipped  all  of  the  last 
purchase  and  one  hundred  and  seventy-five  barrels  of 
the  first  purchase  to  St.  Louis,  Missouri,  and  various 
points  in  Indiana  and  Ohio  and  sold  the  same  upon  the 
market.  Their  loss  upon  the  sale  of  the  first  contract 
was  $175,  their  loss  on  the  second  contract  was  $1,835.- 
06. 

The  declaration  is  upon  both  these  contracts,  al- 
leging the  purchase  by  defendants  and  the  failure  to 
receive  and  accept  the  same,  and  the  reshipment  by 
plaintiff  and  loss  sustained.  Defendants  pleaded  that 
the  plaintiff  was  a  foreign  corporation  not  licensed  to 
do  business  in  this  State,  that  by  reason  thereof  no 
recovery  could  be  had;  thoy  also  alle<?e  by  their  pleas 
that  the  flour  contracted  for  by  them  was  a  brand  of 
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flour  of  well  known  reputation  and  had  herotofore 
been  of  a  certain  standard  and  grade,  and  that  tney 
were  entitled  to  receive  that  grade  of  flour  which  they 
had  contracted  for,  and  that  the  shipment  of  flour 
made  by  plaintiff  was  not  of  that  grade  or  standard, 
by  reason  thereof  defendants  were  injured  in  their 
business  by  reason  of  the  attempt  to  use  the  poor 
grade  of  flour  which  they  had  accepted  under  the  first 
contract  of  purchase,  and  they  claim  this  damage  by 
way  of  recoupment  and  set-off. 

The  trial  court  refused  to  permit  defendants  to 
show  damage  to  their  business  as  a  set-off  against  the 
purchase  of  this  flour  and  denied  them  the  right  to  re- 
coup any  such  damages.  Defendants  insist  that  this 
action  of  the  court  was  such  error  as  to  require  a  re- 
versal of  this  case.  They  insist  also  that  the  judgment 
is  erroneous  because  the  evidence  shows  that  the  plain- 
tiff corporation  was  not  licensed  to  do  business  in  this 
State,  and  that  they  maintained  an  agent  in  this 
State  for  the  sale  of  their  flour,  which  constituted  the 
transaction  of  business  in  the  State  of  Illinois  without 
a  license.  They  also  insist  that  the  judgment  is  erro- 
neous for  the  reason  that  it  is  not  sustained  by  the  evi- 
dence, and  that  the  court  erred  in  the  admission  and 
rejection  of  evidence  and  in  the  giving  and  refusing  of 
instructions. 

Upon  the  contention  that  the  plaintiff  Company  is  a 
foreign  corporation  and  not  licensed  to  do  business  in 
this  State,  the  contention  is  untenable  for  the  reason 
that  the  record  discloses  that  the  contract  of  sale  was 
made  and  the  acceptance  of  the  same  was  done  in  the 
State  of  Minnesota  at  the  home  of  the  plaintiff  corpor- 
ation and  not  in  Springfield,  Illinois,  and  the  evidence 
does  not  disclose  that  plaintiff  had  or  maintained  any 
agent  in  the  State  of  Illinois  through  whom  these  con- 
tracts were  made,  but  that  the  party  who  defendants 
insist  was  an  agent  and  through  whom  the  contracts 
were  made  was  a  general  broker,  not  only  handling  the 
flour  of  the  plaintiff  Company  but  of  other  mills,  and 
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the  greater  weight  and  perponderance  of  the  evidence 
discloses  that  the  contract  was  not  made  in  the  State 
of  Illinois.  The  statute  of  this  State  regarding  for- 
eign corporations  cannot  be  applied.  Black-Clawson 
Co.  V.  Carlyle  Paper  Co.,  133  111.  App.  61;  Havens  <& 
Geddes  Co.  v.  Diamond,  93  111.  App.  557. 

There  is  no  contention  that  defendants  ever  exam- 
ined or  handled  in  any  way  any  of  the  flour  shipped 
imder  the  second  contract  of  purchase,  but  as  to  the 
condition,  standard  and  value  of  that  flour  they  rely 
wholly  upon  their  experience  with  the  first  shipment. 
Their  business  was  not,  and  it  cannot  be  contended 
that  their  business  was  in  any  way  injured  or  dam- 
aged by  reason  of  the  second  contract  or  shipment  of 
flour  under  that  contract,  as  none  of  it  was  used  by  de- 
fendants, and  the  damage,  if  any  was  sustained,  is 
wholly  chargeable  to  the  flour  received  and  accepted 
under  the  first  shipment;  and  under  this  state  of 
facts  no  such  loss  or  damage  could  be  shown  by  way 
of  recoupment  in  an  action  to  recover  for  the  second 
contract  of  purchase,  and  the  court  did  not  err 
in  rejecting  this  e\ddence.  A  claim  for  unliquidated 
damages  arising  out  of  a  breach  of  contract  cannot  be 
set  off  in  an  action  to  recover  on  another  contract  and 
the  damage  claimed  having  grown  out  of  a  former  con- 
tract cannot  be  recovered  by  recoupment.  Keegan  v. 
Kin/nare,  123  111.  281 ;  Clause  v.  Bullock  Printing  Press 
Co.,  118  111.  612. 

The  defendants  do  not  attempt  in  any  way  to  con- 
tradict or  deny  the  amount  of  the  loss  sustained  by 
plaintiff  upon  the  resale  of  this  flour,  but  insist  that  it 
was  its  duty  and  plaintiff  was  required  to  have  sold 
this  flour  in  the  city  of  Springfield,  instead  of  making 
the  shipment  to  other  points;  this  position  cannot  be 
maintained  under  the  law.  After  defendants  had  re- 
fused to  accept  or  receive  this  flour  it  then  became  the 
duty  of  the  plaintiff  to  resell  it,  and  they  were  not,  in 
so  doing,  confined  to  the  market  at  Springfield,  even 
though  the  flour  might  have  been  sold  for  a  greater 
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sum  in  the  city  of  Springfield  than  it  did  at  the  points 
where  plaintiff  shipped  it,  unless  such  reshipment  and 
sale  was  done  with  the  intention  of  injuring  the  de- 
fendants or  with  the  knowledge  that  by  making  sales 
at  other  places  a  less  price  would  be  received. 

Defendants  do  not  attempt  to  deny  or  dispute  the 
amount  of  the  loss  sustained  by  plaintiffs  by  reason  of 
the  resale  of  this  flour  or  that  the  resale  of  the  flour 
purchased  by  defendants  under  the  second  contract 
amounting  to  $1,835.06;  the  judgment  recovered  by 
plaintiff  is  only  for  this  amount  and  it  is  evident 
that  by  their  verdict  the  jury  did  not  allow  plain- 
tiff any  damage  occasioned  by  the  refusal  of  the  de- 
fendants to  accept  the  balance  of  the  shipment  under 
the  first  contract,  and  it  is  further  evident  that  the 
jury  allowed  to  the  defendants  all  damages  claimed 
by  them  under  the  first  contract  of  purchase,  and  the 
ruling  of  the  court  concerning  the  claim  of  set-off  or 
recoupment  has  not  prejudiced  the  defendants.  The 
mere  fact  that  the  flour  shipped  by  plaintiff  to  the 
defendants  under  the  first  contract  of  purchase  was 
not  the  quality  of  grade  or  standard  purchased  would 
not  justify  the  conclusion  arrived  at  by  the  defendants 
that  the  second  shipment  was  of  the  same  grade  or 
character  as  the  first.  The  preponderance  of  the  evi- 
dence is  that  the  grade  of  flour  shipped  by  plaintiff 
under  the  second  contract  of  purchase  was  first-class 
flour  and  the  quality  of  the  usual  grade  and  fully  up  to 
the  standard  contracted  for  by  defendants. 

The  defendants  also  insist  that  the  court  erred  in 
refusing  to  permit  them  to  show  that  the  mill  of  tlie 
plaintiff  Company  was  in  the  hands  of  a  receiver,  and 
that  the  flour  manufactured  by  it  and  shipped  under 
these  contracts  was  purposely  degraded  and  its  effi- 
ciency damaged  by  the  plaintiff  Company  for  the  pur- 
pose of  permitting  certain  parties  to  purchase  the 
plaintiff's  mill  at  a  receiver's  sale  at  a  greatly  reduced 
price;  this  evidence  could  have  had  no  bearing  upon 
the  questions  at  issue  in  this  case,  and  was  wholly  in- 
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competent  for  the  purpose  for  which  it  was  offered, 
and  was  properly  rejected  by  the  trial  court. 

Although  considerable  criticism  is  made  of  the  in- 
structions given  and  refused,  upon  careful  examina- 
tion of  the  instructions  given,  modified  and  refused  in 
this  case,  we  find  that  the  criticism  is  not  warranted, 
and  that  the  jury  was  fully  and  correctly  instructed 
upon  all  propositions  involved,  and  that  the  court  com- 
mitted no  reversible  error  therein. 

Finding  no  error  in  this  record  prejudicial  to  the 
defendants,  the  judgment  is  afiirmed. 

Affirmed. 


B.  K.  Byerly^  Appellee,  y.  Wilbur  Jones  and  John 

White,  Appellants. 

1.  Pbopebtt,  f  11* — when  standing  corn  is  personal  property. 
Corn  Btanding  in  the  field  after  it  has  matured  and  before  it  has 
been  husked  is  personal  property. 

2.  Sales,  $  433* — when  subsequent  purchaser  of  com  entitled 
thereto  in  replevin  as  against  a  prior  purchaser.  In  replevin 
against  two  defendants  to  recover  the  possession  of  standing 
corn  alleged  to  have  been  sold  to  plaintiff  by  a  tenant  prior 
to  the  execution  of  a  bill  of  sale  thereof  by  the  tenant  to  a  third 
person  who  had  placed  one  of  the  defendants  in  possession  and 
had  afterwards  executed  a  bill  of  sale  to  the  other  defendant,  re- 
fusal of  court  to  give  a  peremptory  instruction  for  defendant  held 
error,  the  plaintiff  never  having  taken  possession  of  the  corn,  but 
wholly  relied  upon  plaintiff  to  husk  and  deliver  it,  and  the  defend- 
ants having  taken  possession  under  the  bill  of  sale  which  was 
bona  fide  and  executed  without  any  knowledge  of  plaintiff's  claim. 

Appealed  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
William  B.  Scholfield,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1913.  Reversed  and  remanded.  Opinion  filed  Oc- 
tober 16,  1913. 

*See  lllluoU  Notes  Vlgeutt  VoU.  XI  to  XV,  Mune  topic  and  section  number. 
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Chakt.es  Troup,  for  appellants. 
A.  B.  Dennis,  for  appellee. 

Mb.  Presiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 

Appellee  was  a  grain  buyer  operating  an  elevator  at 
Catlin,  Illinois.  He  claims  to  have  purchased  from 
Charles  K.  Fuller,  a  tenant  on  a  farm  belonging  to  Ar- 
thur Findley,  twenty  acres  of  corn  at  a  price  of  fifty 
cents  per  bushel.  He  further  contends  that  Fuller  had 
been  authorized  by  his  landlord,  Findley,  to  sell  the  en- 
tire field  of  com  and  divide  the  money,  and  that  he 
paid  Fuller  one  hundred  and  eighty  dollars  on  his 
share  of  this  com  at  various  times  after  he  bought  the 
corn.  At  the  time  of  the  purchase  of  the  com  by  appel- 
lee from  Fuller  the  corn  was  standing  in  the  field  un- 
husked,  and  it  was  part  of  the  agreement  that  Fuller 
was  to  husk  the  com  at  the  proper  time  and  deliver  it 
to  appellee  at  his  elevator  at  Catlin.  Fuller  delivered 
to  appellee  in  all  four  loads  of  this  com.  Fuller  was 
indebted  at  that  time  to  the  Danville  National  Bank^ 
and  he  also  owed  a  rent  note  which  was  in  the  hands 
of  George  H.  Milemore,  and  he  executed  to  one  Ealph 
B.  Holmes,  trustee,  a  bill  of  sale  of  all  of  his  property 
for  the  stated  consideration  of  twelve  hundred  dollars. 
Upon  the  execution  of  this  bill  of  sale,  Holmes,  as  trus- 
tee, took  possession  of  all  the  property  described  there- 
in, including,  the  com  standing  in  the  field  and  un- 
husked,  and  placed  the  property  in  the  possession  of 
one  Wilbur  Jones,  one  of  the  appellants  herein ;  Holmes 
trustee,  afterwards  executed  a  bill  of  sale  to  John 
White,  appellant  herein. 

Appellee  replevined  the  com,  making  White  and 
Jones  defendants  in  the  replevin  suit.  He  recovered 
a  judgment  below  and  appellants  appealed  therefrom. 

The  facts  in  this  case  are  not  disputed  so  far  as  they 
in  any  way  materially  affect  the  rights  of  the  parties 
herein,  and  as  a  consequence  thereof  the  only  question 
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involved  is  one  of  law.  Although  appellee  made  the 
first  attempt  to  purchase  the  property  from  Fuller,  the 
com  was  then  matured  in  the  field  and  only  needed  to 
be  husked  to  be  delivered,  and  it  was  therefore  personal 
property.  Appellee  never  in  any  way  attempted  to 
take  possession  of  this  corn,  but  relied  wholly  upon  the 
promise  of  Fuller  to  husk  and  deliver  it  to  him  and  he 
was  not  to  have  possession  until  it  was  so  delivered  to 
him  at  his  elevator  in  Catlin.  Holmes,  on  the  other 
hand,  as  soon  as  he  obtained  a  bill  of  sale  for  this  prop- 
erty reduced  it  to  possession;  he  had  no  notice  what- 
ever of  any  interest  that  appellee  claimed  to  have  there- 
in by  reason  of  the  pretended  purchase  by  him.  The  sale 
to  Holmes  and  from  Holmes  to  White  were  bona  fide 
sales  without  any  knowledge  whatever  of  the  claim  of 
appellee,  and  they  having  reduced  their  purchase  to 
possession  and  secured  absolute  control  over  the  prop- 
erty are  the  owners  of  that  property  as  against  ap- 
pellee in  this  replevin  suit.  The  trial  court  should 
have  given  the  peremptory  instruction  to  the  jury  as 
requested  by  defendants ;  to  refuse  it  was  error.  Da/vis 
V.  Shepherd,  87  111.  App.  467. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Alex   Hamilton   and   Marie  Hamilton,   Appellees^  y. 

Earlo  Sampson,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Menard  county;  the  Hon.  iSuT 
R.  Williams,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  Alex  Hamilton  and  Marie  Hamiltou,  part- 
ners, against  Earle  Sampson  to  recover  damages  for 
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the  loss  of  seventy-four  turkeys  belonging  to  plaintiffs 
and  alleged  to  have  been  killed  by  defendant  while  they 
were  foraging  on  an  adjoining  farm  belonging  to  de- 
fendant. From  a  judgment  in  favor  of  plaintiffs  for 
two  hundred  and  eighty-five  dollars,  defendant  appeals. 

Watkins  &  GoiiDBN,  for  appellant. 

Thomas  P.  Beep,  for  appellees. 

Mb.  Presiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Beeision. 

1.  Animals,  f  28* — right  of  owner  of  farm  to  kill  or  injure  tret- 
passing  turkeys.  An  owner  of  a  farm  has  a  right  to  drive  turkeys  be- 
longing to  another  off  his  premises,  but  the  mere  fact  that  they  are 
trespassing  on  his  place  gives  him  no  right  to  kill  or  injure  theuL 

2.  Animals,  §  43* — when  evidence  sufficient  to  sustain  recovery 
for  killing  trespassing  turkeys.  In  an  action  to  recover  for  turkeys 
killed  by  defendant  while  they  were  foraging  on  defendant's  adjoin- 
ing farm,  evidence  held  suflScient  to  sustain  a  verdict  for  plaintiffs,  it 
appearing  that  no  serious  damage  was  done  to  defendant's  farm  or 
his  crops  thereon  by  reason  of  the  trespass. 


Bora    E.    McEyoy^    Appellee,    y.    Court    of    Honor^ 

Appellant. 

1.  Affeal  and  ebrob  S  1818* — conclusiveness  of  decision  of  Ap' 
pellate  Court  on  former  appeal.  Prior  decision  of  Appellate  Court 
on  a  former  appeal  as  to  the  sufficiency  of  a  replication  is  conclu- 
sive  on  a  subsequent  appeal. 

2.  Appeal  and  erbor,  §  1442* — when  permitting  withdrawal  of 
deposition  not  error.  A  party  has  a  rlgfit  to  withdraw  his  deposi- 
tion prior  to  the  time  of  the  trial  if  he  sees  fit  to  do  so,  and  it  is 
not  error  for  trial  court  to  permit  its  withdrawal  where  the  wit- 
ness was  present  in  court  and  the  other  party  could  have  used  him 
as  a  witness. 

•gee  Illluols  Notes  Direct*  Vols.  XI  to  XT,  Muno  topio  and  MotloB  number. 
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3.  Appeal  and  ebbor,  f  1361* — when  not  error  for  trial  court  to 
deny  leave  to  file  additional  plea.  Granting  of  leave  to  file  additional 
pleas  is  discretionary  with  the  trial  court,  and  unless  in  denying 
the  motion  the  court  has  abused  the  exercise  of  its  discretion,  there 
is  no  error  in  denying  the  leave. 

4.  INBTTRANCE,  |  788* — When  evidence  insufficient  to  show  that 
in8ured*8  use  of  intoxicatinff  liquor  avoided  the  insurance.  In  an 
action  on  a  benefit  certificate  to  recover  Insurance,  where  the  by- 
laws and  the  policy  provide  that  if  the  insured  should  use  intoxi- 
cating liquors  to  the  extent  of  impairing  his  health  the  policy  shall 
be  void,  held  that  the  evidence  of  the  insured's  use  of  intoxicating 
liquors  was  Insufllcient  to  show  that  his  health  was  impaired  there- 
by, though  it  showed  that  he  did  occasionally  use  intoxicating 
liquors  to  excess. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the  Hon. 
William  G.  Cochran,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.  Affirmed.  Opinion  filed  October  16,  1913.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

FiTZHENRY  &  Martin  and  Lemon  &  Lemon,  for 
appellant;  William  B.  Bisse,  of  counsel. 

Ingham  &  Ingham,  for  appellee. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  on  a  benefit  certificate  issued  by 
the  defendant  to  one  A.  J.  McEvoy,  in  his  lifetime, 
plaintiff  is  the  beneficiary,  and  recovered  a  judgment 
against  defendant  for  the  amount  of  the  policy,  de- 
fendant prosecutes  this  appeal  to  reverse  that  judg- 
ment. 

This  cause  was  before  this  court  on  appeal  from 
former  judgment  in  favor  of  defendant.  At  that  time 
the  question  presented  was  the  action  of  the  trial  court 
in  sustaining  the  demurrer  of  defendant  to  the  second 
amended  replication .  to  defendant's  sixth  plea.  The 
substance  of  the  plea  and  the  replication  are  fully  set 
forth  in  the  former  opinion  of  this  court  in  McEvoy  v. 
Court  of  Honor,  163  111.  App.  556.  Upon  that  hear- 
ing this  court  then  held  that  the  court  erred  in  sustain- 
ing the  demurrer,  that  the  replication  was  an  answer 

*8ee  niinoU  Notes  Dlfrest,  Vols.  XI  to  XV,  Muno  topic  and  Motloii  niimber. 
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to  the  plea,  and  reversed  the  judgment  directing  the 
lower  court  to  overrule  the  demurrer.  After  the  cause 
was  reinstated  in  the  trial  court  the  demurrer  was 
overruled  as  directed  by  this  court.  Defendant  refused 
to  join  issue  but  elected  to  stand  by  its  demurrer,  and 
in  its  presentation  of  this  cause  at  this  time  insists 
that  the  court  improperly  sustained  that  demurrer. 
The  question  as  to  the  sufficiency  of  that  replication 
was  determined  by  this  court  upon  the  former  bearing 
(163  111.  App.  556),  and  the  question  is  not  now  open 
for  discussion  in  this  court,  and  we  will  make  no  fur- 
ther conament  thereon. 

Issue  was  joined  upon  the  other  replications  filed 
and  trial  had  by  the  court  without  a  jury.  To  the  dec- 
laration defendant  filed  various  pleas,  which  were,  in 
substance,  that  the  deceased  made  false  and  fraudulent 
representations  and  warranties  in  his  application  for 
insurance,  that  the  by-laws  and  policy  issued  provided 
that  if  the  defendant  should  use  intoxicating  liquors  or 
narcotics  to  the  extent  of  injuring  or  impairing  his 
health  the  policy  should  be  avoided  thereby,  and  that 
the  death  of  the  deceased  was  caused  by  reason  of  the 
excessive  use  of  intoxicating  liquors.  The  burden  of 
proving  these  pleas  was  upon  the  defendant,  and  while 
the  facts  disclose  that  at  the  time  of  the  making  of  the 
application  for  insurance  by  the  deceased  he  did  use 
intoxicating  liquors ;  that  he  continued  the  use  thereof 
up  to  the  time  of  his  death ;  that  a  short  time  before 
the  death  of  the  deceased  he  became  intoxicated  and 
that  this  brought  on  a  condition  of  diabetic  coma  from 
which  he  never  recovered,  and  the  defendant  insists 
that  his  death  was  caused  indirectly  by  this  use  of  in- 
toxicating liquors,  and  that  the  use  of  intoxicating 
liquors  produced  an  acute  state  of  this  disease  which 
resulted  in  his  death. 

The  provisions  of  the  policy,  instead  of  providing 
that  the  use  of  intoxicating  liquors  should  avoid  it,  are 
that  in  order  to  avoid  the  policy  the  insured  must  use 
intoxicating  liquors  to  such  an  extent  as  to  impair  his 
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health,  and  the  defendant  insists  that  this  is  shown  by 
the  showing  that  the  deceased  became  intoxicated  one 
or  more  times,  and  asked  the  court  to  so  hold  in  the 
propositions  of  law  submitted  to  it,  but  the  court  prop- 
erly refused  to  hold  that  such  use  of  intoxicating 
liquors  avoided  the  policy.  There  is  no  contention  that 
the  deceased  did  not  comply  with  all  of  the  rules  and 
regulations  of  the  order,  except  the  alleged  violation 
in  the  use  of  intoxicating  liquors,  and  paid  his  dues 
therein,  and  was  a  member  in  good  standing.  There 
is  no  defense  to  this  policy  unless  it  can  be  held  under 
the  evidence  in  this  record  that  the  deceased  either  was 
at  the  time  or  after  the  issuance  of  the  policy  became 
addicted  to  the  use  of  intoxicating  liquors  to  such  an 
extent  as  to  impair  his  health.  While  it  is  shown  that  he 
did  occasionally  use  intoxicating  liquors  to  excess,  there 
is  no  evidence  that  will  justify  the  conclusion  or  sup- 
port the  contention  that  the  use  of  intoxicating  liquors 
ever  impaired  his  health  or  in  any  way  shortened  the 
life  of  the  deceased. 

Prior  to  the  time  of  the  trial  in  the  lower  court  the 
deposition  of  appellee  was  taken  in  the  State  of  Mis- 
sissippi, where  she  then  resided.  Before  the  trial  this 
deposition  was  withdrawn  from  the  files  of  the  clerk 
by  appellee  by  permission  of  the  court.  On  the  day 
upon  which  the  case  was  tried  appellant  asked  leave  to 
file  one  additional  plea.  This  plea  related  and  set  forth 
the  facts  which  averred  forfeiture  of  the  certificate, 
the  court  denied  the  application  to  file  this  plea  at  that 
time,  and  appellant  insists  that  the  court  erred  in  per- 
mitting appellee  to  withdraw  the  deposition  and  also  in 
denying  the  right  to  appellant  to  file  this  additional 
plea. 

Appellee  had  the  right  to  withdraw  her  deposition 
prior  to  the  time  of  the  trial  if  she  saw  fit  to  do  so ;  the 
court  did  not  commit  any  error  in  permitting  her  to 
withdraw  it.  Adams  v.  Russell,  85  111.  284 ;  Doggett  v. 
Greene,  254  111.  134. 
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She  was  present  in  court  at  the  time  of  the  trial, 
and  if  appellant  desired  to  use  her  as  a  witness  they 
had  the  opportunity  to  do  so. 

Upon  the  contention  that  the  court  erred  in  denying 
appellant  the  right  to  file  this  additional  plea,  the  mat- 
ter of  granting  leave  to  file  additional  pleas  is  dis- 
cretionary with  the  trial  court,  and  unless  in  denying 
the  motion  the  court  has  abused  the  exercise  of  this 
discretion,  there  is  no  error  in  denying  the  leave,  and 
we  are  satisfied  that  it  was  not  an  abuse  of  the  discre- 
tion of  the  court  in  denying  this  motion,  and  that  it 
committed  no  error  in  so  doing.  Pierpont  v.  Johnson, 
104  m.  App.  28 ;  Fisher  v.  Greene,  95  111.  94. 

We  find  no  error  of  the  court  either  in  the  admission 
or  rejection  of  evidence,  nor  any  reversible  error  in 
the  holding  of  propositions  of  law  submitted  to  it. 

The  judgment  is,  therefore,  affirmed. 

Affirmed. 


Town  of  Georgetown,  ex  rel.  Eugene  Quartier,  Ap- 
pellant,  y.  Oscar  McCorkle  and  Kittle  McCorkle, 
Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
William  B.  Scholfield,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  Town  of  Georgetown  ex  rel.  Eugene  Quar- 
tier  against  Oscar  McCorkle  and  Kittie  McCorkle  for 
obstructing  a  public  highway  alleged  to  exist  by  reason 
of  prescription.  From  a  judgment  finding  defendants 
not  guilty,  plaintiff  appeals. 

ToL  CLXXXIV  Jl 
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Heyen  y.  Cleveland,  C,  C.  and  St  L.  Ry.  Co.,  184  IlL  App.  322. 

This  cause  was  before  this  court  on  a  prior  appeal 
(164  111.  App.  314),  in  which  a  judgment  in  favor  of 
defendants  was  reversed  upon  errors  of  law  committed 
by  the  trial  court  upon  the  former  trial. 

Lewman  &  Ckayton,  J.  Ed.  Thomas  and  Thomas  A. 
Graham,  for  appellant. 

LiNDLEY,  Penwell  &  LiNDLEY,  for  appellecs. 

Mb.  Pbesidinq  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Roads  and  bridges,  §  23* — when  evidence  insufficient  to  show 
estaJ}lishment  of  highway  hy  prescription.  In  an  action  for  the 
obstruction  of  a  highway,  the  issue  being  whether  the  road  was  es- 
tablished by  prescription,  evidence  held  sufficient  to  warrant  a 
verdict  for  defendants,  the  evidence  being  conflicting  as  to  whether 
a  gate  or  bars  had  been  maintained  at  a  place  where  the  alleged 
road  leads  off  from  the  public  highway,  and  it  appearing '  that  a 
short  distance  from  the  public  highway  the  road  ceased  to  maintain 
any  general  direction  and  there  was  no  demarcation  of  any  line  of 
travel  ever  maintained  from  that  point  on. 

2.  Roads  and  bridges,  §  208* — admissiMlity  of  evidence.  In  an 
action  for  the  obstruction  of  a  highway,  the  issue  ng  whether  the 
alleged  road  was  established  by  prescription,  evidence  showing  that 
there  was  another  highway  or  public  road  by  which  access  might 
be  gained  to  a  certain  cemetery,  held  wholly  immaterial,  the  ad- 
mission thereof  held  error,  though  not  prejudlciaL 


George  Heyen  et  al.,  trading  as  Heyen  Bros.,  Appel- 
lees, Y.  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
James  A.  Cheigiiton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.    Reversed.     Opinion  filed  October  16,  1913. 


•See  nilnoU  Notes  Digest,  Vols.  XI  to  XV,  Mune  (opks  and  Mctlon  number. 
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Statement  of  the  Case. 

Action  by  George  Heyen,  William  Heyen  and  Albert 
Heyen,  partners,  doing  business  under  the  firm  name 
of  Heyen  Bros.,  against  Cleveland,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Company  to  recover  damages 
for  loss  of  cattle  while  being  shipped  to  plaintiffs  over 
defendant's  railroad.  From  a  judgment  in  favor  of 
plaintiffs  for  $368.40,  defendant  appeals. 

Geoegb  B.  Gillespie,  for  appellant. 

E.  J.  Cart,  Bell  &  Burton,  Shepherd  &  Trogdon 
and  Gillespie  &  Fitzgerald,  of  counsel. 

Alfred  A.  Isaacs  and  Truman  A.  Snell,  for  appel- 
lees. 

Mr.  Presiding  Justice  Philbrick  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Cabbtebs,  §  235* — when  not  liable  for  failure  to  unload  stock  dur- 
ing a  severe  snowstorm.  In  an  action  against  a  railroad  for  dam- 
ages to  a  shipment  of  cattle  consigned  to  plaintiff  alleged  to  have 
been  caused  by  failure  of  defendant  company  to  unload  the  stock 
after  defendant's  train  was  stalled  in  a  snowdrift  during  a  severe 
snowstorm,  evidence  held  insufficient  to  sustain  a  Judgment  for 
plaintiff,  it  appearing  that  after  the  train  was  stalled  in  the  snow 
it  was  impossible  to  either  unload  or  move  the  stock,  and  the 
record  disclosing  that  the  storm  was  of  such  a  character  as  not  to 
have  been  reasonably  anticipated  and  therefore  must  be  held  to  be 
an  act  of  God,  for  which  the  defendant  company  was  not  respon- 
sible. 


•See  UlinoU  Motes  Digest,  Vole.  XI  to  XV,  same  topie  and  section  nomber. 
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Wood  Y.  Slaughter,  184  111.  App.  324. 


Frank  M.  Wood^  Appellee,  t.  A.  W.  Slaughter  et  al.. 

Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon.  Daitivl 
V.  Datton,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1913.    Dismissed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Scire  facias  by  Frank  M.  Wood  against  A.  W. 
Slaughter  and  others  to  make  defendants,  who  were 
sureties  on  an  appeal  bond,  parties  defendant  to  a 
judgment  recovered  by  plaintiff  against  the  principal 
on  the  bond.  From  a  judgment  rendered  against  de- 
fendants making  them  parties  to  such  judgment,  de- 
fendant appeals. 

L.  A.  Cranston  and  W.  H.  Hickman,  for  appellants. 

Chables  McKnight,  for  appellee. 

Mb.  Pbesiding  Justice  Philbbick  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Appeal  Ain>  ebbob,  S  1105* — when  appeal  tvitt  te  dismissed. 
Where  no  bill  of  exceptions  is  filed  and  no  assignment  of  errors 
made  upon  or  attached  to  the  record  there  is  nothing  preserved  for 
review,  and  the  appeal  will  be  dismissed. 

•Sm  nUnols  Motet  Digest*  Vols.  XI  to  XV,  Muno  topic  and  moUob  niimber. 
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Kelsey  y.  Palmer,  184  IlL  App.  826. 


Gertrude  H.  Kelsey^  Appellant,  y.  Frank  M.  Palmer^ 

Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the  Hon.  Wii/- 
LiAM  O.  Cochran,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term»  1913.    AiBrmed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

« 

Action  of  forcible  detainer  by  Gertrude  H.  Kelsey 
against  Frank  M.  Palmer  to  recover  possession  of 
premises  formerly  belonging  to  defendant  but  after- 
wards acquired  by  plaintiff  under  a  master's  deed. 
The  defendant  owns  an  adjoining  tract  of  land  and 
about  one-half  of  a  residence  stands  on  plaintiff's  tract 
and  the  other  half  on  defendant's  tract.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 

John  FuiiLBr,  for  appellant. 

•  

Lemon  &  Lemon^  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  FoBCiBLB  BNTBT  AND  DETAiNiB,  |  87* — When  evidence  inaufflr 
dent  to  show  defendants  possession.  In  an  action  of  forcible  de- 
tainer to  recoTer  possession  of  premises,  the  defendant  owning  an 
adjoining  tract,  and  a  house  being  built  on  about  the  center  of  the 
two  tracts,  evidence  held  to  sustain  finding  of  trial  court  that  de- 
fendant was  not  guilty  of  forcible  detainer  after  demand  for  pos- 
session, it  appearing  that  the  defendant  had  moved  into  his  portion 
of  the  house,  and  the  only  evidence  tending  to  show  that  he  was  in 
possession  of  plaintiff's  premises  being  that  the  constable  who  served 
the  notice  saw  some  cows  and  calves  on  the  premises,  and  that  de- 
fendant was  residing  in  part  of  the  house  but  he  did  not  know  which 
part 

^B—  miiiols  Notes  Digest,  Yds.  XI  to  XV,  nmo  tople  and  Mction  nmnber. 
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Horn  V.  Sayer,  184  IlL  App.  326. 

2.  FoBciBLE  ENTBY  AND  DETAINEE,  §  24* — effect  of  plaintifTB  Con- 
veyance of  premises  pending  suit.  Fact  that  plaintiff  in  an  action 
for  forcible  detainer  conveyed  her  interest  in  the  premises  to  a  third 
party  pending  suit  is  no  defense  to  the  action. 


Isaac  Horn,  Petitioner,  Appellee,  v.  Sallle  P.  Sayer 

et  al..  Appellants. 

1.  Judgment,  §  603* — limitations.  While  the  lien  of  a  judgment 
expires  in  seven  years,  it  may  be  renewed  or  an  action  brought  on 
it  at  any  time  within  twenty  years  after  its  date. 

2.  ExEcuToas  and  admix istratgus,  §  293* — when  claim  allowed 
against  an  estate  is  a  lien  on  the  entire  estate.  A  claim  presented 
and  allowed  before  an  executrix  files  an  inventory  is  a  lien  on  the 
entire  estate  that  may  be  collected  in  any  manner  in  which  the  col- 
lection of  claims  allowed  against  estates  may  be  collected. 

3.  Powers,  §  6 — power  of  devisee  to  dispose  of  property.  Where 
a  widow  is  devised  property  by  her  husband  with  power  only  to  con- 
vey same  to  their  children,  a  conveyance  by  her  to  third  parties  be- 
ing void,  a  subsequent  conveyance  by  her  to  the  children  with  pro- 
vision that  the  conveyance  is  to  inure  to  the  benefit  of  the  former 
grantees  is  also  void,  as  being  an  attempt  to  do  Indirectly  what 
could  not  be  done  directly. 

4.  Executors  and  administrators,  §  386* — jurisdiction  to  enforce 
payment  of  claims  allowed  against  estate.  The  payment  of  a  claim 
allowed  against  an  estate  may  be  enforced  in  the  Probate  Court  or 
it  may  be  enforced  in  a  court  of  equity  if  the  remedy  in  the  Probate 
Court  Is  inadequate  and  there  are  reasons  why  a  court  of  equity 
should  take  jurisdiction. 

5.  Executors  and  administrators,  §  386* — when  person  having 
claim  allowed  against  estate  may  intervene  in  partition  proceeding 
to  enforce  payment.  On  bill  filed  by  sole  beneficiary  under  a  will  for 
partition  of  certain  lands  of  which  complainant's  husband  died 
seized  of  an  interest  therein,  such  interest  being  the  share  of  the 
deceased  In  his  father's  estate,  and  comprising  his  whole  estate, 
held  that  a  person  hpving  a  claim  allowed  against  the  estate  of  com- 
plainant's husband  was  entitled  to  intervene  for  the  purpose  of  col- 
lecting his  claim  on  filing  a  petition  in  the  nature  of  a  cross-bill, 
alleging  that  the  interest  of  complainant's  husband  In  the  lands 
had  been  fraudulently  conveyed  by  the  widow  of  testator's  father  in 
violation  of  the  power  under  the  testator's  father's  will. 
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6.  BQinxY,  §  362* — when  dismissal  of  hill  to  defeat  intervener's 
claim  is  fraudulent.  Where  sole  devisee  under  a  will  files  a  bill  for 
partition  of  lands  in  which  testator  had  an  Interest,  and  a  person 
having  a  claim  allowed  against  the  estate,  intervenes  to  enforce 
claim,  held  that  an  arrangement  between  complainant  and  defend- 
ants whereby  defendants  paid  complainant  a  certain  sum  for  her 
interest  in  the  lands  upon  claimant  dismissing  her  bill  and  execut- 
ing to  defendants  quitclaim  deeds  showing  an  attempt  by  complain- 
ant with  aid  of  defendants  to  fraudulently  appropriate  the  estate  to 
her  own  use  and  to  defeat  the  collection  of  intervenor's  claim. 

7.  Abatement  aot)  bevival,  §  30* — when  plea  to  jurisdiction  of 
court  may  he  stricken.  When  an  intervener  in  a  partition  proceed- 
ing files  a  supplementary  petition  after  the  original  bill  has  been 
dismissed  by  an  agreement  between  the  complainant  and  defendants, 
action  of  court  in  striking  a  plea  filed  to  the  Jurisdiction  of  the  court, 
setting  up  that  the  defendants  were  not  residents  of  the  county 
in  which  suit  was  brought,  held  not  error,  a  part  of  the  real 
estate  involved  being  situated  in  the  county  of  suit,  and  it  appearing 
that  the  plea  was  only  on  behalf  of  some  of  the  defendants  and 
there  were  other  defendants  found  in  the  county  and  the  plea  does 
not  state  the  names  and  residences  of  the  other  defendants  and  that 
there  were  no  necessary  defendants  residing  in  the  county. 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the  Hon.  Wnr 
LiAM  G.  CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.  Affirmed.  Opinion  filed  October  16,  1913.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final.) 

James  A.  Connolly  and  A,  J,  Fryer,  for  appellants. 
P.  M.  Harbaugh  and  F.  J.  Thompson,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

In  Febraary,  1910,  Clara  E.  Humphreys  filed  a  bill 
in  chancery  in  the  Circuit  Court  of  Moultrie  County 
against  Sallie  F.  Sayer,  Sinia  A.  Norfolk  and  various 
other  defendants,  praying  for  the  partition  of  certain 
lots  in  Sullivan  in  Moultrie  County,  a  quarter  section 
of  land  in  Edgar  County,  a  quarter  section  of  land  in 
Shelby  County,  and  a  large  amount  of  other  described 
real  estate  in  Moultrie,  Shelby,  Edgar  and  Coles  coun- 
ties, Illinois,  in  which  she  alleged  she  was  the  owner 
of  a  one-fourth  interest  as  sole  devisee  of  her  former 
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husband,  Xavier  B.  Trower,  who  it  is  alleged  died 
seized  of  said  real  estate.  Isaac  Horn,  who  had  present- 
ed a  claim  against  the  estate  of  Xavier  B.  Trower, 
which  had  been  allowed,  was  permitted  at  the  March 
term,  1910,  to  intervene,  and  filed  an  intervening  peti- 
tion in  the  nature  of  a  cross-bill  containing  full  alle- 
gations of  fact  and  praying  for  relief. 

The  record  shows  the  following  facts.  X.  B.  Trower 
died  testate  December  7,  1896,  in  Christian  County, 
leaving  a  widow,  Clara  E.  Trower,  now  Humphreys, 
who  is  the  sole  beneficiary  under  his  will.  The  will 
was  probated  and  the  widow  qualified  as  executrix.  X. 
B.  Trower  prior  to  1877  was  engaged  in  running  a  pri- 
vate bank  in  Charleston,  Illinois,  where  he  failed  in 
business  that  year.  Isaac  Horn  was  one  of  the  depos- 
itors in  the  bank.  At  the  November  term,  1891,  of  the 
Circuit  Court  of  Christian  County,  Isaac  Horn  recov- 
ered a  judgment  against  X.  B.  Trower  for  $1,048.26. 
An  execution  was  issued  on  this  judgment  witiiin  a 
year  after  its  rendition  and  delivered  to  the  sheriff  of 
Christian  County,  where  Trower  resided.  The  sheriff 
being  unable  to  find  any  property  on  which  to  levy  said 
execution  returned  it  unsatisfied.  After  the  issuing  of 
letters  testamentary  on  the  estate  of  X.  B.  Trower,  this 
judgment  being  unpaid,  was  presented  as  a  claim 
against  the  estate  of  the  deceased  and  on  December  2, 
1907,  allowed  in  the  sum  of  $1,963.98  as  a  seventh 
class  claim  against  the  estate.  The  executrix  did  not 
file  any  inventory  in  the  estate  of  her  deceased  hus- 
band, and  does  not  appear  to  have  taken  any  steps  to 
close  up  the  estate  and  has  never  been  discharged  as 
such  executrix.  The  claim  of  Isaac  Horn  is  still  due 
and  unpaid. 

X.  B.  Trower  was  a  son  of  Thomas  B.  and  Polly  A. 
Trower  of  Charleston.  On  August  20,  1877,  after  the 
bank  failure  of  X.  B.  Trower  in  1877,  Polly  A.  Trower 
and  X.  B.  Trower  made  an  agreement  in  writing,  in  two 
parts,  each  being  stated  to  be  the  consideration  for  the 
other,  in  reference  to  the  prospective  interests  of  X.  B^ 
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Trower  in  the  estate  of  Thomas  B.  Trower,  who  was 
still  living.  The  pnrport  of  the  first  part  of  this 
agreement  is  that  X.  B.  Trower  should  have  a  certain 
described  farm  in  Edgar  County,  a  certain  described 
farm  in  Shelby  County  and  a  bank  building  in  Sullivan 
in  lieu  of  all  other  interest  in  his  father  *s  estate.  This 
part  of  the  agreement  was  signed  by  Polly  A.  Trower. 
The  other  part  of  this  agreement  was  signed  by  X.  B. 
Trower  and  assigns  all  his  prospective  interest  in  his 
father's  estate  to  the  heirs  and  executors  of  said  es- 
tate. 

Thomas  B.  Trower  died  testate  in  April,  1878,  in 
Coles  County,  Blinois,  leaving  Polly  A.  Trower,  his 
widow,  and  X.  B.  Trower  with  three  other  children 
surviving  him.  By  his  will  he  devised  his  estate  to  his 
wife,  Polly  A.  Trower,  'Ho  have  and  to  hold  for  the  fu- 
ture benefit  of  herself  and  children,  and  which  she  may 
dispose  of  to  our  children  in  such  just  and  proper  pro- 
portions as  necessary  and  due  regard  to  prudence  may 
dictate,  as  long  as  she  remains  unmarried  and  my  wid- 
ow, but  on  her  decease  or  marriage  I  give  and  devise 
the  remainder  of  my  said  estate  to  my  children,  viz: 
Mrs.  Lemuel  L.  Silverton,  Xavier  B.  Trower,  Sinia  A. 
Norfolk  and  Sallie  F.  Sayer,  in  equitable  proportions, 
as  may  be  deemed  right  and  proper,  taking  into  account 
what  they  have  had  heretofore,  which  will  appear  from 
a  book  kept  by  myself  for  the  purpose  of  showing  that 
to  them  and  their  heirs,  to  have  and  to  hold  the  same 
in  fee  simple  forever.''  The  will  appoints  Polly  A. 
Trower  executrix ;  it  was  probated  and  she  qualified. 

On  August  17, 1895,  Polly  A.  Trower  and  her  three 
daughters  conveyed  by  warranty  deed  to  William  E. 
Titus  for  $2,500  twenty-three  feet  oS  of  the  north  part 
of  lot  two,  and  all  of  lot  one  in  block  twelve,  in  the  city 
of  Sullivan  in  Moultrie  County. 

On  April  25,  1897,  Polly  A.  Trower  and  her  three 
daughters,  their  husbands  joining  therein,  for  a  valu- 
able consideration  conveyed  to  Jacob  Galster,  by  war- 
ranty deed,  the  Shelby  County  farm  pf  which  Thowag 
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B.  Trower  died  seized,  and  which  is  described  in  the 
contract  of  August  20,  1877,  signed  by  Polly  A.  Trow- 
er; and  on  November  13,  1897,  the  same  grantors  for 
a  valuable  consideration  conveyed  to  George  W.  Julian 
the  Edgar  County  farm  described  in  the  contract  of 
August'20th. 

On  February  18,  1903,  Polly  A.  Trower  conveyed  the 
said  land  in  Shelby  County  to  Sallie  F.  Sayer.  The 
deed  recited  that  it  is  for  the  consideration  of  one  dol- 
lar and  ''this  deed  is  made  to  more  completely  invest 
Sallie  F.  Sayer  with  title  to  said  premises  and  to  in- 
ure to  the  benefit  of  any  grantee  to  whom  she  may 
have  conveyed  said  premises."  On  July  10,  1905,  Sal- 
lie F.  Sayer  executed  a  deed  of  the  Shelby  County 
land  to  Jacob  Galster  in  consideration  of  one  dollar. 
This  deed  recites  that  it  is  made  to  the  grantee  to  per- 
fect the  title  to  said  premises,  the  mother  of  said  Sallie 
F.  Saver  hnviTior  inade  a  deed  to  same  premises  on  the 
18th  day  of  February,  1903,  by  virtue  of  a  power  to  so 
convey  the  same  contained  in  the  will  of  Thomas  B. 
Trower,  father  of  said  Sallie  F.  Sayer.  On  the  same 
day  that  Polly  A.  Trower  made  the  deed  of  the  Shelby 
County  land  to  Sallie  F.  Sayer  she  made  a  deed  of  the 
Edgar  County  land  to  Sinia  A.  Norfolk,  which  contains 
a  similar  recital  to  that  in  the  deed  made  by  Polly  A. 
Trower  to  Sallie  F.  Sayer.  On  July  10,  1905,  Sinia  A. 
Norfolk  conveyed  by  deed  to  the  heirs  of  George  W. 
Julian  the  Shelby  County  land;  this  deed  contains  a 
recital  similar  to  that  in  the  deed  made  by  Sallie  F. 
Sayer  to  Galster. 

The  oriorinnl  petition  of  the  intervener  together  with 
an  amended  petition  sets  forth  the  foregoing  facts 
and  alleges  that  the  deeds  executed  by  Polly  A.  Trower 
in  1903  were  not  made  in  good  faith  for  the  purpose  of 
conveying  the  property  therein  described  to  the 
daughters  of  Thomas  B.  Trower,  but  that  said  con- 
veyances were  mnde  to  inure  to  the  benefit  of  gran- 
tees of  snid  daughters  and  are  fraudulent  and  void  as 
against  the  claim  of  the  intervenon    It  is  also  alleged 
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that  Polly  A.  Trower  held  the  title  to  said  real  estate 
in  trust  for  the  children  of  Thomas  B.  Trower,  one- 
fourth  part  thereof  for  X.  B,  Trower  with  no  general 
right  to  convey  the  same,  but  only  the  right  to  convey  the 
same  to  the  children  of  Thomas  B.  Trower  as  necessity 
might  require ;  sets  forth  the  wills  of  Thomas  B.  Trow- 
er and  X.  B.  Trower  and  makes  all  necessary  parties, 
parties  defendant  to  the  petition.  A  supplemental 
petition  further  alleges  that  on  July  31, 1911,  Clara  E. 
Humphreys  compromised  and  settled  the  suit  for  par- 
tition in  consideration  of  $4,200  paid  to  her  by  Sinia 
A.  Norfolk  and  Sallie  F.  Sayer  and  the  release  of  Clara 

E.  Humphreys  from  the  payment  of  the  costs  which 
had  been  adjudged  against  hex  in  former  litigation 
concerning  this  same  real  estate,  and  signed  a  stipula- 
tion for  the  dismissal  of  her  bill  for  partition,  and 
executed  and  delivered  the  following  deeds : 

(1)  A  quitclaim  deed  conveying  for  an  expressed 
consideration  of  $500  to  William  E.  Titus,  who  was  in 
possession  of  it,  all  her  interest  in  the  twenty-three  feet 
off  of  the  north  side  of  lot  two  in  block  twelve  in  the 
city  of  Sullivan;  (2)  A  quitclaim  deed  conveying  to 

F.  M.  Craig,  who  was  in  possession  of  it,  all  her  inter- 
est in  lot  one  in  block  twelve  in  Sullivan  for  $300;  (3) 
a  quitclaim  deed  conveying  for  $500  all  her  interest  in 
the  Edgar  County  farm  to  Michael  Gossett,  who  in 
1907  had  secured  deeds  from  the  Julian  heirs  of  all 
their  interest  in  the  Edgar  County  farm;  and  (4)  a 
quitclaim  deed  conveying  for  $500  all  her  interest  in 
the  Shelby  County  farm  to  William  Miller,  who  had 
bought  the  interest  of  Jacob  Galster  in  the  said  Shelby 
County  farm.  It  is  stipulated  that  these  deeds  were 
made  as  a  part  of  the  settlement  of  the  partition  suit. 
The  grantees  in  these  deeds  are  parties  to  this  suit  but 
have  not  joined  in  this  appeal. 

The  record  in  this  cause  is  very  imperfect.  The 
Clause  would  appear  to  have  been  referred  to  a  special 
master  before  the  dismissal  of  the  original  bill  for  par- 
tition.   After  the  compromise  and  dismissal  of  the  or- 
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iginal  bill  for  partition,  and  the  filing  of  the  supple- 
mental petition  by  the  intervener  and  the  joining  of 
issues,  the  cause  was  re-referred  to  the  regular  master 
in  chancery,  who  made  a  report  of  evidence  with  con- 
clusions. The  final  decree  in  the  case  shows  that  an 
exception  by  appellants  to  the  conclusions  was  sus- 
tained for  the  reason  that  the  reference  did  not  author- 
ize the  master  to  report  his  conclusions.  The  record 
filed  here  does  not  contain  any  order  of  reference.  The 
cause  was  heard  by  the  court,  findings  were  made  and 
a  decree  entered  on  evidence  introduced  on  the  trial, 
which  is  contained  in  the  report  of  the  master.  A  cer- 
tificate of  evidence  signed  by  the  trial  court  states 
that  the  foregoing  evidence  contained  in  the  report  of 
the  master  in  chancery  was  all  the  evidence  introduced 
and  heard  by  the  court  on  the  trial  of  the  cause.  The 
certificate  of  the  clerk  to  the  record  does  not  state  that 
the  record  contains  the  certificate  of  evidence  but 
states  that  it  contains  certain  named  pleadings,  and 
the  report  of  evidence  made  by  the  master  except 
certain  parts  thereof.  There  is  no  formal  beginning 
of  a  certificate  of  evidence  in  the  record  from  which  it 
can  be  ascertained  where  the  record  proper  ends  and 
the  certificate  of  evidence  begins. 

On  the  hearing,  the  court,  after  finding  the  facts, 
among  others  that  there  was  due  Isaac  Horn  on  May 
11, 1912,  the  sum  of  $2,400.14  from  the  estate  of  Xavier 
B.  Trower  on  the  claim  allowed  in  the  Probate  Court 
on  December  2, 1907,  and  that  all  parties  who  had  re- 
ceived deeds  of  conveyance  of  the  one-fourth  interest 
of  Xavier  B.  Trower  in  the  two  described  quarter  sec- 
tions of  land  and  said  property  in  Sullivan  took  such 
deeds  with  notice  of  the  claim  of  Isaac  Horn  and  were 
not  innocent  purchasers  of  said  interest,  entered  a  de- 
cree finding  said  conveyances  to  be  void  so  far  as  they 
interfered  with  the  collection  of  the  claim  of  Isaac 
Horn,  and  ordered  that  the  estate  of  Xavier  B.  Trower 
pay  to  Isaac  Horn  the  sum  of  $2,400.14  with  legal  in- 
terest from  May  11,  1912,  within  forty  days,  and  in 
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default  thereof,  that  the  master  in  chancery  sell,  first 
the  undivided  one-fourth  interest  in  the  said  described 
lots  in  Sullivan,  in  Moultrie  County,  to  pay  said  sum 
and  costs,  then  that  he  sell  the  undivided  one-fourth 
interest  of  the  said  described  quarter  section  of  land 
in  Shelby  County,  and  if  the  said  real  estate  in  Moul- 
trie and  Shelby  counties  does  not  bring  sufficient  to 
pay  said  claim  and  costs,  then  that  he  sell  the  said 
dei^cribed  real  estate  in  Edgar  County  and  bring  the 
money  into  court  to  abide  the  further  order  of  the 
court.  The  decree  dismisses  the  intervening  petition 
as  to  defendants  interested  in  other  lands  in  Coles 
County.  The  defendants  Sallie  F.  Sayer  and  Sinia  A. 
Norfolk  appeal. 

In  1902  Clara  E.  Trower,  now  Humphreys,  filed  a 
bill  in  equity  against  Polly  A.  Trower  and  the  pur- 
chasers of  said  real  estate  described  in  said  deeds  to 
compel  a  specific  performance  of  the  said  contract  of 
August  20,  1877,  between  Polly  A.  Trower  and  X.  B. 
Trower.  The  defendants  answered  and  the  Circuit 
Court  on  a  hearing  entered  a  decree  for  specific  per- 
formance. The  decree  was  reversed  by  the  Supreme 
Court  and  remanded  with  directions  {Sayer  v.  Hum- 
phreys,  216  111.  426),  that  court  holding  that  the  con- 
tract was  void  and  that  under  the  will  of  Thomas  B. 
Trower,  Polly  A.  Trower  had  no  right  to  convey  the 
real  estate  of  which  Thomas  B.  Trower  died  seized  to 
any  person  except  to  his  children,  and  that  the  fee  to 
the  real  estate  in  question  vested  in  the  children  of 
Thomas  B.  Trower  subject  to  be  divested  by  the  con- 
veyance thereof  by  Polly  A.  Trower  to  a  child  or  one 
or  more  of  the  children  of  Thomas  B.  Trower.  The 
opinion  holds  that  ''at  the  time  of  the  death  of  X.  B, 
Trower  he  therefore  was  seized  of  the  one-fourth  part 
of  said  Shelby  and  Edgar  county  farms,  which  interest 
was  never  divested  by  conveyance  by  Polly  A.  Trower 
to  a  child  or  the  children  of  Thomas  B.  and  Polly  A. 
Trower  to  Sallie  F.  Sayer  in  fee.  * '  The  name  of  Isaac 
Horn  does  not  appear  in  the  opinion  in  216  HI. 
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Polly  A.  Trower  died  in  1904,  before  the  case  was 
disposed  of  by  the  Supreme  Court.  After  the  reversal 
of  the  case  it  was  redocketed  in  the  Circuit  Court,  and 
Clara  E.  Humphreys  sought  to  amend  her  bill  so  as  to 
recover  as  devisee  of  X.  B.  Trower  deceased,  and 
Horn,  who  at  the  same  time  had  been  permitted  to  in- 
tervene, sought  to  amend  his  cross-bill  so  as  to  en- 
force the  collection  of  his  claim.  The  Circuit  Court 
struck  the  amended  bill  and  the  cross-bill  from  the 
files  and  dismissed  both  bills  for  the  reason  that  the 
cause  of  action  stated  in  the  original  bill  had  been  dis- 
posed of  on  the  merits  by  the  Supreme  Court.  From 
that  decree  an  appeal  was  again  prosecuted  to  the  Su- 
preme Court  where  the  case  was  aflSrmed.  Humphreys 
V.  Sayer,  242  111.  80. 

The  former  suit  between  Mrs.  Humphreys  and  Polly 

A.  Trower  and  others  is  not  referred  to  in  the  plead- 
ings in  this  case,  but  the  foregoing  reference  to  that 
litigation  is  made  for  the  purpose  of  showing  that  the 
Supreme  Court  has  construed  the  provisions  of  the 
will  of  Thomas  B.  Trower  and  the  effect  of  deeds 
made  by  Polly  A.  Trower  to  third  parties,  and  held 
void  the  assignment  made  by  X.  B.  Trower  of  his  in- 
terest in  the  estate  of  Thomas  B.  Trower,  and  these 
questions  are  involved  in  this  case. 

It  is  insisted  that  the  lien  of  the  judgment  against 
X.  B.  Trower  expired  in  seven  years  after  the  date  of 
the  judgment,  and  that  a  court  of  equity  did  not  have 
jurisdiction  over  the  subject-matter  of  this  litigation. 
While  the  lien  of  the  judgment  would  expire  in  seven 
years,  yet  it  might  be  renewed  or  an  action  brought 
on  it  at  any  time  within  twenty  years  after  its  date. 
E.  S.  c.  83,  1[  26  (J.  &  A.,  ^  7221.) 

The  purpose  of  the  intervening  petition  is  to  collect 
the  claim  of  $1,963.98  allowed  against  the  estate  of  X. 

B.  Trower  in  the  Probate  Court  of  Christian  County 
on  December  2, 1907.  Under  the  will  of  X.  B.  Trower, 
Clara  E.  Humphreys  is  the  sole  beneficiary  and  took 
aU  real  estate  charged  with  the  payment  of  his  debts. 
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X.  B.  Trower  died  in  1896.  He  left  no  personal  estate 
or  real  estate  except  his  interest  in  the  estate  of  his 
father,  Thomas  B.  Trower.  His  will  was  probated  in 
September,  1897,  and  Clara  E.  Humphreys  qualified 
as  executrix.  She  has  neither  filed  any  inventory  nor 
taken  any  steps  to  close  the  estate  or  to  pay  this  claim 
from  the  assets,  although  fifteen  years  have  elapsed 
since  she  qualified  as  executrix.  In  December,  1907, 
the  claim  of  Horn  against  the  estate  being  called  for 
trial  in  the  Probate  Court,  by  agreement  between  Horn 
and  the  executrix,  it  was  allowed  in  the  sum  of  $1," 
963.98.  The  record  does  not  show  when  the  claim  was 
first  presented,  but  no  inventory  having  been  filed,  the 
claim  allowed  was  a  lien  on  the  entire  estate  that 
could  be  collected  in  any  manner  in  which  the  collec- 
tion of  claims  allowed  against  estates  may  be  enforced. 
It  was  held  in  Humphreys  v.  Sayer,  sxipra^  that  the 
grantees  of  Polly  A.  Trower,  other  than  the  children 
of  Thomas  B.  Trower,  were  not  innocent  purchasers 
of  the  interest  of  X.  B.  Trower  in  the  estate  of  his 
father.  The  record  in  this  case  shows  that  after  the 
intervening  petition  was  filed  the  appellants  paid  to 
the  executrix,  the  beneficiary  under  the  will,  $4,200  for 
conveyances  from  her  as  devisee  of  X.  B.  Trower  of 
her  interest  in  the  real  estate  devised  to  him  by  his 
father.  It  also  shows  that  Clara  E.  Humphreys,  as 
executrix  of  X.  B.  Trower,  fraudulently  with  the  aid 
of  appellants  attempted  to  appi'opriate  the  estate  to 
her  own  use  and  to  defeat  the  collection  of  this  claim 
by  the  conveyance  of  the  estate  to  appellants  and  by 
the  attempt  to  deprive  the  court  of  jurisdiction  of  this 
case  by  a  dismissal  of  the  original  bill,  and  also  that 
Clara  E.  Humphreys  is  insolvent. 

The  claim  of  the  intervenor  is  not  sought  to  be  en- 
forced on  the  ground  that  it  was  a  lien  because  of  the 
•judgment  obtained  against  Trower  in  his  lifetime,  but 
on  the  theory  that  it  is  a  claim  allowed  against  the 
estate,  and  all  purchasers  from  heirs  and  devisees  take 
subject  to  the  payment  of  claims  allowed  against  an 
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estate.  The  payment  of  this  claim  might  have  been 
enforced  in  the  Probate  Court,  or  it  may  be  enforced 
in  a  court  of  equity,  if  the  remedy  in  the  Probate  Court 
was  inadequate  and  there  were  reasons  why  a  court 
of  equity  should  take  jurisdiction.  Fraud  is  one  of 
the  heads  of  original  equity  jurisdiction.  With  very 
limited  exceptions  it  may  be  said  that  courts  of  equity 
**  possess  a  general,  and  perhaps  a  universal  concur- 
rent jurisdiction  with  courts  of  law  in  cases  of  fraud 
cognizable  in  the  latter;  and  exclusive  jurisdiction  in 
cases  of  fraud  beyond  the  reach  of  courts  of  law,'*  1 
Story's  Eq.  Jur.  sec.  184.  It  is  very  clear  that  the 
Probate  Court  did  not  have  jurisdiction  to  grant  the 
relief  that  the  nature  of  this  case  requires.  A  bill  in 
chancery  will  lie  to  establish  a  debt  of  an  ancestor  and 
decree  it  a  lien  on  his  real  estate  and  order  the  debt 
paid  and  in  default  of  payment  that  the  real  estate 
be  sold  to  satisfy  the  debt.  McConnel  v.  Smith,  39 
111.  279.  Equity  will  take  jurisdiction  of  the  settlement 
of  an  estate  to  afford  relief  to  a  creditor  whose  claim 
has  been  allowed  in  the  County  Court,  where  some 
satisfactory  reason  exists  why  the  County  Court  can- 
not grant  the  relief,  the  facts  require  that  justice 
and  equity  may  be  done.  Elting  v.  First  Nat.  Bank 
of  Biggsville,  173  HI.  368 ;  Patterson  v.  Patterson,  251 
lU.  153.  There  was  no  error  in  permitting  appellee 
to  intervene  and  in  overruling  the  demurrer  and  ap- 
pellant 's  motion  to  strike  the  petition. 

Appellants  at  the  September  term,  1911,  filed  a  plea 
to  the  jurisdiction  of  the  court  setting  out  that  they 
were  not  residents  of  Moultrie  county  and  that  the  suit 
in  which  the  petition  of  intervention  was  filed  had  been 
settled.  Appellee  filed  a  motion  to  strike  this  plea 
and  the  same  was  allowed.  Appellants  insist  this  rul- 
ing of  the  court  was  error.  Part  of  the  real  estate 
involved  in  this  suit  is  in  Moultrie  County.  Under  the . 
Chancery  Act  (chapter  22,  sec.  3,  J.  &  A.  U  883)  suits 
in  chancery  affecting  real  estate  may  be  maintained  in 
any  county  where  any  part  of  the  real  estate  is  situ- 
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ated.  It  further  appears  that  this  plea  was  only  on 
behalf  of  some  of  the  defendants  and  there  were  other 
defendants  found  in  the  county  and  the  plea  does  not 
state  the  names  and  residences  of  the  other  defendants 
and  that  there  were  no  necessary  defendants  resident 
in  the  county.  There  was  no  error  in  the  order  of  the 
court. 

The  real  estate  in  Sullivan,  in  Moultrie  County,  de- 
creed by  the  court  to  be  the  first  sold  to  pay  the  claim 
of  the  intervener,  was  owned  by  Thomas  B.  Trower 
at  the  time  of  his  death,  and  under  the  will  of  Thomas 
B.  Trower,  X.  B.  Trower  became  the  owner  of  one- 
fourth  of  it  subject  to  be  divested  by  a  deed  by  Polly 
A.  Trower  to  a  child  of  the  deceased.  This  real  estate 
was  never  conveyed  by  Polly  A.  Trower  to  any  child  of 
Thomas  B.  Trower,  and  the  trial  court  finds  in  its  de- 
cree that  this  real  estate  is  not  the  business  property 
mentioned  in  the  opinion  in  Humphreys  v.  Sayer, 
supra. 

In  construing  the  will  of  Thomas  B.  Trower  the  Su- 
preme Court  held  that  X.  B.  Trower  died  seized  of  a 
one-fourth  interest  in  the  other  real  estate  decreed  by 
the  court  in  this  case  to  be  sold,  subject  to  be  divested 
by  a  conveyance  by  Polly  A.  Trower  and  to  a  child  or 
children  of  Thomas  B.  Trower.  In  1897,  Polly  A. 
Trower  and  her  three  daughters  joined  in  warranty 
deeds  attempting  to  convey  the  Shelby  and  Edgar 
county  farms  to  Julian  and  Galster. 

These  deeds  were  void  because  the  authority  to  exe- 
cute them  was  not  within  the  power  conferred  by  the 
will  of  Thomas  B.  Trower.  The  grantors  therein  were 
liable  on  their  warranties.  The  subsequent  convey- 
ances made  February  3,  1903,  by  Polly  A.  Trower  at- 
tempting to  convey  these  farms  to  Sallie  F.  Sayer  and 
Sinia  A.  Norfolk  inured  to  the  benefit  of  Julian  and 
Galster  even  if  the  latter  deeds  had  not  contained  such 
express  provisions.  The  daughters  having,  in  1907, 
conveyed  these  lands  by  warranty  deeds,  the  reason 
for  the  exercise  'of  the  power  under  the  will  of  Thomas 
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B.  Trower  ceased  to  exist  and  the  power  also  had 
ceased  to  exist.  Smyth  v.  Taylor,  21  111.  296;  2  Sugden 
on  Powers,  178.  The  deeds  made  in  1903  were  convey- 
ances in  the  interest  of  Julian  and  Galster  to  perfect 
the  title  in  them  and  not  deeds  made  to  carry  out  the 
powers  in  the  will  of  Thomas  B.  Trower.  They  were 
fraudulent  for  the  reason  they  were  an  attempt  to  do 
indirectly  what  could  not  be  done  directly.  Henderson 
V.  Blackburn,  104  111.  227 ;  Whiton  v.  Whiton,  179  111. 
325 ;  Griffin  v.  Griffin,  141  111.  373. 

Appellants  have  neither  by  any  assignment  of  error 
nor  argument  raised  any  question  concerning  either 
title  by  possession  and  payment  of  taxes  or  the  numer- 
ical order  in  which  the  pieces  of  real  estate  should  be 
sold. 

The  decree  is  justified  by  the  record  and  is  affirmed. 

Affirmed. 


Joliii  Beplogle^  Appellee,  y.   Toledo,  St.  Louis  and 
Western  Railway  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon.  Mobtow 
W.  Thompson,  Judge,  presiding.  Heard  In  this  court  at  the  April 
term,  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  John  Replogle  against  Toledo,  St.  Louis 
and  Western  Railway  Company  to  recover  damages  for 
the  killin.t,^  of  a  horse  and  a  sheep  alleged  to  have  been 
caused  by  the  failure  of  the  defendant  to  maintain 
fences  and  for  failure  to  construct  and  maintain  cattle 
guards  at  road  crossing.    From  a  judgment  in  favor 
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of  plaintiflf  for  one  hundred  and  eighty-seven  dollars^ 
defendant  appeals. 

A.  J.  Fryer  and  C.  E,  Pope,  for  appellant ;  Charles 
A.  SoHMETTAU,  of  oounsel. 

J.  H.  Marshall,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  RAn^BOADS,  §  882* — when  place  and  manner  in  which  Btock 
was  killed  questions  for  jury.  In  an  action  against  a  railroad  for 
killing  a  horse  alleged  to  have  been  caused  by  failure  of  defendant 
to  construct  and  maintain  cattle  guards  at  road  crossing,  whether 
the  horse  was  struck  by  defendant's  locomotive  while  it  was  on 
defendant's  right  of  way  or  whether  the  horse  ran  against  the  side 
of  the  engine  in  attempting  to  cross  the  track  at  the  road  crossing 
held  questions  for  the  jury. 

2.  Set-off  and  becoupment,  §  6* — right  of  railroad  company  to 
set-off  in  action  for  negligently  killing  stock.  Railroad  company  is 
not  entitled  to  have  a  claim  for  damages  to  its  l^omotive  resulting 
from  plaintiff's  stock  running  against  the  side  thereof,  In  an  action 
against  the  company  for  negligently  killing  the  stock,  and  refusal 
of  court  to  give  an  instruction  allowing  defendant  such  set-off  held 
not  error. 

3.  Set-off  and  becoupment,  |  9* — demands  which  may  he  setoff. 
The  nature  of  demands  to  which  set-off  may  be  pleaded  is  controlled 
by  statute.  Under  R.  S.  c.  110,  §§  33,  47,  J.  &  A.  1f1[  8570,  8584;  set-off 
Is  a  proper  plea  in  assumpsit,  but  not  in  an  action  on  the  case. 

^See  Ullnols  Notes  Digest,  YoU.  XI  to  XV,  Mtme  topic  and  section  number. 
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A.  T.  Green,  Appellee,  y.  Eunice  M.  Jennings, 

Appellant. 

1.  Appeal  and  ebbob,  §  994* — tohen  refusal  of  leave  to  file  addir 
Uonal  plea  not  saved  for  review.  Error  of  court  in  refusing  leave 
to  file  an  additional  plea  not  saved  for  review  where  there  is  neither 
a  motion  for  leave  to  file  such  plea  in  the  bill  of  exceptions  nor  any 
order  concerning  such  motion.  A  record  made  by  the  clerk  will  not 
save  such  question  for  review. 

2.  Appeal  and  ebbob,  S  800* — what  necessary  to  make  motion 
for  leave  to  file  plea  a  part  of  the  record.  A  motion  for  leave  to  file 
an  additional  plea  is  no  part  of  the  record  unless  made  so  by  the 
bill  of  exceptions. 

3.  Appeal  and  ebbob,  §  1506* — when  exclusion  of  question 
asked  of  witness  on  direct  examination  is  error.  Where  plaintiff  on 
cross-examination  testifies  that  on  a  certain  date  when  defendant 
signed  and  executed  the  note  he  loaned  to  defendant  a  certain  sum 
of  money,  held  that  the  exclusion  of  a  question  asked  of  defendant 
on  direct  examination  as  to  whether  plaintiff  did  advance  her  money 
on  that  date  was  error. 

4.  Witnesses,  §  284* — when  exclusion  of  question  on  cross- 
examination  is  error.  In  an  action  on  a  promissory  note,  exclusion 
of  a  question  asked  of  plaintiff  on  cross-examination  as  to  whether 
he  had  testified  o#  a  former  trial  that  defendant  made  a  certain 
statement  to  the  plaintiff  regarding  the  note,  when  the  note  was 
delivered  to  him,  held  error. 

5.  Witnesses,  §  227* — when  exclusion  of  question  asked  on 
cross-examination  is  error.  In  an  action  on  a  promissory  note,  ex- 
clusion of  question  asked  of  plaintiff  on  cross-examination  whether 
he  signed  defendant's  name  to  her  leases  and  other  contracts,  held 
error. 

6.  Evidence,  §  452* — when  exclusion  of  testimony  of  witness  as  to 
genuineness  of  handv^iting  is  error.  In  suit  on  a  promissory  note 
where  a  wlrness  for  defendant  testifies  that  he  had  seen  defendant 
write,  that  he  was  acquainted  with  her  signature  and  that  the  signa- 
ture to  the  note  "isn't  her  signature  as  I  am  used  to  it,"  and  testifies 
on  cross-examination  that  he  knew  defendant's  handwriting  ''suffi- 
cient for  my  own  purpose,"  held  that  the  testimony  of  the  witness 
was  competent  and  material,  the  weight  of  which  was  for  the  Jury, 
and  that  the  exclusion  of  all  his  evidence  on  motion  of  plaintiff  was 
reversible  error. 

7.  Evidence,  $  453* — when  affidavit  filed  in  suit  denying  signa- 
ture may  he  exhibited  to  witnesses  on  cross-examination  to  test 
knowledge  of  signature.    In  an  action  on  a  promissory  note  where 

•See  Illinois  Notes  Digest,  Tols.  XI  to  XV,  same  topie  and  section  nomber. 


ThIBD  DiSTBIOT — OCTOBEB,  1913.  341 

Green  v.  Jennings,  184  111.  App.  340. 

certain  witnesses  for  tlie  defendant  had  on  cross-examination  testi- 
fied that  they  knew  the  signature  of  the  defendant,  ];>ermitting  plain- 
tiff's counsel  to  exhibit  to  the  witnesses  the  affidavit  made  by  de- 
fendant filed  in  the  case  denying  the  signature  to  the  notes  sued 
on  and  asking  them  if  they  knew  the  signature  to  the  affidavit,  held 
not  error. 

8.  EiViDENCE,  §  453^ — when  signature  to  pjea  putting  execution 
of  note  in  issue  may  be  exhibited  to  toitness  on  cross-examination  to 
test  his  knowledge  of  handtoriting.  Where  a  witness  testifies  he  is 
acquainted  with  defendant's  handwriting  it  Is  proper  on  cross-exam- 
ination for  the  purpose  of  testing  the  accuracy  of  his  memory  to 
show  him  the  signature  to  the  plea  putting  the  execution  of  the 
note  In  issue,  there  being  no  question  as  to  its  genuineness,  and 
ask  him  whether  it  was  the  signature  of  the  defendant  This  is 
not  proving  the  signature  but  testing  the  accuracy  of  the  memory 
of  the  witness. 

9.  EviDENGB,  S  450^ — rule  as  to  comparison  of  handu)riting. 
Genuineness  or  falsity  of  a  handwriting  or.  signature  cannot  be 
proved  by  comparison  with  other  handwriting  or  signatures  ad- 
mitted to  be  genuine  unless  said  other  handwriting  or  signatures 
are  in  evidence  in  the  case  for  some  other  legitimate  purpose  or  at 
least  are  among  the  files  of  the  case  as  a  part  of  the  record.  The 
rule  even  goes  to  the  extent  of  permitting  the  Jury  to  make  the 
comparison. 

10.  Bnj^  AND  NOTES,  §  421* — evidence  admissible  to  prove  exC' 
cution  or  nonexecution  of  note.  On  an  issue  as  to  the  execution  of 
a  note,  evidence  tending  to  show  a  reason  for  its  execution  and  a 
reasonable  probability  or  improbability  that  defendant  made  or  de- 
livered the  same  is  not  only  competent  but  highly  important  for  the 
consideration  of  the  Jury. 

11.  Bills  and  notes,  $  420* — admissibility  of  evidence.  In  suit 
on  a  promissory  note,  refusal  of  court  to  admit  in  evidence  a 
schedule  made  by  plaintiff  to  the  assessor  after  the  commencement 
of  the  suit,  held  proper. 

12.  Bills  and  notes,  §  462** — when  instruction  inaptly  worded 
and  tending  to  mislead.  In  an  action  on  a  promissory  note,  instruc- 
tions given  for  plaintiff  as  to  the  proof  necessary  to  enable  plaintiff 
to  recover,  held  inaptly  worded  and  tending  to  mislead  the  Jury. 

13.  Bills  and  notes,  S  462* — when  requested  instruction  prop- 
erly refused.  In  action  on  a  promissory  note,  an  instruction  for 
defendant  held  properly  refused  as  requiring  plaintiff  to  prove  a 
consideration. 

Appeal  from  the  Circuit  Court  of  McDonough  county;  the  Hon. 
Harry  M.  Wagqoneb,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.  Reversed  and  remanded.  Opinion  filed  October 
16,  1913. 

•See  nilnole  Notee  Dlgeet,  Yole.  XI  to  XT,  Mune  tople  and  section  nmnlMr. 


342  Appellate  Courts  of  Illinois. 

Green  v.  Jennings,  184  111.  App.  340. 

VosE  &  Cbeel,  for  appellant. 
Flack  &  Lawtee,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  assumpsit  begun  on  July  20, 1911, 
by  A.  T.  Green  against  Eunice  Jennings.  The  declara- 
tion contains  three  special  counts  and  the  common 
counts.  The  first  count  is  in  the  ordinary  form  on  a 
promissory  note  and  avers  that  the  defendant  on  July 
13,  1908,  executed  and  delivered  to  plaintiff  a  promis- 
sory note  for  $294.75.  The  second  count  declares  on 
a  note  dated  August  20, 1909,  for  $800,  averred  to  have 
been  executed  and  delivered  by  the  defendant  to  the 
plaintiff.  The  third  count  is  for  work  and  services 
averred  to  have  been  rendered  by  the  plaintiff  to  the 
defendant.  The  summons  was  served  on  the  defend- 
ant personally  and  on  Dora  Booth,  her  conservator. 

A  plea  of  the  general  issue  was  filed  by  the  defend- 
ant by  her  conservator.  The  conservator  also  filed 
an  affidavit  stating  on  information  and  belief  that  the 
defendant,  Eunice  Jennings,  did  not  make  the  instru- 
ments sued  on.  Two  affidavits  made  by  Eunice  Jen- 
nings were  filed,  one  stating  that  she  did  not  make 
and  deliver  the  instruments  sued  on,  the  other  veri- 
fying the  plea.  There  was  a  trial  before  a  jury  at  the 
January  term,  1912,  in  which  the  jury  disagreed. 

The  ^fay  term  of  the  court,  1912,  convened  on  May 
13th  and  on  that  day  adjourned  to  ^lay  20th.  On 
May  20th  the  defendant,  who  at  that  time  appears  to 
have  been  restored  to  the  charge  of  her  property,  by 
her  counsel  moved  for  leave  to  file  a  plea  of  want  of 
consideration,  and  a  plea  of  res  ad  judicata  to  the  third 
and  fourth  counts. 

The  plaintiff  on  May  21st  dismissed  as  to  the  third 
and  common  counts,  and  the  court  denied  leave  to  file 
the  additional  plons.  Tliore  was  then  a  second  trial 
before  a  jury  and  a  failure  of  the  jury  to  agree.    At 
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the  September  term,  1912,  at  the  third  trial,  a  jury 
returned  a  verdict  for  plaintiff  for  $1,316.43,  on  which 
judgment  was  rendered  and  the  defendant  appeals. 

It  is  assigned  for  error  that  the  court  erred  in  re- 
fusing leave  to  the  defendant  to  file  a  plea  of  want  of 
consideration.  There  is  neither  a  motion  for  leave  to 
file  such  a  plea  in  the  bill  of  exceptions  nor  any  order 
concerning  such  a  motion.  A  motion  for  leave  to  file 
an  additional  plea  is  no  part  of  the  record  unless  made 
so  by  a  bill  of  exceptions.  A  record  made  by  the 
clerk  will  not  save  for  review  a  ruling  denying  a 
motion  for  leave  to  file  a  plea.  St.  Louis  S  0' Fallon 
Ry.  Co.  V.  Union  Tnist  <&  Savings  Bank,  209  111. 
457;  Chicago  &  Eastern  L  R.  Co.  v.  Goyette,  133  111. 
21;  People  v.  Weyfon,  230  111.  104;  Boys  v.  Bernhard 
Milling  Co.,  138  111.  App.  88.  It  appears  from  the 
record,  however,  that  the  May  term  was  the  first  term 
at  which  appellant  had  control  of  her  case,  theretofore 
being  xmder  a  conservator.  If  the  question  had  been 
properly  preserved  we  would  not  hesitate  to  hold  that 
there  was  an  abuse  of  lej2:al  discretion  in  overruling 
the  motion  for  leave  to  file  a  plea  of  want  of  con- 
sideration. 

It  appears  from  the  evidence  that  the  appellant  is  a 
maiden  lady  about  seventy  years  of  age  and  that  she 
was  for  many  years  an  invalid,  who  was  wheeled  about 
in  a  chair.  The  app(;llee  was  a  merchant  in  Macomb, 
who  about  the  time  of  the  date  of  the  notes  sued  on  was 
the  agent  of  the  appellee  and  attended  to  her  business. 

The  appellee  testified  that  the  appellant  executed  and 
delivered  the  notes  to  him  at  their  respective  dates. 
At  the  last  trial  he  testified  tli«it  the  appellant  said  to 
him  in  July,  1908,  when  the  July  note  was  delivered  to 
him,  that  she  wanted  him  to  show  it  to  the  board  of 
review  to  show  that  she  was  a  borrower  and  not  a 
money  leaner.  On  cross-examination  an  objection  was 
made  and  sustained  to  a  question  as  to  whether  he  had 
testified  to  any  such  statement  on  the  former  trial. 
The  question  was  a  proper  question  and  it  was  error 
to  sustain  the  objection  for  the  reason  it  was  proper 
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to  show  if  such  was  the  fact  that  at  a  former  trial  he 
gave  a  different  version  of  what  was  said  when  the 
note  was  executed. 

The  appellee  on  cross-examination  was  also  asked 
if  he  did  not,  during  the  time  he  was  acting  as  her 
agent,  sign  her  name  to  her  leases  and  other  contracts. 
In  Gitchell  v.  Ryan,  24  HI.  App.  372  where  the  issues 
were  the  same  as  in  this  case,  it  was  held  that  the  sus- 
taining of  objections  to  questions  similar  to  the  ques- 
tions put  to  appellee  was  error.  Great  latitude  should 
be  allowed  in  cross-examination  of  a  party  to  a  suit 
in  a  case  of  this  kind. 

The  appellee  also  testified  on  cross-examination, 
while  detailing  what  occurred  at  the  time  he  claimed 
defendant  executed  the  note,  that  on  August  20th  he 
loaned  $800  to  defendant  at  the  time  she  signed  and 
delivered  the  note.  The  appellant  on  her  direct  exam- 
ination was  asked,  if  on  August  20,  the  plaintiff  ad- 
vanced any  money  to  her;  an  objection  made  by  plain- 
tiff was  sustained  to  this  question.  While  there  was 
no  plea  of  want  of  consideration,  still  the  defendant 
had  the  right  to  testify  concerning  anything  that  oc- 
curred or  that  certain  things  did  not  oc<;ur  at  the  time 
the  note  was  made;  she  also  had  the  right  to  testify 
concerning  those  things  for  the  reason  that  they  tended 
to  impeach  the  evidence  of  the  appellee  on  a  material 
matter  that  he  had  testified  to  as  a  part  of  the  res  gestae 
of  making  the  note.  By  the  evidence  of  the  appellee  the 
receiving  of  the  $800  was  a  part  and  parcel  of  the  mak- 
ing of  the  note  by  the  defendant. 

On  an  issue  as  to  the  execution  of  a  note,  evidence 
tending  to  show  a  reason  for  its  execution,  and  a  rea- 
sonable probability  or  improbability  that  the  defendant 
made  or  delivered  the  same,  is  not  only  competent  but 
highly  important  for  the  consideration  of  the  jury. 
The  defendant  has  the  right  to  make  proof  of  such 
facts  and  circumstances  as  may  tend  to  show  the  note 
is  not  hers  and  render  it  improbable  that  she  executed 
it.    Hunter  v.  Harris,  131   111.  482. 
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L.  F.  Gumbart,  assistant  cashier  of  the  Union  Na- 
tional Bank  of  Macomb,  and  engaged  in  the  banking 
business  twenty-six  years,  testified  for  the  appellant 
that  he  knew  her,  had  seen  her  write  and  that  he  was 
acquainted  with  her  signature,  that  the  signature  to 
the  note  dated  July  13th  *4sn't  her  signature  as  I  am 
used  to  if  *'my  judgment  is  it  is  not;  so  far  as  my 
judgment  leads  me  it  is  not.'*  He  made  the  same  an- 
swer when  asked  about  the  note  dated  August  20th. 
On  the  cross-examination  he  was  asked  if  he  knew  the 
handwriting  of  the  defendant,  and  his  answer  was 
*' Sufficient  for  my  own  purposes. '*  On  motion  of  the 
plaintiff  all  the  evidence  of  this  witness  was  excluded. 
The  witness  having  answered  that  he  had  seen  her 
write  and  knew  her  signature  and  that  the  signatures 
were  not  hers,  his  evidence  was  competent  and  mate- 
rial. Its  weight  was  for  the  jury  and  the  excluding  of 
this  evidence  was  reversible  error. 

On  the  cross-examination  of  certain  witnesses  for 
the  defendant  after  they  had  testified  that  they  knew 
the  signature  of  the  defendant,  counsel  for  plaintiff 
exhibited  to  the  witnesses  the  affidavit  made  by  defend- 
ant filed  in  this  case  denying  the  signature  to  the  notes 
sued  on,  and  asked  them  if  they  knew  the  signature  to 
the  affidavit.  This  was  in  the  line  of  testing  the  wit- 
nesses' knowledge  of  appellant's  signature  and  there 
was  no  error  in  overruling  the  objection  to  these  ques- 
tions. 

While  the  genuineness  of  the  signature  may  not  be 
proved  by  comparing  it  with  another  signature  not  in 
evidence,  but  admitted  to  be  genuine,  yet  where  a  wit- 
ness testified  he  was  acquainted  with  defendant's 
handwriting  it  is  proper  on  cross-examination  for  the 
purpose  of  testing  the  accuracy  of  his  memory  to 
show  him  the  signature  to  the  plea  putting  the  execu- 
tion of  the  note  in  issue,  about  the  genuineness  of  which 
there  was  no  question,  and  ask  him  whether  it  was 
the  signature  of  the  defendant.  This  is  not  proving  the 
signature,  but  testing  the  accuracy  of  his  memory. 
Melvin  v,  Hodges,  71  111.  422. 
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The  nile  seems  to  be  settled  in  this  State  that  the 
genuineness  or  falsity  of  a  handwriting  or  signature 
cannot  be  proved  by  comparison  with  other  admittedly 
genuine  handwriting  or  signatures,  unless  said  other 
handwriting  or  signatures  are  in  evidence  in  the  case 
for  some  other  legitimate  purpose  or  at  least  are 
among  the  files  of  the  case  as  a  part  of  the  record. 
Brohston  v.  Cahill,  64  111,  356 ;  Melvhi  v.  Hodges,  supra; 
Massey  v.  Farmers'  Nat.  Bank,  104  111.  327;  Bevan  v. 
Atlanta  Nat.  Bank,  142  111.  302;  Riggs  v.  Powell,  142 
HI.  453 ;  Himrod  v.  Gilman,  147  111.  293.  The  rule  even 
goes  to  the  extent  of  permitting  the  jury  to  make  the 
comparison.  *'When,  however,  other  writings  or  sig- 
natures admitted  to  be  genuine  are  already  in  the 
case,  comparison  may  be  made  by  the  jury,  with  or 
without  experts. ' '  Stitzel  v.  Miller,  250  111.  72 ;  Greene- 
baum  V.  Bornhofen,  167  111.  640;  Bevan  v.  Atlanta  Nat. 
Bank,  supra. 

It  is  also  contended  that  the  court  erred  in  refusing 
to  admit  in  evidence  a  schedule  made  to  the  assessor 
in  April,  1912.  This  suit  was  begun  in  September, 
1911 ;  the  making  of  the  schedule  was  subsequent  to  the 
beginning  of  the  suit  and  to  a  trial  wherein  the  jury  dis- 
agreed. In  Green  v.  Swith,  180  111.  App.  572  (opinion 
filed  March,  1913),  we  held  such  evidence  was  compe- 
tent in  behalf  of  an  estate  defending  as  tending  'to 
show  the  plaintiff  did  not  have  any  such  note  at  the 
time  the  schedule  was  made.  Under  the  facts  disclosed 
by  the  evidence  in  the  present  case,  the  court  properly 
excluded  the  schedule,  and  sustained  the  objections  to 
the  questions  asked  the  assessor. 

Appellant  contends  that  the  court  erred  in  instruc- 
tions one  and  two  given  for  the  plaintiff.  Instruction 
one  is:  '*The  court  instructs  the  jury  that  all  the 
plaintiff  is  required  to  prove  in  this  ca.^e  to  entitle  him 
to  recover  the  amount  of  the  principal  and  interest  of 
the  promissoiy  note  bearing:  date  July  13,  -08,  for  the 
principal  sum  of  $294.75  and  produced  in  evidence,  is 
that  said  note  was  sisrned  by  tlio  dofondant,  Eunice  Jen- 
nings, and  delivered  by  her  to  the  plaintiff,  and  if  you 
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find  from  a  preponderance  of  the  evidence,  that  said 
proof  has  been  made  by  the  plaintiff,  then  you  should 
find  the  issues  for  the  plaintiff  and  assess  his  damages 
on  said  note  at  the  principal  sum  of  said  note  and  the 
interest  due  thereon.'' 

The  instruction  is  inaptly  worded  and  might  mislead 
the  jury. 

In  place  of  stating  *'if  you  find  from  a  preponderr 
ance  of  the  evidence  that  said  proof  has  been  made," 
the  proposition  should  have  been  stated,  '*if  you  find 
from  a  preponderance  of  the  evidence  that  said  note 
was  signed  by  the  defendant,"  etc.  The  appellee  did 
make  proof  that  the  note  was  executed  by  the  defend- 
ant, but  to  find  that  such  proof  was  made  irrespective 
of  the  proof  to  the  contrary  made  by  the  appellant 
woujd  not  entitle  appellee  to  recover.  It  was  not  suf- 
ficient to  entitle  a])pellee  to  recover  for  the  jury  to 
find  from  a  preponderance  of  the  evidence  that  appellee 
had  made  proof  that  appellant  executed  the  note,  but 
the  evidence  that  she  executed  the  note  must  prepon- 
derate over  the  evidence  that  she  did  not  execute  it. 
The  second  instruction  was  in  the  same  form  and  con- 
cerned the  other  note. 

It  is  also  argued  that  the  court  erred  in  refusing  the 
following  instruction:  **You  are  further  instructed, 
that  before  the  plaintiff,  A.  T.  Green,  is  entitled  to  re- 
cover in  this  case,  the  burden  is  upon  him  to  prove  by 
a  preponderance  of  the  evidence,  that  the  defendant, 
Eunice  Jennings,  made,  executed  and  delivered  to  him 
for  a  good  and  valid  consideration  the  note  or  notes 
upon  which  you  find  he  is  entitled  to  recover  if  you  so 
find  he  is  entitled  to  recover  upon  either  of  said  notes." 
.  This  instruction  was  properly  refused  for  the  reason 
that  the  plaintiff  was  not  required  to  prove  a  consider- 
ation, even  if  there  had  been  a  plea  of  want  of  consider- 
ation on  file.  If  a  plea  of  want  of  consideration  was  on 
file  the  burden  of  sustaining  such  a  plea  would  be  on 
the  defendant.    Eoneyman  v.  Jarvis,  64  111.  366,  Par- 
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agraph  46,  Negotiable  Instrument  Act  ( J.  &  A.  T[  7667) ; 
6  Ahl  and  Eng.  Encyc.  of  Law,  763. 

For  the  errors  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Ada  Switzer^  Appellee^  t.  A.  A.  Honn^  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon.  Mobton 
W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    Reversed  !n  part    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Bill  filed  by  Ada  Switzer  against  A.  A.  Honn  for 
partition  of  certain  lands.  From  a  decree  awarding 
complainant  one  hundred  and  fifty  dollars  as  solicitor's 
fees  to  be  taxed  as  costs,  defendant  appeals. 

An  appeal  from  the  decree  granting  the  partition 
was  taken  to  the  Supreme  Court  where  the  decree  was 
aflSrmed  in  Switzer  v.  Honn,  254  111.  621. 

T,  N.  CoFER,  for  appellant. 

ITenley  &  Douglas,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pabtttiow,  t  119* — when  hill  inauMcient  to  entitle  complainant 
to  8oUcitor*8  fees.  In  a  partition  proceeding  where  the  original  bill 
did  not  properly  set  forth  the  interest  of  the  parties  and  omitted  a 
necessary  party,  and  it  was  only  after  answer  was  filed  that  the 
bill  properly  set  forth  the  interest  of  all  the  owners,  held  that  it 
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Thied  Disteiot — OoTOBBB,  1913.  349 

Nelson  t.  First  National  Bank  of  La  Harpe^  184  111.  App.  349. 

was  necessary  for  defendant  to  employ  counsel,  and  a  decree  award- 
ing complainant  solicitor's  fees  was  reversed. 

2.  Partition,  9  119* — sufficiency  of  Mil  to  entitle  complainant 
to  solicitor*8  fees.  Solicitor's  fees  will  not  be  taxed  against  de- 
fendants in  partition,  where  the  original  hill  omitted  necessary 
parties  making  it  necessary  for  defendants  to  employ  counsel  to  pro- 
tect their  interests.  The  bill  should  be  so  accurate  that  the  parties 
defendant  can  safely  allow  a  default  to  be  taken  against  thjon. 


Charles  H.  Nelson,  Appellee,  t.  First  National  Bank 

of  La  Harpe,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Ck)urt  of  Hancock  county;  the  Hon. 
Habbt  M.  Wagoones,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  Charles  H.  Nelson  against  First  National 
Bank  of  La  Harpe  to  recover  damages  for  the  appro- 
priation of  certain  com  on  which  plaintiff  had  a  land- 
lord's lien  for  rent.  From  a  judgment  in  favor  of 
plaintiff  for  $826.42,  defendant  appeals. 

C.  W.  Wabneb,  D.  E.  Mack  and  Geobqe  V.  Hblfbich, 
for  appellant 

ScoFiELD  &  Califp,  f  or  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  $  337* — extent  of  landlord* 8  lien. 
Landlord  has  a  statutory  Hen  upon  crops  grown  or  growing  upon 

*Ree  nilnols  Notes  Divest,  Vols.  XI  to  XV,  same  topic  and  section  number 
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the  demised  premises  In  any  year  for  the  rent  that  shall  accrue 
during  such  year,  but  no  specific  lien  Is  created  or  given  on  any  other 
property  of  the  tenant 

2.  Landlord  and  tenant,  §  343* — priority  of  iandlord'8  lien. 
The  lien  of  a  landlord  is  superior  to  that  of  a  subsequent  chattel 
mortgage. 

3.  Landlobd  and  tenant,  §  352* — enforcement  of  landlord's 
lien  as  against  third  persons.  Any  person  who  knowingly  by  pur- 
chase or  otherwise  deprives  a  landlord  of  the  opportunity  of  enforc- 
ing his  lien  is  guilty  of  a  tort,  and  the  landlord  has  a  right  of 
action  for  the  damages  sustained.  Case  is  the  proper  remedy  to 
enforce  such  liability,  but  it  must  appear  that  the  property  or  its 
proceeds  have  been  disposed  of  so  that  the  lien  cannot  be  enforced 
against  either.  \ 

4.  Lanulobd  and  tenant,  §  348* — when  evidence  sufflcient  to 
show  wrongful  impairment  of  landlord's  lien.  In  an  action  against 
a  bank  to  recover  damages  for  appropriating  certain  corn  and  its 
proceeds  so  as  to  impair  plaintiff's  lien  for  rent,  acts  of  the  banfe  in 
procuring  a  chattel  mortgage  on  all  of  tenant's  property  and  in  re- 
ceiving a  check  from  tenant  for  corn  sold  knowing  of  the  plaintiff's 
lien,  together  with  other  attending  circumstances,  held  sufficient  to 
warrant  Jury  In  finding  that  the  bank  participated  In  or  authorized 
the  sale  of  the  corn  and  thereby  wrongfully  deprived  plaintiff  of  his 
statutory  lien. 

5.  La:Sdlobd  and  tenant,  S  348* — admissibility  of  evidence.  In 
an  action  to  recover  damages  for  appropriating  corn  upon  which 
plaintiff  had  a  landlord's  Hen,  a  note  and  chattel  mortgage  exe- 
cuted by  tenant  to  defendant  held  admissible  In  evidence. 

6.  Landlord  and  tenant,  §  348* — sufficiency  of  instructions  is 
suit  for  impairment  of  landlord's  lien.  In  an  action  by  a  landlord 
for  the  impairment  of  his  lien  on  tenant's  corn,  an  Instruction  given 
for  plaintiff  stating  that  it  is  not  required  of  plaintiff  to  prove 
actual  fraud  or  actual  fraudulent  Intent,  held  to  correctly  state  the 
law,  and  instructions  requested  by  defendant  held  properly  refused. 
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Hettle  B.  Hapenny,  Appellee,  y.  J.  T.  Huffman  and 

Frank  Wilson,  Appellants. 

L  Iinx)xiOATiNa  liquobs,  fi  251^ — when  instruction  in  words  of 
statute  misleading  on  question  of  damages.  In  an  action  by  a 
widow  under  section  9  of  Dramshop  Act,  J  &  A.  K  4609,  to  recover 
damages  for  loss  of  means  of  support  by  death  of  her  husband 
alleged  to  have  been  caL'sed  by  the  sale  of  intoxicating  liquors  by 
the  defendants,  an  instruction  given  for  plaintiff  setting  out  a  por^ 
tion  of  the  statute  held  misleading  as  permitting  plaintiff  to  re- 
cover all  damages  sustained,  there  being  no  instruction  given  limit- 
ing plaintiffs  recovery  to  the  loss  to  her  means  of  support  or  in- 
forming the  Jury  what  was  the  proper  measure  of  damages  in  the 
case. 

2.  Iinx>xiCATiNO  LIQU0B8,  §  245* — when  verdict  for  loss  of 
widow's  means  of  support  is  excessive.  Verdict  for  five  thousand 
dollars  for  loss  of  widow's  means  of  support  resulting  from  death 
of  husband  caused  by  sale  of  intoxicating  liquors,  held  excessive, 
the  evidence  showing  that  the  deceased  was  a  tenant  farmer,  sell- 
ing some  years  about  twelve  hundred  dollars  of  produce  from  his 
farm,  and  when  not  occupied  with  farm  work  doing  teaming  at 
three  dollars  per  day  for  himself  and  team. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon.  Gut 
R.  Williams,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.  Reversed  and  remanded.  Opinion  filed  October  16, 
1913.    Rehearing  denied  November  5,  1913. 

Thomas  D.  Masters,  E.  P.  Nischwitz,  W.  H.  Nelms 
and  Alfred  Adams,  for  appellants. 

Clabence  W.  Heyl  and  Lyman  Lacet,  Jb.,  for  appel- 
lee. 


.U    ...  U    -^1        i     I  ■    .  iJ.       ..  .. — .^-^.'.t^- 


Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  brought  by  Hettie  R. 
Hapenny  against  J.  T.  Huffman  and  Frank  Wilson, 
partners  doing  business  under  the  name  of  Wilson  & 
Huffman,  to  recover  damages  for  an  injury  sustained 
to  her  means  of  support  in  consequence  of  the  death 
of  her  husband,  Daniel  Hapenny. 

*8e«  nilnol*  Not«s  Dlcetit,  Vols.  XI  to  XV,  Mune  topic  and  section  numben 
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The  first  count  of  the  declaration  avers  that  the  de- 
fendants sold  and  gave  intoxicating  liquors  to  one  J.  L 
Beed,  thereby  causing  the  intoxication,  in  whole  or  in 
part,  of  said  Reed,  and  thereupon  the  said  Reed,  while 
so  intoxicated,  drove  an  automobile  in  which  the  said 
Reed  and  Daniel  Hapenny,  the  husband  of  plaintiff, 
were  riding  in  such  a  careless  and  dangerous  manner 
as  to  cause  said  automobile,  while  running  at  a  danger- 
ous speed,  to  turn  over,  thereby  killing  said  Hapenny. 

The  third  count  avers  the  sale  by  the  defendants  to  J. 
I.  Reed  of  intoxicating  liquors  causing  his  intoxication, 
and  by  reason  of  said  intoxication  the  said  Reed  was 
in  such  a  mental  condition  as  to  be  unable  to  appreciate 
danger  from  physical  causes,  and  that  the  said  Reed, 
while  in  such  condition,  invited  said  Daniel  Hapenny 
to  ride  in  an  automobile  driven  by  said  Reed,  and 
the  said  Hapenny,  while  riding  in  said  automobile 
driven  by  said  Reed  while  so  intoxicated,  was  killed 
by  the  said  automobile,  being  in  consequence  of  such 
intoxication,  operated  in  such  a  dangerous  manner  that 
it  was  overturned,  etc. 

The  fifth  count  avers  that  defendant  sold  and  gave 
intoxicating  liquors  to  Daniel  Hapenny  causing  his  in- 
toxication, and  by  reason  of  such  intoxication  said  Ha- 
penny was  unable  to  perceive  danger  from  physical 
causes,  and  while  so  intoxicated  and  in  consequence 
of  such  intoxication  the  said  Hapenny  was  thrown 
from  said  automobile  and  killed.  A  jury  returned  a 
verdict  for  plaintiff  for  five  thousand  dollars,  on  which 
judgment  was  rendered  and  the  defendants  appeal. 

The  evidence  shows  that  Daniel  Hapenny  was  a 
farmer,  twenty-six  years  of  age,  who  farmed  an  eighty- 
acre  farm  as  a  tenant  about  four  miles  from  San  Jose, 
Mason  county,  Illinois.  The  appellee  is  twenty-seven 
years  of  age,  and  she  and  Hapenny  had  been  married 
five  years.  J.  I.  Reed,  who  is  a  farmer  and  stock  buyer 
living  about  one  and  a  half  miles  from  San  Jose,  start- 
ed about  ten  o'clock  in  the  forenoon  of  October  21, 
1911;  in  an  automobile,  which  he  had  had  about  six 
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weeks,  with  his  brother  Kenneth  Eeed  and  Wm.  Lux, 
from  San  Jose  to  Manito,  near  where  Reed  was  going 
to  look  at  a  farm.  When  passing  the  farm  of  Hapenny, 
J.  I.  Reed  inquired  of  Hapenny,  if  he  had  any  hogs 
for  sale.  After  some  talk  Hapenny  got  into  the  auto- 
mobile with  Reed  and  they  went  to  Manito,  where  they 
arrived  about  noon.  J.  I.  Reed  there  entered  the  sa- 
loon of  appellants,  he  says,  for  the  purpose  of  tele- 
phoning to  the  country.  His  companions  also  entered 
the  saloon,  where  J-  I.  Reed  bought  drinks  for  the 
others.  Reed  testified,  as  do  his  companions,  that  he 
did  not  drink  any  liquor  that  day.  They  also  testify 
that  Reed,  when  asked  to  drink,  said  he  would  not 
touch  liquor  but  that  he  took  cigars  and  gave  as  a 
reason  therefor  that  he  was  driving  the  car.  There  is 
some  evidence,  however,  tending  to  show  that  Reed 
while  in  the  machine  acted  like  an  intoxicated  person. 
It  began  to  rain  soon  after  they  got  to  Manito.  In  con- 
sequence of  the  rain  Reed  did  not  go  to  visit  the  farm, 
but  stayed  in  the  saloon  of  defendants  until  about 
one  o'clock,  when  they  started  home.  About  four  and 
a  half  miles  from  Manito  the  car  was  upset  killing  Ha- 
penny and  injuring  J.  I.  Reed.  On  the  way  from  Man- 
ito the  car  appears  to  have  ** zigzagged"  more  or  less 
across  the  road,  and  where  the  accident  happened  it 
turned  a  complete  somersault,  alighting  on  its  wheels. 
The  defendants  claim  that  the  accident  was  caused 
either  by  the  machine  skidding  on  a  muddy  road  and 
striking  a  wet  place  which  had  been  filled  with  gravel 
at  a  place  where  the  beaten  track,  which  the  driver  of 
the  machine  was  attempting  to  follow,  crossed  from  one 
side  of  the  road  to  the  other,  or  by  both  causes  combined, 
and  that  the  steering  gear  of  the  machine  broke  render- 
ing the  machine  uncontrollable,  while  on  the  part  of 
appellee  it  is  insisted  that  the  irregular  movements  of 
the  car  and  its  overturning  were  caused  by  the  manner 
and  the  speed  at  which  it  was  run  by  an  intoxicated 
driver.  £t  is  contended  on  the  part  of  appellants  that 
a  clear  preponderance  of  the  evidence  shows  that  the 
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parties  were  not  intoxicated,  but  since  the  case  must 
be  reversed  for  other  reasons  and  on  another  trial 
there  may  be  additional  evidence,  we  will  not  discuss 
the  weight  of  the  evidence  or  the  merits  of  the  case. 

It  is  insisted  that  the  court  erred  in  giving  the  fol- 
lowing instruction  at  the  request  of  the  appellee: 
*'The  Court  instructs  the  jury  in  this  case,  that  the 
section  of  the  statutes  of  the  State  of  Illinois,  upon 
which  this  suit  is  founded  is  in  part,  as  follows,  to-wit: 

** Every  husband,  wife,  child,  parent,  guardian,  em- 
ployer or  other  person,  who  shall  be  injured  in  means 
of  support,  in  consequence  of  the  intoxication,  habit- 
ual or  otherwise,  of  any  person,  shall  have  a  right  of 
action  in  his  or  her  own  name,  severally  or  jointly, 
against  any  person  or  persons  who  shall,  by  selling  or 
giving  intoxicating  liquors,  have  caused  the  intoxica- 
tion in  whole  or  in  part,  of  such  person  or  persons,  for 
all  damages  sustained,  and  a  married  woman  shall 
have  the  same  right  to  bring  suits  and  to  control  the 
same,  and  the  amount  recovered,  as  a  feme  sole ;  and  all 
suits  for  damages  under  this  act  may  be  by  any  appro- 
priate action  in  any  court  of  this  State  having  compe- 
tent jurisdiction.'* 

This  instruction  pretends  to  be  a  copy  of  the  statute. 
Section  9  of  the  Dramshop  Act  (J.  &  A.  H  4609) 
is  as  follows:  ** Every  husband,  wife,  child,  parent, 
guardian,  employer  or  other  person,  who  shall  be 
injured  in  person  or  property,  or  means  of  support, 
by  any  intoxicated  person  or  in  consequence  of  the  in- 
toxication, habitual  or  otherwise,  of  any  person,  shall 
have  a  ri^>:ht  of  action  in  his  or  her  own  name,  severally 
or  jointly,  against  any  person  or  persons  who  shall,  by 
selling  or  giving  intoxicating  liquors,  have  caused  the 
intoxication,  in  whole  or  in  part,  of  such  person  or  per- 
sons ;  and  any  person  owning,  renting,  leasing  or  per- 
mitting the  occupation  of  any  building  or  premises,  and 
having  knowledge  that  intoxicating  liquors  are  to  be 
sold  therein,  or  who  have  leased  the  same  for  other 
purposes,  shall  hnowiyigly  permit  therein  the  sale  of 
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any  intoxicating  liquors  that  have  caused,  in  whole  or 
in  part,  the  intoxication  of  any  person,  shall  he  liable, 
severally  or  jointly,  with  the  person  or  persons  selling 
or  giving  intoxicating  liquors  aforesaid  for  all  damages 
sustained,  and  for  exemplary  damages;  and  a  married 
woman  shall  have  the  same  right  to  bring  suits  and  to 
control  the  same  and  the  amount  recovered,  as  a  feme 
sole;  and  all  damages  recovered  by  a  minor  under  this 
act  shall  be  paid  either  to  such  minor,  or  to  his  or  her 
parent,  guardian  or  next  friend,  as  the  court  shall  di- 
rect and  the  unlawful  sale  or  giving  away,  of  intoxicat- 
ing liquors  shall  work  a  forfeiture  of  all  rights  of  the 
lessee  or  tenant,  under  any  lease  or  contract  of  rent 
upon  the  premises  where  such  unlawful  sale  or  giving 
away  shall  take  place;  and  all  suits  for  damages  under 
this  act  may  be  by  any  appropriate  action  in  any  of  the 
courts  of  this  State  having  competent  jurisdiction." 

In  Colcsar  v.  Star  Coal  Co.  255  111.  532,  it  was  said : 
"Generally  speaking,  when  a  party,  in  an  instruction 
offered,  purports  to  quote  verbatim  a  provision  of  the 
statute  he  must  quote  it  correctly  or  the  instruction 
must  be  refused. ' '  In  Baker  S  Reddick  v.  Summers,  201 
m.  52,  an  instruction  in  the  language  of  the  statute, 
with  the  ad  damnum  in  the  declaration  added,  was  con- 
demned because  it  made  no  other  reference  to  the  case 
and  did  not  require  proof  of  facts  creating  a  liability. 
The  provisions  of  section  9  of  the  Dramshop  Act  (J. 
&  A.  T[  4609)  give  a  wife,  who  shall  be  injured 
in  person  or  property  or  means  of  support  by 
an  intoxicated  person,  or  in  consequence  of  the  intoxi- 
cation of  any  person,  a  right  of  action  against  any 
person,  who  shall  by  selling  or  giving  intoxicating 
liquors  have  caused  the  intoxication,  in  whole  or  in 
part,  of  such  person  or  persons  for  all  damages  sus- 
tained. The  appellee  did  not  sustain  any  damages  to 
her  person  or  property,  but  only  to  her  means  of  sup- 
port. The  words  of  the  statute  which  are  italicized  are 
omitted  from  the  instruction.  The  instruction  as  given 
is  misleading  since  it  tells  the  jury  that  appellee  was 
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entitled  to  recover  all  damages  sustained,  and  is  not 
limited  to  damages  sustained  to  her  means  of  support. 
The  right  of  action  in  this  character  of  cases  is  purely 
statutory,  and  a  jury  was  very  liable  to  construe  the 
instruction  as  giving  the  right  to  all  damages  which 
the  estate  of  deceased,  or  the  appellee,  sustained  by 
his  death.  All  damages  might  be  understood  to  in- 
clude the  probable  increase  of  his  estate,  her  mental 
suffering,  and  the  loss  of  companionship  of  her  hus- 
band. The  giving  of  this  abstract  instruction  was 
reversible  error,  when  the  record  shows  that  no  instruc- 
tion was  given  limiting  the  damages  to  the  loss  to  her 
means  of  support  or  informing  the  jury  what  was  the 
proper  measure  of  damages  in  the  case. 

It  is  also  contended  that  the  damages  assessed  are 
excessive.  The  deceased  was  a  tenant  farmer.  The 
evidence  shows  that  he  sold  some  years  about  twelve 
hundred  dollars  worth  of  produce  from  his  farm  and 
that  when  not  occupied  with  farm  work  he  occasionally 
worked  at  teaming  at  three  dollars  per  day  for  himself 
and  team;  only  his  gross  income  was  shown  by  the 
evidence.  The  appellee  contributed  her  services  in  the 
work  ordinarily  done  on  a  farm  by  a  farmer's  wife. 
If  her  husband  was  killed  in  consequence  either  of  his 
own  intoxication  or  of  the  intoxication  of  the  driver  of 
the  machine  and  the  appellants,  by  selling  and  giving 
intoxicating  liquor,  materially  contributed  to  such  in- 
toxication, and  such  intoxication  was  the  proximate 
cause  of  the  death  of  her  husband,  then  she  is  entitled 
to  recover  whatever  damages  she  has  sustained  to  her 
means  of  support.  In  view  of  the  habits,  earnings  and 
income  of  appellee's  husband,  the  judgment  appears  to 
be  excessive.  For  the  reasons  pointed  out  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  rema/nded. 
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Rasar  &  Johnson^  Appellants^  t.  Harry  Spurling^  Ap- 
pellee. 

1.  Bbokebs,  S  93* — tohen  question  iohether  real  estate  agent  was 
the  jMTOcuring  cause  of  sale  is  for  jury.  An  owner  under  a  written 
contract  gave  real  estate  agents  an  exclusive  agency  for  the  sale 
of  his  real  estate  reserving  to  himself  the  right  to  terminate  the 
agency  on  sixty  days'  notice.  The  owner  sold  the  property  to  a 
purchaser  through  a  different  agent  and  the  former  agents  claimed 
they  had  procured  such  purchaser  through  their  sub-agent  Eeld^  in 
an  action  against  the  owner  by  the  former  agents  to  recover 
commissions  on  the  sale  that  It  appeared  from  the  correspondence 
between  the  parties  that  the  exclusive  agency  had  terminated  and 
that  it  was  a  question  for  the  jury  to  determine  from  the  conflicting 
evidence  whether  the  plaintiffs  were  the  procuring  cause  of  the 
sale. 

2.  Bbokebs,  §  97* — when  instruction  as  to  what  agent  is  required 
to  prove  to  he  entitled  to  commissions  not  ohjectionahle  on  review. 
In  an  action  to  recover  commissions  for  selling  real  estate,  an  in- 
struction given  for  defendant  which  states  a  correct  proposition  of 
law  as  to  what  plaintiff  is  required  to  prove  to  be  entitled  to  recover, 
held  not  objectionable  for  failure  to  Include  a  statement  that  if 
the  parties  were  brought  together  by  the  plaintiffs  and  the  sale 
was  consummated  on  the  terms  proposed  by  the  purchaser  the 
plaintiff  would  be  entitled  to  recover,  where  such  statement  was 
given  in  plaintiffs'  instructions. 

3.  Witnesses,  §  299* — when  opinion  of  witness  <u  to  general 
reputation  for  truth  and  veracity  admissible.  Testimony  of  a 
witness  that  the  general  reputation  of  a  party  for  truth  and  veracity 
among  his  associates  in  the  neighborhood  where  he  resides  is  not 
good,  held  properly  admissible,  though  such  witness  states  on 
cross-examination  that  his  opinion  was  based  in  part  on  what  a 
certain  person  had  said  three  or  four  years  before. 

4.  Appeal  and  ebbob,  S  1560* — when  refusal  of  requested  if^ 
structions  not  error.  Appellant  cannot  complain  of  error  In  refus- 
ing his  requested  instructions  where  the  jury  was  fully  Instructed 
In  the  instructions  given  at  his  request  on  every  legal  proposition 
In  the  cause. 

6.  Appeal  Ain)  ebbob,  §  1186* — objections  presented  for  review. 
Appellate  Court  should  only  review  the  specific  objections  to  In- 
structions presented  and  argued. 

6.  Appeal  aitd  ebbob,  §  1539* — when  giving  an  instruction  stat- 
ing an  abstract  proposition  of  law  harmless.  In  an  action  to  re- 
cover commissions  for  selling  real  estate,  the  giving  of  an  Instruc- 

*8ce  nilBois  Mot«s  Dltegt,  ToU.  XI  to  XY,  SMiia  topic  and  aoetloa  nombor. 
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tlon  which  might  have  been  refused  because  it  states  an  abstract 
proposition  of  law,  held  harmless. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Albebt  M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    AfOrmed.    Opinion  filed  October  16,  1913. 

Geoboe  T.  Wallace,  for  appellants. 

B.  C.  Nbff  and  E.  E.  Adams,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  a  suit  brought  by  Sasar  &  Johnson  to  re- 
cover commissions  from  Harry  Spurling  for  the  sale 
of  real  estate  in  Taylorville  belonging  to  the  defend- 
ant. There  have  been  two  trials  in  the  Circifit  Court. 
On  the  first  trial  a  verdict  was  returned  for  the  de- 
fendant and  judgment  rendered  thereon.  That  judg- 
ment was  reversed  by  this  court  for  error  in  instruc- 
tions, October  15,  1912.  [176  111.  App.  349.]  On  a  sec- 
ond trial  in  the  Circuit  Court,  a  verdict  was  returned 
for  the  defendant  on  which  judgment  was  rendered 
and  the  plaintiffs  again  appeal. 

The  evidence  shows  that  on  September  29,  1909,  the 
appellee  entered  into  a  contract  in  writing  giving  ap- 
pellants the  exclusive  right  to  sell  said  real  estate  for 
five  thousand  dollars,  with  a  confidential  price  of  four 
thousand  five  hundred  dollars.  The  owner  reserved 
the  right  to  take  the  real  estate  oflf  the  market  at  any 
time  by  giving  the  agents  sixty  days'  notice  in  writ- 
ing of  such  withdrawal. 

Appellee  testified  that  while  he  was  in  Ohio,  early  in 
February,  1910,  he  wrote  a  letter  to  appellants  taking 
the  property  out  of  the  market.  Appellants  wrote  a 
letter  February  14,  1910,  in  reply  to  a  letter  from  ap- 
pellee stating  that  they  had  a  few  prospects  of  closing 
up  a  sale,  naming  a  Mrs.  Fish  and  several  other  pros- 
pective purchasers,  but  not  mentioning  the  party  who 
did  subsequently  purchase  in  October,  and  stating  if 
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those  on  whom  they  had  worked  should  decide  to  pur- 
chase in  the  near  future  ''we  would  naturally  be  in- 
terested and  feel  sure  you  will  be  fair''  and  if  we  can 
serve  you  in  the  future  we  will  be  happy  to  do  so.  The 
appellants  testified  that  they  did  not  receive  any  let- 
ter from  appellee  withdrawing  the  real  estate  from 
the  market.  Appellee  testified  to  the  mailing  of  the 
letter  and  its  contents,  and  the  letter  of  appellants 
written  February  14  would  appear  to  show  that  they 
did  receive  a  letter  withdrawing  the  property  from 
the  market.  Appellee  also  testified  that  in  May,  1910, 
he  called  upon  appellant  Johnson  and  asked  for  the 
return  of  the  contract,  and  that  Johnson  stated  that 
they  never  surrendered  a  contract  but  would  give  him 
a  duplicate.  In  June,  1910,  after  some  oral  communi- 
cations between  the  parties,  appellee  wrote  to  appel- 
lants fixing  the  price  at  three  thousand  six  hundred 
dollars  and  on  July  6,  1910,  appellee  having  made 
certain  improvements,  wrote  that  he  wanted  three 
thousand  seven  hundred  and  fifty  dollars,  but  would 
give  them  until  July  15,  to  sell  at  three  thousand  six 
hundred  dollars.  In  September,  Luther  Chestnut  took 
G.  W.  Micenheimer  to  see  the  property  but  did  not 
disclose  the  fact,  if  it  be  the  fact,  that  he  was  an  agent 
for  appellants.  Chestnut  testified  that  he  told  Micen- 
heimer that  he  was  not  a  real  estate  agent,  that  he  had 
no  interest  in  the  sale  of  the  property  but  that  he 
showed  it  to  him  as  a  friend,  Micenheimer,  who  was 
a  retired  farmer,  having  inquired  of  him  as  a  friend, 
if  he  knew  of  suitable  property  to  buy.  After  the  let- 
ters of  February  8  and  July  6,  1910,  appellee  author- 
ized Teaney,  another  real  estate  agent,  to  sell  the  prop- 
erty. He  showed  Micenheimer  the  property,  tried  to 
sell  it  to  him  and  closed  a  sale  on  October  12,  for  three 
thousand  five  hundred  dollars.  Neither  of  appellants 
ever  communicated  with  the  purchaser,  but  their  claim 
is  that  Chestnut  was  their  subagent.  The  exclusive 
agency  under  the  written  contract,  from  the  corre- 
spondence between  the  parties,  would  appear  to  have 
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been  terminated.  It  was  a  question  of  fact  for  the 
jury  to  determine  from  the  conflicting  evidence  wheth- 
er the  appellants  were  the  procuring  and  efficient 
cause  of  the  sale. 

It  is  assigned  for  error  that  the  court  admitted  im 
proper  testimony  tending  to  impeach  the  reputation  of 
appellant  Johnson  for  truth  and  veracity.  Among 
the  witnesses  examined  on  that  question,  E.  U.  Val- 
lintine  testified  that  he  had  lived  in  Taylorville  twelve 
years;  that  he  had  known  Johnson  thirty  years;  thai 
he  knew  his  general  reputation  for  truth  and  veracity 
among  his  associates  in  the  neighborhood  where  h(» 
resides  and  that  it  was  not  good.  On  cross-examina- 
tion he  stated  that  he  had  heard  one  Thornton,  three 
or  four  years  ago,  say  Johnson's  reputation  was  bad 
and  it  was  partly  on  his  statement  that  the  witness 
based  his  opinion.  The  appellants  then  objected  to 
the  testimony  of  the  witness  and  the  court  ruled  that 
the  evidence  was  proper  and  the  weight  to  be  given 
to  it  was  for  the  jury.  The  evidence  of  the  witness  is 
within  the  rule  laid  down  by  the  authorities  in  this 
State  and  there  was  no  error  in  the  ruling  of  the  court, 
Gifford  V.  People,  148  111.  173. 

It  is  contended  that  the  first  instruction  given  for 
the  defendant  is  erroneous  in  that  it  told  the  jury  that 
^'before  plaintiff  would  be  entitled  to  recover  in  this 
case,  they  must  show  by  a  preponderance  of  the  evi- 
dence that  they,  by  the  means  by  them  employed,  were 
the  procuring  and  efficient  cause  of  the  sale  having  been 
made  and  unless  they  have  done  so  you  should  find 
the  issues  in  favor  of  the  defendant.*'  The  conten- 
tion of  appellants  is  that  the  instruction  should  have 
included  the  statement  that  if  the  parties  were  brought 
together  by  the  acts  of  appellants  and  the  sale  con- 
summated on  terms  proposed  by  the  purchaser,  then 
under  such  circumstances  the  appellants  would  be  en- 
titled to  recover.  This  statement  of  the  law  was  given 
in  several  of  appellants*  instructions  and  does  not 
change  the  accuracy  of  the  instruction  given  for  ^- 
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pellee.  The  instruction  states  a  correct  proposition  of 
law  as  applied  to  such  cases.  White  v.  Sellmyer,  157 
111.  App.  435 ;  Rigdon  v.  Strong,  128  111.  App.  451 ;  Mc- 
Guire  v.  Carlson,  61  HI.  App.  295. 

Appellants  make  the  same  objection  to  the  second 
and  fifth  instructions  given  for  appellee  that  they 
make  to  the  first.  That  objection  we  have  held  to  be  not 
well  taken.  There  is  no  error  in  the  instructions  in 
any  particular  pointed  out,  and  while  there  may  be 
other  technical  objections  to  some  of  them,  yet,  since 
appellants  have  not  pointed  out  or  raised  such  other 
objections,  it  is  not  probable  that  the  jury  were  im- 
properly influenced  by  them.  An  Appellate  Court 
should  only  review  the  specific  objections  presented 
and  argued.  Mather  Electric  Co.  v.  Matthews,  47  111. 
App.  557. 

The  third  instruction  for  appellee  states  **that 
where  a  purchaser  of  real  estate  makes  an  agreement 
with  the  owner  to  take  the  property  on  terms  agreed 
upon  between  the  purchaser  and  seller  that  this  con- 
stitutes a  contract  of  sale  and  it  is  immaterial  in  the 
absence  of  any  failure  of  either  party  to  carry  out 
this  agreement  whether  the  contract  is  reduced  to 
writing  or  not.**  This  might  properly  have  been  re- 
fused because  it  was  an  abstract  proposition  of  law. 
It  however  stated  a  correct  proposition  of  law  so  far 
as  the  right  to  recover  commissions  is  concerned  and 
could  not  harm  the  appellants. 

The  fourth  instruction  given  for  appellee  is  object- 
ed to  on  the  ground  that  ''it  helped  emphasize  the  er- 
rors heretofore  pointed  out  relative  to  the  testimony 
of  the  impeaching  witnesses.**  There  was  no  error  in 
the  impeaching  evidence  and  the  objection  to  the  in- 
struction also  must  fail. 

The  appellants  also  argue  that  there  was  error  in 
refusing  instructions  asked  by  them.  The  jury  were 
fully  instructed  in  the  ten  instructions  given  at  ap- 
pellants *  request  on  every  legal  proposition  in  the  case 
and  some  of  the  instructions  given  for  them  should 
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have  been  refused.  The  eighth  given  is  simply  an  argu- 
ment on  what  makes  reputation. 

There  is  no  error  in  any  of  the  questions  presented 
for  review.  In  view  of  the  conflicting  evidence,  the 
questions  of  fact  were  peculiarly  within  the  province 
of  a  jury  to  determine.  A  court  of  review  is  only  au- 
thorized to  set  aside  a  judgment  as  being  against  the 
evidence,  when  it  can  be  said  that  the  verdict  and 
judgment  are  manifestly  against  the  weight  of  the  ev- 
idence.   The  judgment  is  affirmed. 

Affirmed. 


William  P.  Miller,  Administrator,  Appellee,  t.  Henley 

Eversole,  Appellant. 

1.  Adtomobilbs  and  GABAGE8,  §  3^ — wlien  instruction  as  to  de- 
gree of  care  in  driving  automobile  erroneous.  An  instruction  stat- 
ing that  the  driver  of  an  automobile  is  required  to  exercise  a  higher 
degree  of  care  at  a  place  in  a  street  where  school  children  are  con- 
gregated at  certain  hours  in  the  day  than  at  a  point  where  pedes- 
trians are  fewer  and  the  travel  limited,  held  erroneous  and 
misleading  as  requiring  defendant  to  exercise  more  than  ordinary 
care. 

2.  EviDEifCB,  §  78* — res  gestae.  In  an  action  for  injuries  sus- 
tained by  a  boy  being  struck  by  an  automobile  while  running  after 
a  wagon  which  was  drawn  by  another  automobile,  testimony  of  the 
driver  of  the  latter  automobile  that  the  boy  with  others  was  run- 
ning by  the  side  of  his  machine  and  trying  to  get  on  the  running 
board  and  that  he  forbid  them  to  get  on  his  machine,  held  admis- 
sible as  being  Immediately  prior  to  the  accident  and  so  oonnected 
with  it  that  it  was  a  part  of  the  occurrence. 

8.  Evidence,  §  436* — when  form  of  questions  wked  of  expert  wit- 
ness ohjectionahle.  In  an  action  for  injuries  caused  by  being  struck 
by  defendant's  automobile,  a  question  was  asked  of  witnesses  who 
were  operators  of  automobiles  as  to  the  distance  in  which  an  auto- 
mobile similar  to  that  of  defendant's  could  be  stopped.  Beld^  that 
an  objection  was  properly  sustained  to  the  question  for  the  reason 
that  the  question  should  have  described  the  machine  so  that  the 
jury  would  know  on  what  facts  the  answer  was  based. 

•Bee  UllBols  Notes  DIsett,  Vols.  XI  to  XV,  mom  topic  And  ifetlMi  autbtth 
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4.  INSTBUCTIONB,  §  81* — When  instruction  misleading  as  em- 
phasizing  portions  of  the  evidence.  An  Instruction  directing  a  ver- 
dict, which  calls  attention  to  certain  portions  of  the  evidence  and 
thereby  emphasizing  the  same,  held  misleading. 

5.  Appeai,  ajxd  ebbob,  §  1560* — when  refusal  of  requested  instruc- 
tion not  error.  In  an  action  by  an  administrator  to  recover  dam- 
ages for  the  death  of  his  intestate,  where  objection  was  sustained 
to  defendant  testifying  to  anything  that  occurred  before  the  death 
of  deceased  by  reason  of  his  incompetency  on  account  of  the  suit 
being  prosecuted  by  an  administrator,  refusal  to  give  defendant's 
requested  instruction  telling  the  jury  that  defendant  was  incom- 
petent to  testify  to  the  facts  out  of  which  the  case  arose,  held  not 
error  where  part  of  the  instruction  was  given  in  another  instruc- 
tion, and  the  Instruction  omitted  the  words  "alone"  or  "of  itself." 

6.  Municipal  cobpobationb,  8  824* — when  ordinance  void  as  un- 
reasonable. An  ordinance  making  It  a  misdemeanor  for  a  person  to 
climb,  cling  or  in  anyway  attach  himself  to  a  wagon  or  other  vehicle 
either  stationery  or  in  motion,  without  the  consent  of  the  owner, 
held  void  for  unreasonableness. 

Appeal  from  the  Circuit  Court  of  Douglas  county;  the  Hon.  Solon 
Philbbick,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1913.  Reversed  and  remanded.  Opinion  filed  October  16,  1913.  Re- 
hearing denied  December  3,  1913. 

Frank  T,  0  'Hair,  W.  W.  Reeves  and  James  W.  and 
Edward  C.  Craig,  for  appellant. 

Guy  R.  Jones,  P.  M.  Moore  and  H.  I.  Green,  for  ap- 
pellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  brought  by  William  P. 
Miller,  admijiistrator  of  the  estate  of  Leon  Hance,  de- 
ceased, against  Henley  Eversole  to  recover  damages 
for  the  death  of  plaintiflf's  intestate,  averred  to  have 
been  caused  by  the  negligence  of  the  defendant  in  run- 
ning an  automobile  on  King  street  in  the  village  of 
Newman.  A  jury  returned  a  verdict  for  two  thousand 
five  hundred  dollars  against  the  defendant  upon  which 
judgment  was  rendered.  The  defendant  prosecutes 
this  appeal. 

*Bee  minolfl  Notes  Direct,  VoU.  XI  to  XV,  «Mn«  topic  and  •ecilon  number 
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The  declaration  contains  five  counts.  The  first 
three  are  common  law  counts.  The  fourth  count  avers 
the  negligent  running  of  the  automobile  at  a  rate  of 
speed  contrary  to  the  statute  and  that  the  deceased 
was  in  the  exercise  of  ordinary  care;  the  fifth  count 
avers  a  failure  of  appellant  to  give  the  reasonable 
warning  required  by  the  statute  but  fails  to  aver  due 
care  on  the  part  of  the  deceased. 

Leon  Hance  was  a  boy  nearly  fourteen  years  of  age 
attending  the  Newman  township  high  school.  Gillogly 
street  runs  east  and  west  through  Newman.  It  is  in- 
tersected by  King  street,  which  runs  north  and  south. 
The  township  high  school  is  located  at  the  northwest 
comer  of  the  intersection  of  these  streets.  King 
street  is  paved  with  brick  twenty  feet  wide.  On  May 
18,  1911,  the  date  of  the  accident  by  which  Hance  re- 
ceived the  injuries  causing  his  death,  appellant  about 
4  o'clock  in  the  afternoon,  just  as  school  was  dis- 
missed, was  driving  an  automobile  south  on  the  east 
side  of  King  street  through  the  village  of  Newman,  a 
short  distance  behind  one  J.  W.  EoUer,  who  was  driving 
an  automobile  to  which  was  attached  an  empty  gravel 
wagon.  This  wagon  had  iron  wheels  with  a  box,  the 
bed  of  which  was  made  of  loose  two  by  fours  and  the 
sideboards  were  loose,  the  ends  being  set  between 
cleats.  There  is  evidence  that  the  automobile  of  ap- 
pellant was  going  at  a  rate  of  from  ten  to  fifteen  miles 
an  hour  and  also  evidence  that  it  was  only  going  at 
from  four  to  five  miles  an  hour.  As  the  automobile 
driven  by  Roller  passed  the  schoolhouse,  or  crossed 
Gillogly  street,  Hance  with  other  boys  ran  out  into 
the  street  towards  the  automobile  and  wagon.  Three 
of  them  got  on  the  wagon.  Hance  appears  not 
to  have  been  able  to  get  on  the  wagon  although 
he  got  hold  of  the  end  of  the  box,  ran  after  it  a 
short  distance,  and  then  let  go  of  the  box.  The  evi- 
dence is  conflicting  as  to  whether,  after  letting  go 
of  the  wagon,  he  went  to  the  east  curb  of  the  street 
and  then  started  back  southwesterly  across  the  street, 
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either  towards  the  wagon  trying  to  catch  it,  or  towards 
the  opposite  side  of  the  street  or  simply  followed  the 
wagon.  The  automobile  driven  by  appellant  struck 
Hance,  knocked  him  down,  and  was  stopped  with  the 
right  front  wheel  of  the  machine  against  the  boy's 
head,  which  was  badly  bruised.  The  boy's  feet  were 
a  short  distance  in  front  of  the  left  front  wheel.  The 
boy  was  taken  to  a  hospital  and  the  bruise  on  the  head 
cleansed  and  treated  but  he  died  a  few  days  thereafter 
from  lockjaw. 

Appellant  offered  in  evidence  an  ordinance  of  the 
village  of  Newman  providing  that:  ''Any  person  or 
minor  who  shall  climb,  jump,  step,  stand  upon,  cling 
TO,  or  in  any  way  attach  himself  to  any  automobile, 
carriage,  wagon,  cart,  buggjr,  sleigh,  sled  or  other  ve- 
hicle either  stationery  or  in  motion  without  the  con- 
sent of  the  owner  or  person  in  charge  thereof,  shall 
be  fined  not  less  than  one  or  more  than  ten  Dollars." 
Appellant  insists  that  the  deceased  violated  this  ordi- 
nance and  was  thereby  guilty  of  contributory  negli- 
gence. The  court  sustained  an  objection  to  tliis  ordi- 
nance on  the  ground  that  it  was  void  for  unreason- 
ableness. The  authority  for  the  passage  of  this 
ordinance,  if  there  is  any,  is  in  the  police 
powers  conferred  upon  municipal  authorities  of 
a  city  or  village  to  enact  reasonable  police 
regulations.  The  violation  of  the  ordinance,  by 
its  terms,  is  not  made  to  depend  upon  the  degree  of 
safety  with  which  persons  might  attach  themselves  to 
any  conveyance  but  to  depend  upon  securing  the  con- 
sent of  the  owner  or  person  in  charge  thereof.  A  per- 
son placing  his  hand  upon  a  wagon  standing  in  the 
street  without  any  motive  power  attached  would  be 
guilty  of  a  misdemeanor  under  this  ordinance,  if  he 
had  not  first  obtained  the  owner's  consent.  ''The 
question  of  reasonableness  or  of  necessity  is  not  made 
an  element,  impliedly  or  otherwise,  in  this  ordinance, 
and  the  citizen,  in  the  exercise  of  his  lawful  rights,  is 
stibjected  to  fine  and  imprisonment  for  an  act  innocent 
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in  itself,  but  which  was  not  done,  and  because  it  was 
not  done,  with  the  express  permission  of  another  inHi- 
vidual."  Wice  v.  Chicago  &  N.  W.  Ry.  Co.,  193  111.  351. 
The  court  properly  sustained  the  objection  to  the  or- 
dinance. 

It  is  also  insisted  that  the  court  erred  in  sustaining 
an  objection  to  questions  put  to  witnesses  who  were 
operators  of  automobiles  as  to  the  distance  in  which 
an  automobile  similar  to  that  of  appellant  could  be 
stopped.  The  objection  was  made  that  that  was  not 
a  question  for  expert  testimony.  The  Court  sustained 
the  objection  and  said  to  counsel  '*it  isn't  a  question 
of  his  machine. '*  The  question  should  have  described 
the  machine  so  that  the  jury  would  know  on  what  facts 
the  answer  was  based.  The  objection  was  properly 
sustained  because  of  the  form  of  the  question. 

The  owner  of  the  automobile  testified  that  when  the 
other  boys  with  the  deceased  were  running  by  the  side 
of  his  automobile  and  trying  to  get  on  the  running 
board  he  forbid  them  to  get  on  his  machine.  If  the  de- 
ceased was  one  of  the  boys  who  tried  to  get  on  the  auto- 
mobile drawing  the  wagon  and  then  tried  to  get  on  the 
wagon,  we  do  not  see  why  this  evidence  was  not  proper. 
It  was  immediately  prior  to  the  accident  and  so  con- 
nected with  it  that  it  was  a  part  of  the  occurrence. 

The  third  instruction  given  at  the  request  of  appel- 
lee is  as  follows:  *'The  Court  further  instructs  the 
jury,  that  the  driver  of  an  automobile,  in  and  upon  a 
public  street,  is  bound,  at  all  times,  to  exercise  ordi- 
nary care  and  caution  for  the  safety  of  any  and  all  per- 
sons who  may  be  upon  said  street  and  the  degree  of 
such  care  and  caution  required  to  be  exercised  by  such 
driver  depends  upon  the  circumstances  surrounding 
said  driver  at  any  given  point  in  such  street,  and  if 
the  jury  believe  from  the  preponderance  of  the  evi- 
dence, that  the  point  at  which  the  injury  complained 
of,  alleged  in  plaintiff's  declaration  and  every  count 
thereof  as  occurring  to  plaintiff's  intestate,  was  in 
front  of  a  public  high  school  building  in  the  city  of 


Third  District — October,  1913,  367 

Miller  y.  Eversole,  184  111.  App.  362. 

Newman,  Douglas  county,  Illinois,  where  the  pupils  and 
children  were  liable  and  wont  to  be,  and  that  the  de- 
fendant had  knowledge  of  the  location  of  said  building 
and  the  fact  that  the  children  congregated  there  at  cer- 
tain hours  of  the  day,  then  said  defendant  would  be  re- 
quired to  use  a  higher  and  greater  degree  of  care  at 
such  point,  than  at  a  point  in  the  public  street  where 
the  pedestrians  were  fewer  and  the  travel  limited,  in 
order  to  prevent  inflicting  any  injury  to  any  such  per- 
sons, that  might  be  in  such  street  at  said  point.  ^' 

Tliis  instruction  is  erroneous  and  misleading  in  tell- 
ing the  jury  that  the  appellant  was  required  to  use  a 
higher  degree  of  care  at  one  place  than  another.  Ap- 
pellant was  not  required  to  use  a  higher  degree  of  care 
at  one  place  than  another,  but  he  was  only  required  to 
use  ordinary  care  wherever  he  might  be.  While  it  is  a 
correct  proposition  that  what  might  be  ordinary  care 
where  there  were  no  children  or  persons  crossing  a 
street  would  not  be  ordinary  care  and  might  be  neg- 
ligence where  there  were  children  and  a  crowded 
street,  yet  ordinary  care  is  all  he  was  required  to  use, 
and  ordinary  care  is  such  care  as  an  ordinary  reason- 
able and  prudent  person  would  use  under  all  the  cir- 
cumstances and  conditions  existing  at  the  time  and 
place  and  which  are  or  ought  to  be  known  to  the  party. 

The  sixth  instruction  given  for  appellant  is  mislead- 
ing and  directs  a  verdict.  It  calls  attention  to  i)ortions 
of  the  evidence  thereby  emphasizing  the  same,  and 
then  tells  the  jury  that,  if  they  believe  that  the  de- 
ceased was  then  and  there  in  the  exercise  of  ordinary 
care  for  his  own  safety  and  was  suddenly  placed  in  a 
perilous  position  and  was  struck  by  said  automobile  as 
set  forth  in  the  declaration,  and  if  the  jury  further  be- 
lieve from  the  evidence  that  by  the  exercise  of  ordi- 
nary care  appellant  might  have  discovered  the  position 
of  peril  the  deceased  was  in,  and  could  thereafter  have 
prevented  injuring  the  deceased  by  exercising  due  care 
in  driving  his  automobile,  then  they  should  find  the  de- 
fendant guilty.    If  the  appellant  by  the  exercise  of  due 
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care  would  have  discovered  the  peril  of  the  deceased 
and  would  in  the  exercise  of  due  care  have  avoided  it, 
then  appellant  would  be  liable  if  the  deceased  had  been 
in  the  exercise  of  due  care,  but  if  there  was  only  a  bare 
possibility  of  appellant  in  the  exercise  of  due  care  hav- 
ing discovered  the  peril  of  the  deceased  and  avoiding 
injuring  him,  still  he  would  not  be  liable  if  in  the  ex- 
ercise of  due  care  he  failed  to  discover  the-peril  of  the 
deceased  and  to  avoid  injuring  him. 

The  appellant  was  offered  as  a  witness  in  his  own  be- 
half. An  objection  to  his  testifying  to  anything  that 
occurred  before  the  death  of  Hance  was  sustained  on 
the  ground  of  his  incompetence  because  of  the  suit  be- 
ing prosecuted  by  an  administrator.  An  instruction 
was  requested  telling  the  jury  that  defendant  was  not 
competent  to  testify  to  the  facts  out  of  which  the  case 
arose  and  that  the  jury  had  no  right  to  indulge  in  any 
presumption  against  him  on  account  of  his  not  testify- 
ing to  the  transaction  or  on  account  of  the  deceased 
having  been  struck  by  an  automobile  of  appellant.  The 
instruction  was  refused.  The  first  proposition  of  law 
in  the  instruction  is  a  correct  one  and  would  have  been 
given  if  asked  alone,  but  the  last  part  of  the  instruction 
was  given  in  another  instruction  and  it  was  not  neces- 
sary to  duplicate  it,  and  as  requested  in  this  instruc- 
tion it  was  technically  erroneous  iu  omitting  the  words 
*'alone"  or* 'of  itself. '' 

To  review  the  thirty-five  errors  assigned  by  counsel 
would  unnecessarily  and  uselessly  prolong  this  opinion. 
We  have  disposed  of  the  important  questions  raised. 
Since  the  case  must  be  reversed  and  remanded  for  a 
new  trial  for  the  errors  indicated,  we  express  no  opin- 
ion on  the  merits  of  the  case.  The  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 

Mb.  Justice  Philbbick  took  no  part  in  the  consid- 
eration of  this  case. 
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Joseph  J.  Minks,  Appellee,  t.  The  Baltimore  and  Ohio 
Southwestern  Eallroad  Company^  Appellant. 

(Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    Afarmed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  Joseph  J.  Minks  against  The  Baltimore 
and  Ohio  Southwestern  Railroad  Company  to  recover  a 
penalty  for  discrimination  by  the  defendant  in  freight 
rate  charged  for  three  cars  of  corn  shipped  by  plain- 
tiff from  Millersville  to  Chicago,  and  to  recover  for  the 
expense  of  furnishing  six  inside  car  doors.  From  a 
judgment  in  favor  of  plaintiff  for  $194.40,  defendant 
appeals. 

Graham  &  Qraham  and  Hogan  &  Wallace,  for  appel- 
lant; Edward  Barton,  of  counsel. 

W.  B.  McBridb  and  Taylor  &  Taylor,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Carbtebs,  §  218* — when  railrotid  guilty  of  discrimination  in 
freight  charges.  In  an  action  against  a  railroad  company  to  recover 
a  penalty  under  R.  S.  c.  114,  fTf  125,  et  seq.,  J.  A  A.  IfH  8910  et  seq,, 
for  discrimination  by  the  company  in  freight  rate  charges  on  three 
cars  of  corn  shipped  by  plaintiff  from  Millersville  to  Chicago,  the 
rate  charged  being  eleven  and  three-tenths  cents  per  hundred-weight, 
a  finding  in  favor  of  plaintiff  held  sustained  by  the  evidence,  there 
being  evidence  that  plaintiff  before  and  after  the  shipment  involved 
shipped  corn  at  the  rate  of  eight  cents  per  hundred,  that  a  person  a 
year  before  shipped  wheat  from  a  station  three  miles  farther  from 
Chicago  at  the  same  rate,  that  the  company  charged  the  same  rate 
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for  wheat  and  com,  and  that  the  rates  had  not  been  changed  for 
five  years. 

S.  JuDoicKNT,  f  296* — jurisdiction  to  vacate  judgment  after  ap- 
peal Itond  filed  and  approved.  Where  a  Judgment  had  been  rendered 
for  plaintiff  in  an  action  against  a  railroad  company  for  a  penalty 
for  discrimination  In  freight  rates,  held  that  the  trial  coart  after 
an  appeal  bond  had  been  filed  and  approved  had  Jurisdicticm  daring 
the  term  to  vacate  the  Judgment  and  order  for  the  appeal  for  the 
purpose  of  granting  plaintilTs  leave  to  make  proof  of  the  value  of 
attorney's  fees,  where  such  matter  was  overlooked  when  the  Judg- 
ment was  rendered. 

3.  Judgments,  S  296*— cjfTecf  of  order  vacating  judgment  after  ap- 
peal "bond  has  "been  filed  and  approved.  An  order  of  court  during 
the  term  vacating  a  Judgment  and  order  for  an  appeal  after  an 
appeal  bond  has  been  filed  and  approved  for  the  purpose  of  per- 
mitting plaintiff  to  make  proof  of  the  value  of  attorney's  fees  so  as 
to  be  taxed  as  costs,  terminates  the  appeal  unless  a  new  appeal 
bond  is  filed  within  the  time  limited  by  the  court 


Tillage  of  Kilbonrne,  Appellee,  t.  Edwin  Blakely  and 

William  Stroh^  Appellants. 

1.  Municipal  cobpobations,  %  41* — limitation  of  powers.  Muni- 
cipal corporations  are  creatures  of  statute  and  can  exercise  only 
such  powers  as  are  expressly  conferred  or  such  as  arise  by  implica- 
tion from  general  powers  granted. 

2.  Municipal  cokpobations,  8  87* — when  ordinance  is  unreason- 
able and  void  because  discriminatory.  An  ordinance  which  discrim- 
inates between  persons  of  the  same  class  and  imposes  a  penalty  for 
an  act  done  by  one  person  and  exempts  another  who  does  a  like  act 
is  unreasonable  and  void. 

3.  Municipal  corporations,  8  1782* — when  village  ordinance  ea^ 
empting  from  poll  tax  persons  other  than  those  authorized  by  statute 
is  void  for  illegal  discrimination.  A  village  ordinance  requiring 
every  able-bodied  male  inhabitant  of  the  village  above  the  age  of 
twenty-one  years  and  under  the  age  of  fifty  years  to  labor  on  the 
streets  and  alleys  is  invalid  because  of  its  impartiality  and  illegal 
discrimination  where  it  exempts  officers  and  attorneys  of  the  village 
in  addition  to  those  inhabitants  authorized  by  statute  to  be 
exempted. 

•See  UlinoU  Notes  Digest,  YoU.  XI  to  XY,  mubb*  tople  and  Mctlon  ■ 
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Appeal  from  the  County 'Court  of  Macon  county;  the  Hon.  Jaues 
A.  McCoMAs,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    Reversed.    Opinion  filed  October  16,  1913. 

NoRTRTjp  &  NoRTRUP  and  Thomas  P.  Reep,  for  ap- 
pellants. 

Edmund  P.  NisoHwrrz,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  brought  by  the  Village  of  Kil- 
boume against  Edwin  Blakely,  William  Stroh  and  C. 
E.  Daniel  before  a  justice  of  the  peace  to  recover  from 
each  of  them  a  penalty,  provided  by  an  ordinance  of 
the  Village,  for  failure  to  work  a  poll  tax  on  the  streets 
or  commute  the  same  by  the  payment  of  money.  An 
appeal  was  taken  from  the  judgment  before  the  jus- 
tice to  the  County  Court,  where  on  a  trial,  a  jury  re- 
turned a  verdict  finding  the  defendants  guilty  and  fix- 
ing their  fine  at  ten  dollars  each.  Judgment  was  ren- 
dered on  the  verdict  against  the  defendants  and 
Blakely  and  Stroh  appeal. 

The  ordinance  under  which  this  suit  is  brought  is 
entitled  **Poll  tax**  and  is  as  follows: 

Section  1.  That  every  able-bodied  male  inhabitant 
of  the  Village  of  Kilboume,  above  the  age  of  twenty- 
one  (21)  yearsj  and  under  the  age  of  fifty  (50)  years, 
excepting  paupers,  idiots,  lunatics  and  such  other  as 
are  exempt  by  law,  shall  labor  on  the  streets,  alleys,  or 
other  public  places  of  said  Village  as  directed  by  the 
Street  Commissioner,  two  days  in  each  year  as  here- 
inafter provided.  Provided,  That  any  person  required 
to  labor  as  aforesaid,  may  commute  such  labor  by  pay- 
ing to  the  Village  Clerk  on  or  before  the  last  day  of 
July,  in  each  and  every  year,  the  sum  of  seventy-five 
cents  for  each  day  he  may  be  so  required  to  labor. 

Section  2.  At  the  regular  meting  to  be  held  on  tho 
first  Tuesday  in  June  of  each  year,  the  President  and 
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Board  of  Trustees  of  said  Village  shall  make  out  a 
list  of  the  able-bodied  male  inhabitants  of  said  Village 
between  the  ages  of  twenty-one  and  fifty  years,  and 
within  five  days  thereafter  deliver  the  same  to  the  Vil- 
lage Clerk.  Provided,  That  paupers,  idiots  and  luna- 
tics, ministers  of  the  Gospel  in  actual  charge  of  church 
or  congregation,  trustees  of  schools,  school  directors, 
members  of  the  Board  of  Education  and  other  school 
officers  performing  like  duties,  and  the  officers  and  at- 
torneys of  said  Village,  shall  not  be  required  to  work 
as  aforesaid.  The  Village  Clerk  shall,  within  ten  days 
after  such  list  is  delivered  to  him,  cause  a  written  or 
printed  or  partly  written  and  partly  printed  notice  to 
be  posted  or  put  upon  the  door  of  the  room  or  place 
that  the  Board  of  Trustees  used  at  their  last  meeting, 
and  in  three  other  of  the  most  public  places  in  said 
Village,  notifying  all  persons  subject  to  labor  as  afore- 
said, to  report  to  the  Street  Commissioner  of  said  Vil- 
lage for  the  purpose  of  performing  such  labor  on  or 
before  the  last  day  in  the  month  of  July,  of  each  and 
every  year.  Any  persons  required  to  labor  as  afore- 
said who  shall  fail,  neglect  or  refuse  to  perform  such 
labor  or  commute  the  same  at  seventy-five  cents  per 
day  before  the  last  day  in  the  month  of  July  in  each 
and  every  year  as  hereinbefore  provided,  shall  be  sub- 
ject to  a  penalty  of  not  to  exceed  twenty  dollars,  and 
not  less  than  three  dollars. 

The  appellants  contend  among  other  things  that  the 
ordinance  is  void  because  of  unlawful  discrimination. 

Paragraph  289  of  chapter  24  of  the  Statute  (J.  &  A. 
U  1782)  provides:  ''That  the  city  counsel  in  all  cities 
and  the  president  and  board  of  trustees  in  all  villages 
in  this  State,  may  have  power,  by  ordinance,  to  require 
every  able-bodied  male  inhabitant  of  any  such  city  or 
village,  above  the  age  of  twenty-one  years,  and  under 
the  age  of  fifty  years  (excepting  paupers,  idiots,  luna- 
tics, and  such  others  as  are  exempt  by  law),  to  labor 
on  the  streets  and  alleys  of  any  such  city  or  village, 
not  more  than  two  (2)  days  in  each  year;  but  such  or* 
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dinance  shall  provide  for  commutation  of  such  labor 
at  seventy-five  cents  per  day/' 

The  only  other  exemptions  from  poll  tax  in  the 
Statute,  in  addition  to  those  in  the  section  quoted,  are 
found  in  paragraph  186  of  chapter  121,  title  *' Roads 
and  Bridges'*  (J.  &  A.  T[  9819),  and  in  section  266 
of  chapter  122,  title  ^'Schools''  (J.  &  A.  If  10304.) 
Paragraph  186  of  chapter  121  provides  that  **  min- 
isters of  the  Gospel  in  actual  charge  of  a  church  or 
parish,  trustees  of  schools,  school  directors  and  other 
school  ofiBcers  performing  like  duties  shall  not  be  com- 
pelled to  pay  a  poll  tax/'  The  exemption  in  the  school 
law  does  not  add  anything  to  the  foregoing. 

The  ordinance  in  question  exempts  **the  officers  and 
attorneys  of  said  village"  in  addition  to  those  author- 
ized by  statute  to  be  exempted  from  the  payment  of 
a  poll  tax.  The  penalty  sued  for  is  provided  for  by 
the  second  section  of  the  ordinance  and  that  is  the 
section  that  contains  the  exemption  of  the  village  of- 
ficers and  attorneys.  Municipal  corporations  are 
creatures  of  the  statute  and  can  exercise  only  such 
powers  as  are  expressly  conferred  or  such  as  arise 
by  implication  from  general  powers  conferred.  City 
of  Champaign  v.  Harmon,  98  111.  494;  Zanone  v. 
Mound  City,  103  HI.  552.  Acts  of  a  city  council  not 
fairly  within  the  power  conferred  are  void.  Agnew  v. 
Brail,  124  HI.  316;  WaM  v.  City  of  Nauvoo,  64  111.  App. 
17.  All  by-laws  should  be  general  in  their  operation 
and  should  bear  equally  upon  all  the  inhabitants  of 
the  municipality.  City  of  Chicago  v.  Rumpff,  45  HI. 
97;  Zanone  v.  Mound  City,  supra.  An  ordinance 
which  discriminates  between  persons  of  the  same  class 
and  imposes  a  penalty  for  an  act  done  by  one  person 
and  exempts  another  who  does  a  like  act  is  unreason- 
able and  void.  City  of  Carrollton  v.  Bazzette,  159 
111.  284;  Tugman  v.  City  of  Chicago,  78  111.  405;  City 
of  Peoria  v.  Gugenheim,  61  HI.  App.  374.  The  powers 
vested  in  municipal  corporations  should,  as  far  as 
practicable,  be  exercised  by  ordinances  general  in  their 
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nature  and  impartial  in  their  operation.  Dillon  on 
Mun.  Corp.  322.  If  different  sections  of  a  statute  are 
independent  of  each  other,  that  which  is  unconstitu- 
tional may  be  disregarded  and  valid  sections  may 
stand  and  be  enforced.  But  if  an  obnoxious  section 
is  of  such  import  that  the  other  sections  without  it 
would  cause  results  not  contemplated  or  desired  by 
the  Legislature,  then  the  entire  statute  must  be  held 
inoperative.  Maihews  v.  People,  202  HI.  389 ;  City  of 
Chicago  v.  Burke,  226  111.  203. 

The  attempt  by  the  members  of  the  village  board 
which  had  power  to  pass  an  ordinance  requiring  a  poll 
tax  from  all  able-bodied  male  inhabitants  between 
twenty-one  and  fifty  years  of  age,  except  such  as  are 
exempt  by  statute,  to  include  themselves  with  the  other 
oflScers  and  attorneys  of  the  village  in  the  exemption 
with  the  other  exempted  classes,  renders  the  second 
section  of  the  ordinance  invalid  because  of  its  par- 
tiality and  illegal  discrimination.  They  might  as  well 
have  exempted  all  residents  of  some  particular  ward 
or  persons  living  on  one  side  of  some  particular  street. 
The  second  section  of  the  ordinance  is  void  and  the 
penalty  assessed  under  it  cannot  be  sustained. 

It  is  unnecessary  to  discuss  the  other  questions  ar- 
gued. The  judgment  is  reversed  because  of  the  in- 
validity of  the  second  section  of  the  ordinance. 

Reversed. 
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Frank  S.  Nash^  Appellee,  y.  William  J.  Eddy  et  aL^  Ap* 

pellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  James 
C  McBbide,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1913.  Affirmed.  Opinion  filed  October  16,  1913.  Rehearing  denied 
NoYember  6,  1913. 

Statement  of  the  Case* 

Action  by  Frank  S.  Nash  against  William  J.  Eddy 
and  others  to  recover  insurance  on  an  imported  Bel- 
gium stallion.  The  policy  was  issued  to  plaintiff  by 
one  Frank  B.  Stairwalt,  sole  owner  of  an  unincorporat- 
ed insurance  business  which  was  run  under  the  name  of 
the  Kaskaskia  Live  Stock  Insurance,  and  subsequent  to 
the  issuance  of  the  policy  Stairwalt  sold  his  insurance 
business  to  the  defendants  under  a  contract  whereby 
defendants  insured  and  agreed  to  pay  all  legal  claims 
against  said  insurance  business.  From  a  judgment  in 
favor  of  plaintiffs  for  one  thousand  dollars  defendants 
appeal. 

Chafee  &  Chew,  for  appellants. 
W.  C.  and  T.  M.  Headen,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Insurance,  §  663* — when  evidence  insuMdent  to  prove  plain- 
tiff  made  material  misrepresentations  as  to  health  of  horse  or  that 
he  failed  to  properly  care  for  it.  In  an  action  to  recover  insurance 
on  a  horse  dying  from  lockjaw,  defendants'  evidence  held  insufficient 
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to  prove  either  that  plaintiff  made  material  misrepresentations  as  to 
the  health  of  the  horse  or  that  plaintiff  failed  to  properly  care  for  the 
horse  after  symptoms  of  the  disease  appeared,  it  appearing  that 
the  agent  of  the  insurer  wrote  the  answers  in  the  application  after 
being  informed  by  the  plaintiff  that  the  horse  had  been  treated  for 
summer  sores  and  paraphomosls,  that  about  two  weeks  before  its 
death  its  hind  foot  had  been  injured  and  that  plaintiff  called  a 
veterinarian  within  an  hour  after  knowledge  that  horse  would  not 
eat 

2.  Insurance,  S  208* — warranties  and  representations  distin- 
guished. In  insurance  contracts  a  representation  is  a  statement 
relating  to  a  material  matter  and  is  only  required  to  be  substantially 
true,  while  a  warranty  must  be  literally  true.  Warranties  enter 
into  and  are  a  part  of  the  contract,  while  representations  are  mere 
inducements  to  it. 

8.  Insubance,  8  209* — when  statements  in  an  application  for  in- 
surance ivill  he  construed  representations  rather  than  warranties. 
Statements  in  an  application  for  insurance  will  be  construed  as 
warranties  only  when  the  language  is  so  clearly  and  unequivocally 
expressed  as  to  leave  the  court  no  other  alternative.  If  the  language 
is  ambiguous  and  doubtful,  or  if  there  is  another  reasonable  con- 
struction that  may  be  placed  upon  it,  and  thus  avoid  the  conse- 
quence of  a  warranty,  courts  are  inclined  to  adopt  the  latter' con- 
struction. 

4.  Insubai^ce,  §  209* — when  answers  in  application  construed  as 
representations.  Answers  to  questions  in  an  application  will  be  con- 
strued representations  instead  of  warranties  where  the  application 
states,  "I  have  read  the  foregoing  application  and  fully  understand 
the  same,  and  have  answered  all  the  foregoing  questions  and  war- 
rant the  truth  of  such  answers,  and  it  is  fully  understood  that 
should  this  application  be  accepted  and  policy  issued,  that  it  is  done 
solely  upon  representations  herein  named." 

6.  Set-off  and  recoupment,  S  29* — necessity  of  plea  of  set-off. 
In  an  action  to  recover  insurance  on  a  horse,  insurer  held  not  en- 
titled to  set-off  plaintiff's  indebtedness  on  a  promissory  note  given 
to  it  for  an  unpaid  premium,  where  no  plea  of  set-off  was  filed. 


*S«e  Illinois  Notes  Digest,  Vols.  XI  to  XV,  same  topie  and  section  nombor. 
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George   Baeon,   Plaintiff   in    Error,   t.   Edmnnd    A. 

Walsh^  Defendant  in  Error. 

1.  Physicians  and  subgeons,  S  21* — admissihility  of  evidencet 
In  an  action  against  a  physician  and  surgeon  to  recover  damages 
for  malpractice,  on  account  of  failure  of  defendant  to  properly  re- 
duce a  dislocated  hip  for  plaintiff,  refusal  of  trial  court  to  permit 
plaintiff  to  show  that  an  X-ray  photograph  was  taken  of  the  joint 
and  that  he  made  unsuccessful  efforts  to  get  the  X-ray  plates,  held 
not  error,  it  appearing  defendant  had  nothing  to  do  with  the  taking 
of  the  photographs  and  never  had  possession  of  them. 

2.  Physicians  and  subgeons,  S  23* — when  instructions  for  de- 
fendant in  action  for  malpractice  erroneous  and  misleading.  In  an 
action  to  recover  damages  for  malpractice,  an  instruction  given  for 
defendant  defining  ordinary  care  and  skill  required  of  physicians 
and  surgeons  as  being  "that  care  and  skill  exercised  by  physicians 
and  surgeons  in  this  locality  and  of  the  school  of  which  defendant 
belongs,"  held  erroneous  and  misleading  because  of  the  insertion  of 
the  words  "and  of  the  school  of  which  defendant  belongs"  and  also 
erroneous  because  there  was  no  evidence  as  to  what  school  the  de- 
fendant  belongs,  except  that  he  was  a  graduate  of  a  certain  school. 

3.  Physicians  and  surgeons,  S  1162* — degree  of  professional 
skill  and  care  required.  The  law  requires  that  a  physician  and 
surgeon  use  that  degree  of  professional  knowledge,  skill  and  care 
which  the  average  physician  and  surgeon  in  good  practice  would 
ordinarily  bring  to  a  similar  case  under  like  circumstances  in  that 
locality. 

4.  Physicians  and  subgeons,  S  23* — when  instruction  erroneous. 
An  instruction  in  an  action  for  malpractice,  particularly  directing 
the  attention  nf  the  Jury  to  the  testimony  introduced  and  then  pro- 
ceeding with  an  argument,  held  erroneous. 

5.  Instbuctions,  §  80* — when  repetition  of  same  proposition  in 
different  instructions  prejudicial.  Repeating  the  same  propositions 
in  different  instructions  and  emphasizing  points  by  repetition  tends 
to  prejudice  the  rights  of  litigants  and  has  frequently  been  con- 
demned. 

6.  Appeal  and  ebrob,  §  1514* — when  remark  of  counsel  in  his 
closing  argument  improper.  In  an  action  against  a  physician  to  re- 
cover damages  for  malpractice,  a  remark  of  counsel  for  defendant 
in  his  closing  argument  asking  plaintiff  why  he  did  not  sue  an- 
other physician  who  assisted  defendant  in  treating  the  plaintiff, 
held  improper,  and  that  court  properly  sustained  objection  thereto. 


•See  lUinoU  Notes  Digest,  Vols.  XI  to  XV,  same  tople  and  section  nmnber. 
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Error  to  the  Circuit  Court  of  Sangamon  county;  the  Hon.  0we5 
P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    Reversed  and  remanded.^   Opinion  filed  October  16,  1913. 


EoY  M.  Seelby  and  W.  St.  J.  Wines,  for  plaintiflF 
in  error. 

Smith  &  Friedmeter,  for  defendant  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  brought  by  George  Bacon 
against  Edmund  A.  Walsh,  a  physician  and  surgeon, 
to  recover  damages  for  alleged  malpractice.  A  jury 
returned  a  verdict  in  favor  of  defendant.  A  motion 
for  a  new  trial  was  overruled  and  judirment  entered  on 
the  verdict.  The  plaintiff  has  sued  out  a  writ  of  error 
to  review  the  judgment. 

Plaintiff  in  error,  a  coal  miner  twenty-three  years 
of  age,  while  working  at  Sherman,  for  the  Midland 
Coal  Company,  suffered  a  dislocation  of  his  left  hip. 
Immediately  after  plaintiff  received  the  injury  the 
coal  company  called  O.  F.  Shipman,  a  physician  and 
surgeon  residing  at  Sherman,  and  the  defendant,  a 
physician  and  surgeon  residing  at  Springfield,  to  at- 
tend plaintiff.  Both  these  surgeons  were  in  the  regu- 
lar employ  of  the  coal  company.  Dr.  SMpman  is  a 
young  surgeon  who  had  only  had  four  years  of  prac- 
tice. Dr.  Walsh  had  been  practicing  his  profession 
fifteen  years.  The  evidence  tends  to  show  that  Dr. 
Shipman  simply  acted  as  assistant  to  the  more  experi- 
enced surgeon  and  administered  the  anaesthetic,  while 
Dr.  Walsh  either  reduced  or  attempted  to  reduce  the 
dislocation.  It  is  a  disputed  question  whether  the  dis- 
location was  or  was  not  properly  reduced,  and  there  is 
some  evidence  tending  to  show  that  plaintiff  about  a 
month  later  fell  and  reinjured  his  hip.  The  plaintiff  in 
error  still  suffers  from  a  dislocation  of  his  hip  joint 
although  defendant  claims  it  was  properly  set  at  the 
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time,  and  several  months  after  the  dislocation  was  re- 
ceived plaintiff  submitted  to  an  operation  in  a  hos- 
pital in  an  endeavor  to  get  the  joint  in  proper  posi- 
tion. 

It  is  contended  on  behalf  of  plaintiff  in  error  that 
the  judgment  is  against  the  manifest  preponderance 
of  the  evidence.  We  do  not  deem  it  proper  to  discuss 
the  evidence  at  this  time  for  the  reason  the  case  must 
be  reversed  for  error  in  instructions  given  at  the  re- 
quest of  defendant. 

Several  months  after  the  treatment  of  the  limb  by 
defendant  an  X-ray  photograph  was  taken  of  the  joint. 
Plaintiff  insists  that  the  court  erred  in  not  permitting 
him  to  show  to  the  jury  the  unsuccessful  efforts  that 
hj  made  to  get  the  X-ray  plates.  The  defendant  had 
nothing  to  do  with  taking  the  photographs  and  never 
had  possession  of  them.  There  was  no  error  in  the 
ruling  of  the  court. 

Twenty-six  instructions  were  given  at  the  request  of 
defendant  in  error.  The  eighth  instruction  is:  **The 
court  instructs  you  that  by  the  words  *  ordinary  care 
and  skilP  as  used  in  these  instructions  is  meant  that 
care  and  skill  that  is  exercised  by  physicians  and  sur- 
geons in  this  locality  and  of  the  school  of  which  de- 
fendant belongs.*' 

Physicians  and  surgeons  are  licensed  in  Illinois  by 
the  State  to  practice  medicine  and  surgery,  and  there 
is  no  distinction  made  between  the  different  schools  of 
medicine.  The  record  does  not  show  to  what  school  of 
medicine  the  defendant  belongs,  but  whatever  school 
that  may  be,  the  law  requires  that  he  use  that  degree 
of  professional  knowledge,  skill  and  care  which  the 
average  physician  and  surgeon  in  good  practice  would 
ordinarily  bring  to  a  similar  case  under  like  circum- 
stances in  that  locality.  Qtiinn  v.  Donovan,  85  HI.  194; 
Uoltzman  v.  Hoy,  118  111.  534;  Hallam  <&  Barnes  v. 
Means,  82  111.  379;  Kruger  v.  McCaughey,  149  HI. 
App.  440.  The  insertion  of  the  words  ''and  of  the 
school  of  which  defendant  belongs'*  is  erroneous  and 
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misleading.  It  limits  the  care  and  skill  which  he  must 
use,  not  to  the  average  ordinary  care  and  skill  of  the 
physicians  and  surgeons  in  good  practice  in  the  vicin- 
ity of  Sherman  and  Springfield  but  to  the  care  and 
skill  of  some  particular  sect  of  physicians  and  sur- 
geons in  that  locality.  If  the  law  was  as  stated  in  the 
instruction,  the  instruction  was  erroneous  for  the  rea- 
son there  was  no  evidence  to  what  school  the  defendant 
in  error  belongs,  except  that  he  is  a  graduate  of  the 
medical  department  of  the  University  of  Illinois  Col- 
lege of  Physicians  and  Surgeons  in  the  city  of  Chi- 
cago. 

Instruction  number  three  tells  the  jury  that  the 
question  of  whether  the  defendant  **used  that  degree 
of  care  and  skill  ordinarily  used  by  physicians  and 
surgeons  in  the  same  line  of  practice  in  the  same 
or  similar  localities  is  a  question  of  fact  to  be  deter- 
mined from  all  the  evidence  in  the  case,  including 
that  of  the  expert  testimony  of  the  physicians  and 
surgeons  who  have  testified  in  the  case  to  be  consid- 
ered with  all  the  other  evidence  bearing  on  the  ques- 
tion. You  are  therefore  instructed,*'  etc.  This  in- 
struction was  erroneous  in  particularly  directing  the 
attention  of  the  jury  to  the  expert  testimony  that  had 
been  introduced,  and  then  following  that  erroneous 
feature  with  an  argument. 

Twelve  instructions  asked  by  the  defendant  in  error, 
and  given,  told  the  jury  in  slightly  different  ways 
that  the  law  puts  upon  the  plaintiff  the  burden  of 
showing  by  a  preponderance  of  the  evidence  that  de- 
fendant was  guilty  of  the  negligence  alleged.  There 
are  several  other  repetitions  of  legal  propositions  in 
the  instructions  given  at  the  request  of  defendant  in 
error. 

The  practice  of  repeating  the  same  propositions  in 
different  instructions  and  of  emphasizing  points  by 
repetition  tends  to  prejudice  the  rights  of  litigants  and 
has  frequently  been  condemned.  Gould  v.  Magnolia 
Metal  Co.,  207  HI.  172 ;  Bartz  v.  Chicago  City  Ry.  Co., 
116  m.  App.  554. 
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It  is  also  insisted  that  counsel  for  defendant  in  the 
closing  argument  for  the  defendant  made  prejudicial 
and  improper  remarks  in  asking  plaintiff  why  he  did 
not  sue  Dr.  Shipman.  The  court  properly  sustained  an 
objection  to  this  line  of  argument.  Counsel,  however, 
had  the  right  to  comment  on  the  evidence  and  draw 
any  inference  therefrom  that  it  justified.  The  judg- 
ment is  reversed  because  of  the  errors  indicated  and 
the  cause  remanded. 

Reversed  and  remanded. 


American  Insurance  Company  of  Newark,  New  Jersey, 
Appellant,  t.  A.  F.  McClelland,  Appellee. 

1.  Corporations,  S  51* — proof  of  corporate  existence  under  plea 
of  nul  tiel  corporation.  In  an  action  on  a  promissory  note  where  the 
declaration  alleges  that  plaintiff-  is  a  corporation  and  issue  is  Joined 
on  a  plea  of  nul  tiel  corporation,  plaintiff  is  required  to  prove  Its 
corporate  existence  at  least  de  facto,  and  where  no  attempt  is  made 
to  prove  its  corporate  existence  by  the  introduction  in  evidence  of 
its  character  or  the  general  law  under  which  it  claims  to  be  incor« 
porated,  oral  testimony  of  witnesses  that  it  was  in  fact  a  corpora- 
tion, held  properly  excluded  as  not  the  best  evidence. 

2.  Corporations,  §  55* — when  certificates  issued  hy  insurance  de- 
partment, of  this  State  not  admissible  to  prove  corporate  existence. 
Certificates  issued  by  the  Insurance  department  of  this  State  author- 
izing an  insurance  company  to  conduct  its  business  in  this  State  do 
not  tend  to  prove  its  existence  as  a  corporation,  since  the  act  of  the 
Legislature  authorizing  their  issuance  applies  equally  to  partner- 
ships,  associations  or  corporations. 

3.  Corporations,  §  53* — evidence  sufficient  to  prove  corporate 
existence  de  facto.  A  corporation  may  make  proof  of  its  corporate 
existence  de  facto  by  introducing  in  evidence  its  charter  or  the  act 
through  which  its  existence  is  made  possible  together  with  proof  of 
the  exercise  under  it  of  the  franchise  and  powers  thereby  granted. 

4.  Corporations,  8  69* — when  person  executing  note  to  corpora- 
tion not  estopped  to  deny  its  corporate  existence.  Where  a  person 
executed  a  promissory  note  to  a  corporation  and  suit  is  brought 
thereon  by  the  corporation,  the  maker  is  not  estopped  to  deny  ita 
corporate  existence  where  the  instrument  sued  on  In  no  way  de- 

9B—  niJnol*  Notes  IMgest,  Vols.  XI  to  XV,  Muno  toplo  and  Motion  Bombor. 
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Bcribes  or  refers  to  the  plaintiff  as  a  corporation  either  directly  or 
Indirectly  and  neither  the  word  "corporation"  nor  "incorporated" 
appears  thereon,  and  this  though  the  plaintiff  is  mentioned  aa  a 
company,  since  the  word  "company"  is  equally  applicable  to  a 
partnership. 

5.  CoBPOBATTONB,  fi  50* — When  introduction  in  evidence  of  instru' 
ment  executed  to  corporation  not  prima  facie  evidence  of  its  de 
facto  existence  in  suit  thereon.  The  rule  that  where  a  corporation 
sues  on  an  Instrument  executed  to  it  as  a  corporation  the  intro- 
duction of  such  instrument  is  sufficient  prima  facie  evidence  of  its 
de  facto  existence,  does  not  apply  where  plaintiff  alleges  it  Is  a  cor- 
poration and  issue  is  Joined  on  a  plea  nul  tiel  corporation. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the  Hon. 
Solon  Philbbick,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

ScHAEFEB  &  DoLAN  and  Green  &  Palmer,  for  ap- 
pellant ;  Oris  Barth,  of  counsel. 

Dobbins  &  Dobbins,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  by  the  American  Insurance 
Company  of  Newark,  New  Jersey,  in  the  Circuit  Court 
to  recover  upon  a  promissory  note  signed  by  A.  P. 
McClelland;  the  declaration  avers  that  plaintiff  is  a 
corporation. 

The  defendant,  among  other  pleas,  filed  pleas  of 
nul  tiel  corporation  and  the  general  issue  to  which  the 
plaintiff  replied.  Issue  was  joined  upon  the  replica- 
tion to  the  plea  of  nul  tiel  corporation  as  well  as  up- 
on the  general  replication  to  other  special  pleas;  the 
cause  was  tried  before  a  jury. 

Plaintiff  offered  in  evidence  the  note  sued  on  and 
attempted  to  prove  by  the  oral  testimony  of  a  wit- 
ness that  it  was  in  fact  a  corporation,  that  it  had  a 
*  corporate  seal  and  transacted  business  under  such 
seal,  but  upon  objection  the  oral  testimony  was  ex- 
cluded as  not  the  best  evidence.  Plaintiff  also  offered 
the  certificate  issued  by  the  insurance  superintendent 

*Se«  niinohi  Notes  Difett,  Vols.  XI  to  XV,  smdo  tople  and  soctlon  avmbor. 
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for  the  year  1913,  from  the  Insurance  Department  of 
the  State  of  Illinois,  dated  January  8,  1913,  reciting 
that  plaintiff  had  complied  with  all  the  requirements 
of  the  law  of  the  State  of  Illinois  and  authorizing  it 
to  **  transact  its  appropriate  business  of  Fire  Insur- 
ance in  this  State  in  accordance  with  the  laws  thereof, 
until  the  first  day  of  February,  A.  D.  1913/' 

Upon  objection  by  defendant  this  certificate  was  ex- 
cluded as  was  also  a  certificate  issued  February  1, 
1912,  over  the  signature  and  under  the  seal  of  the 
insurance  superintendent  of  the  State  of  Illinois  show- 
ing that  plaintiff  hfild  filed  with  the  Insurance  Depart- 
ment a  sworn  statement  showing  its  condition  on  Dec. 
31,1911.  *' In  accordance  with  the  provisions  of  •  *  * 
*An  Act  to  incorporate  and  govern  Fire,  Marine  and 
Inland  Navigation  Insurance  Companies  doing  busi- 
ness in  the  State  of  Illinois.' '' 

Plaintiff  thereupon  rested  its  case  and  upon  motion 
of  defendant  a  verdict  was  directed  for  defendant  and 
judgment  entered  against  plaintiff  in  bar  of  action  and 
for  costs,  from  which  judgment  plaintiff  appealed  to 
this  court* 

Under  the  issues  framed  upon  the  plea  of  nul  tiel 
corporation,  appellant  was  bound  to  prove  its  corpo- 
rate existence  at  least  de  facto.  To  prove  such  exist- 
ence it  is  sufficient  to 'introduce  its  charter  or  the  act 
through  which  its  existence  is  made  possible  together 
with  proof  of  the  exercise  under  it  of  the  franchise  and 
powers  thereby  granted.  American  Sales  Book  Co. 
V.  Wemple,  168  111.  App.  639;  Dean  <&  Son  v.  W.  B. 
Conkey  Co.,  180  111.  App.  162. 

No  attempt  was  made  to  make  proof  of  the  corpo- 
rate existence  of  appellant  by  the  introduction  of  its 
charter  or  the  general  law  under  which  it  claims  to  bo 
incorporated,  and  the  oral  testimony  offered  as  to  user 
was  properly  excluded  as  not  the  best  evidence. 

The  certificates  issued  by  the  Insurance  Department 
of  the  State  of  Illinois  authorizing  appellant  to  con- 
duct its  business  in  this  State  do  not  tend  to  prove 
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its  existence  as  a  corporation,  inasmuch  as  the  act 
of  the  Legislature  under  the  authority  of  which  they 
were  issued  applies  equally  to  partnerships,  associa- 
tions or  corporations.  Hurd's  Statute  c.  73,  T[1[  31, 
32.  (J.  &  A.  Hlf  6329,  6330.) 

Appellant  relies  for  a  reversal  in  this  suit  upon  the 
proposition  that  appellee  had  contracted  with  it  as 
a  corporation  and  had  executed  the  instrument  sued 
on  to  it  as  such,  and  therefore  appellee  is  estopped  to 
deny  the  corporate  existence. 

The  instrument  relied  upon  reads  as  follows: 

** Agent  fill  out  this  end  of  note: 

Sec.  16,  Town ,  Lot ,  Block. . . .,  Brown;  P. 

0 Foosland ;   Co Champaign, Illinois. 

Agent's  Name — ^L.  W.  Cole. 

$264.50.  No.  756025. 

On  the  first  day  of  Feb.,  1912,  for  value  received, 
I  promise  to  pay  to  The  American  Insurance  Company, 
of  Newark,  N.  J.,  or  order,  Two  Hundred  and  Sixty- 
four  50-100  Dollars,  in  payment  of  premium  for  Policy 

No of  said  Company,  payable  at  Foosland 

bank,  at  Foosland  or  (if  not  otherwise  specified)  at 
its  office  in  the  city  of  Rockford,  Illinois. 

If  this  note  is  paid  within  three  months  from  date 
no  interest  will  be  charged.  And  it  is  hereby  agreed 
that  if  this  note  is  not  paid  at  maturity,  the  whole 
amount  of  premium  of  said  Policy  shall  be  considered 
as  earned  and  payable,  and  the  policy  shall  be  sus- 
pended, and  the  company  shall  not  be  liable  for  any 
loss  or  damage  that  may  occur  to  the  property  insured 
while  this  note  shall  be  past  due  and  unpaid.  In  case 
of  loss,  this  note  shall  become  due  and  payable  and 
shall  be  deducted  from  the  amount  of  said  loss.  And 
it  is  further  agreed  that  if  suit  is  brought  for  the  col- 
lection of  this  note  I  promise  to  pay  expenses  of  col- 
lection and  attorney's  fees  and  without  relief  from 
valuation  or  appraisement  laws.  The  company  is 
authorized  to  insert  in  this  note  the  Number  of  Policy. 
It  is  understood  and  agreed  that  this  Note  is  not 
negotiable. 
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Dated  at  her  house  this  8th  day  of  Nov.,  1911. 
Witness  to  signature — (Signed)    A,  F.  McClelland. 


Party  owns  750  acres  worth  $200  per  acre.'* 

There  is  nothing  in  the  note  referring  to  or  intimat- 
ing that  appellant  is  a  corporation.  It  was  held  by 
this  court  in  American  Sales  Book  Co.  v.  Wemple, 
supra,  upon  facts  practically  identical  with  the  case 
at  bar,  the  instrument  in  question  *4n  no  way  de- 
scribes or  refers  to  the  plaintiif  as  a  corporation, 
either  directly  or  indirectly.  Neither  the  word  'cor- 
p^oration'  nor  *  incorporated^  appears  thereupon.  ^^ 
The  word  company  **is  equally  applicable  to  a  part- 
nership. *' 

We  have  examined  the  case  of  Hudson  v.  Green 
Hill  Seminary  Corp.,  113  111.  618,  cited  by  appellant, 
and  the  cases  there  cited,  where  the  court  seems  to 
hold  that  the  execution  of  the  instrument  upon  which 
the  suit  was  brought  was  sufficient  prima  facie  evi- 
dence of  the  existence  of  the  corporation,  under  a  plea 
of  nul  tiel  corporation,  but  this  holding  was  not  neces- 
sary for  the  decision  of  the  case  inasmuch  as  there 
was  other  proof  of  its  existence  as  a  corporation  de 
facto,  and  in  that  case  the  trial  court  found  for  the 
plaintiff  and  the  judgment  of  the  lower  court  was  af- 
firmed. 

All  the  authorities,  including  the  many  cited  in  113 
111.  618,  hold  that  where  the  instrument  sued  on  is 
executed  to  the  corporation  as  such  that  the  introduc- 
tion of  such  instrument  is  sufficient  prima  fade  evi- 
dence of  its  de  fa^cto  existence. 

The  reason  for  the  rule,  where  the  instrument  it- 
self does  not  disclose  a  corporate  existence,  is  that 
the  burden  of  proving  corporate  existence  when  there 
is  a  plea  of  nul  tiel  corporation  is  on  the  plaintiff, 
since  the  plea  denies  the  averment  of  the  declaration. 
Bailey  v.  Valley  National  Bank,  127  111.  332,  and  cases 
cited;  5  Encyc.  PI.  &  Pr.  82. 
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Appellant  having  alleged  that  it  was  a  corporation, 
it  was  necessary  that  there  be  some  proof  either  in  the 
instrument  itself,  or  otherwise,  of  its  corporate  ex- 
istence. 

There  being  no  competent  evidence  of  the  corporate 
capacity  of  appellant,  the  trial  court  properly  directed 
a  verdict  for  the  appellee  and  the  judgment  will  be 
affirmed. 

'A-ffirmed. 

Mb.  Justice  PnHiBBiCK  took  no  part  in  the  consider- 
ation of  this  case. 


S.  Homer  Tolly,  Appellant,  t.  The  Millikin  National 

Bank,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wn^ 
LiAM  C.  Johns,  Judge,  presiding.  Heard  In  this  court  at  the  April 
term»  1913.    Affirmed.    Opinion  filed  October  16,  1913. 

Statement  of  the  Case. 

Action  by  S.  Homer  Tolly  a^s^ainst  The  Millikin 
National  Bank  to  recover  a  sum  claimed  to  be  due  as 
commissions  for  services  of  plaintiff  as  real  estate 
agent  in  selling  defendant's  real  estate.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 

Jack  &  Whitfield,  for  appellant. 

Hugh  Cbea  and  Hugh  W,  Housum,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Bbokeb,  S  90* — when  evidence  insufflcient  to  entitle  a  real 
estate  agent  to  a  commission.  In  an  action  to  recover  a  commis- 
Bion  for  the  sale  of  defendant's  real  estate,  a  verdict  in  favor  of 
defendant  held  sustained  by  the  evidence,  it  appearing  that  plain- 
tiff had  no  exclusive  agency  to  sell  the  land,  that  defendant  sold  to 
another  party  after  plaintiff  had  failed  to  fulfil  his  promise  to  call 
upon  defendant  to  close  the  deal  with  his  prospective  purchaser  and 
plaintiff's  evidence  showing  that  he  concealed  from  defendant  the 
correct  amount  offered  by  his  prospective  purchaser. 

2.  Evidence,  S  366* — when  question  asked  of  prospective  pur^ 
chaser  in  suit  hy  real  estate  agent -for  a  commission  calls  for  a  con- 
clusion. In  an  action  to  recover  a  commission  for  the  sale  of  real 
estate,  sustaining  an  objection  to  a  question  put  to  plaintiff's 
prospective  purchaser  whether  he  was  ready  and  willing  to  com- 
plete the  purchase  on  the  terms  he  and  the  plaintiff  talked  over, 
held  not  error  for  the  reason  that  the  question  called  for  a  con- 
clusion. The  witness  should  have  been  asked  for  the  facts  and 
thereafter  permitted  to  tell  his  financial  condition  and  all  attending 
circumstances. 


Thomas  T.  Boyle,  Appellee,  t.  Chicago  and  Eastern 
Illinois  Railroad  Company^  Appellant. 

1.  Damages,  S  115* — when  verdict  for  five  thousand  dollars  for 
personal  injuries  is  excessive,  A  verdict  for  five  thousand  dollafs 
for  injuries  sustained  by  a  switchman  held  excessive,  the  injury 
having  been  caused  by  a  fall  through  the  roof  of  a  car,  and  the 
evidence  showing  that  no  bones  were  broken  or  joints  dislocated 
and  no  cuts,  bruises  or  visible  marks  of  any  injury  except  a  scratch 
on  the  leg,  and  there  being  evidence  that  numerous  doctors  were 
unable  to  find  anything  the  matter  with  him. 

2.  Insteuctions,  §  81* — when  properly  refused  for  giving  undue 
prominence  to  the  evidence.  Requested  instructions  directing  the 
attention  of  the  jury  to  particular  portions  of  the  evidence,  thereby 
giving  it  undue  prominence,  held  properly  refused. 

3.  Appeal  and  erbob,  §  1562* — when  refusal  of  requested  instruo- 
tion  as  to  the  manner  of  determining  damages  not  reversible  error. 
In  an  action  to  recover  damages  for  personal  injuries,  refusal  of  a 
requested  instruction  telling  the  jury  that  in  case  they  found  for 
plaintiff  they  should  not  fix  the  amount  of  the  damages  by  adding 

•Sm  niinoii  Notei  IMsest,  Vols.  XI  to  XV,  fain«  topic  and  section  number. 
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together  the  sums  the  individual  Jurors  thought  plaintift  should 
recover  and  dividing  the  total  by  the  number  of  Jurors,  held  not 
reversible  error,  though  it  would  not  have  been  error  to  give  the 
instruction. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
William  B.  Scholfield»  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1913.  Reversed  and  remanded.  Opinion  filed  Octo- 
ber 16,  1913. 

H.  M.  Steely  and  H.  M.  Steely,  Jr.,  for  appellant. 
Clark  &  Hutton,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  brought  by  Thomas  T. 
Boyle  in  May,  1912,  against  the  Chicago  and  Eastern 
Illinois  Eailroad  Company  to  recover  damages  for 
personal  injuries  claimed  to  have  been  sustained  by 
him  while  in  its  employ  as  a  switchman  on  the  night 
of  September  5,  1911,  in  the  Brewer  yards  near  Dan- 
ville. A  jury  returned  a  verdict  for  plaintiff  for  five 
thousand  dollars,  on  which  judgment  was  rendered. 
The  defendant  appeals. 

The  appellant  has  assigned  error  on  the  rulings  of 
the  court,  on  the  admission  of  evidence  and  on  the 
giving  of  certain  instructions  and  the  refusing  to  give 
others.  While  several  of  the  instructions  given  for 
appellee  are  abstract  in  form  they  could  not  mislead 
the  jury.  Some  of  the  refused  instructions  were 
given  in  substance  and  others  were  properly  refused 
because  they  directed  the  attention  of  the  jury  to  par- 
ticular portions  of  the  evidence  giving  to  it  undue 
prominence.  The  eighteenth  instruction  requested  by 
the  appellant,  and  refused,  told  the  jury  that  in  case 
they  found  for  appellee  they  should  not  fix  the  amount 
of  the  damages  by  adding  together  the  sums  the  indi- 
vidual jurors  thought  appellee  should  recover  and 
dividing  the  total  by  the  number  of  jurors.    While  it 
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would  not  have  been  error  to  give  the  instruction  it 
was  not  reversible  error  to  refuse  it.  We  do  not  find 
nny  reversible  error  in  the  questions  of  law  contended 
for  by  appellant. 

It  is  also  insisted  that  the  evidence  does  not  sustain 
the  judgment  and  that  it  is  excessive. 

The  evidence  shows  that  appellee  was  a  switchman, 
forty-eight  years  of  age  and  weighing  two  hundred  and 
sixty  pounds.  He  had  worked  on  a  railroad  about 
half  the  time  since  1882,  and  began  working  for  ap- 
pellant in  November,  1908.  He  testified  that  on  the 
night  he  was  injured  he  climbed  on  a  cut  of  cars  that 
were  being  switched  in  the  Brewer  yards,  and  after 
the  cars  stopped  he  was  going  over  them  to  set  brakes ; 
that  in  walking  over  a  stock  car  that  had  a  patent 
ceiling  twelve  inches  below  the  roof  which  extended 
to  hay  racks  at  the  side  of  the  car,  and  while  about 
the  middle  of  the  car  he  stepped  on  what  proved  to  be 
a  rotten  board,  that  his  right  foot  went  through  the 
board  and  his  leg  went  into  the  car  sidewise  between 
the  ceiling  and  the  roof  of  the  car  up  to  the  crotch; 
that  he  fell  forward  with  his  left  leg  extended  in  front 
of  him ;  that  he  fell  heavily,  so  that  his  stomach  struck 
against  his  knee,  and  that  he  wrenched  and  sprained 
his  back;  that  he  got  up,  started  to  set  the  brake  on 
another  car  and  continued  at  his  work  about  two  hours 
thereafter,  when  he  had  to  quit  work  because  of  his 
injury.  There  were  no  marks  or  bruises  about  his 
person  except  a  scratch  on  his  leg.  Since  that  time 
he  has  been  in  various  hospitals  and  under  the  care  of 
several  physicians  and  claims  to  suffer  pain  in  his 
head  and  back.  He  also  claims  to  have  trouble  with 
his  kidneys  and  with  his  urine,  and  that  he  is  unable 
to  work. 

After  the  accident  he  was  attended  by  Dr.  Barton  at 
St.  Elizabeth's  hospital  in  Danville  about  four  weeks, 
where  Dr.  Bohart  saw  him  three  days  after  the  ac- 
cident. He  then  went  to  the  Englewood  hospital, 
where  he  was  examined  by  Dr.  Bohart,  and  while  stay- 
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ing  at  that  hospital,  he  went  to  the  city  daily  to  be 
treated  by  Dr.  Englebrechtson,  from  October  9  to  De- 
cember 6, 1911.  On  April  9, 1912,  he  was  examined  by 
Dr.  Moyer  of  Chicago,  and  in  February  he  was  ex- 
amined by  Dr.  Eice  in  Terre  Haute,  Indiana.  The  evi- 
dence shows  that  none  of  these  doctors  were  able  to 
find  anything  the  matter  with  him  notwithstanding  the 
most  thorough  tests.  They  testify  that  they  never  saw 
any  objective  symptoms  and  that  all  the  symptoms 
were  subjective,  and  that  had  he  been  injured  in  the 
way  be  claims,  the  injury  would  have  been  to  his  hip. 

Doctor  Taylor,  a  brother-in-law  of  appellee,  who 
saw  him  in  the  hospital  three  or  four  days  after  the 
injury  was  received,  testified  that  he  had  some  tem- 
perature, complained  of  pain  in  his  back  and  head  and 
afterwards  of  trouble  with  his  kidneys,  but  outside  of 
the  temperature  he  saw  no  objective  symptoms.  Doc- 
tor Webb,  an  osteopath,  who  treated  appellee  after 
July,  1912,  testified  that  he  found  pain  and  tender- 
ness in  the  small  of  the  back  and  an  anterior  curve 
of  the  spine. 

Appellee  testified  to  having,  when  in  the  employ  of 
the  Wabash,  fallen  from  the  top  of  a  box  car  from 
which  accident  he  was  laid  up  a  few  days,  and  of  hav- 
ing an  arm  broken  on  the  Big  Four  some  years  before 
the  present  injurj'-  was  received,  and  that  prior  to 
this  injury  he  was  healthy  and  well  and  had  never 
laid  off  or  quit  work,  while  working  for  appellant, 
except  one  night  when  he  had  cramps.  The  evidence 
of  the  members  of  the  switching  crew,  with  which  he 
was  working,  is  that  two  or  three  nights  of  each  week 
he  would  work  a  while  and  then  claim  he  was  **all  in^' 
and  then  go  and  sit  or  lie  down  and  that  this  occurred 
to  such  an  extent  that  it  was  reported  to  the  Company, 
and  that  he  complained  of  rheumatism  or  pain  in  his 
back  and  legs. 

The  evidence  shows  that  there  were  no  bones  broken 
or  joints  dislocated,  and  no  cuts,  bruises  or  visible 
marks  of  any  injury  at  the  time  he  claims  he  was  in- 
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jured.  The  doctors,  except  Taylor  and  Webb,  were 
not  able  to  find  any  symptoms  showing  any  injury  and 
testify  that  in  their  judgment  the  appellee  is  not  suf- 
fering as  he  claims.  Upon  a  careful  review  of  aU  tho 
evidence,  we  are  of  the  opinion  that  this  judgment  is 
clearly  excessive  and  cannot  be  sustained. 

In  the  final  argument  of  counsel  for  appellee  to  the 
jury  improper  remarks  were  made  that  were  of  a  nat- 
ure calculated  to  arouse  prejudice,  and  not  to  promote 
justice.  These  remarks,  which  we  do  not  deem  neces- 
sary to  set  out  in  detail,  may  account  for  the  amount  of 
the  verdict.  Counsel  attempt  to  excuse  the  nature 
of  the  argument  by  saying  it  was  provoked  by,  was 
in  reply  to  and  was  like  the  argument  for  appellant 
The  record  does  not  contain  the  argument  of  appellant, 
but  whatever  it  may  have  been,  it  was  no  excuse  for 
and  does  not  remedy  the  error  of  appellee's  counsel. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Herman  Bendtorff,  Appellee,  v.  Edward  W.  Lowman, 
Appellant  (Charles  A.  Klmmel,  Interyenlng  Pe- 
titioner.) 

1.  AxTOBin&T  AND  CLIENT,  §  138* — When  attorney  not  entitled  to  a 
statutory  lien  on  judgment  recovered  in  favor  of  his  client.  Under 
paragraph  55  of  the  Lien  Act  (Kurd's  St.  1911,  p.  1489,  J.  &  A.  f  611) 
an  attorney  is  not  entitled  to  a  Hen  for  his  fees  on  a  judgment  re- 
covered by  his  client,  where  the  judgment  was  paid  to  his  client 
several  hours  before  he  notified  the  debtor  of  his  claim  for  a  lien 
on  the  judgment. 

2.  Attorney  and  client,  S  138* — when  attorney  not  entitled  to 
an  equitable  lien  on  judgment  for  his  fees.  An  attorney  is  not  en- 
titled to  an  equitable  lien  on  a  judgment  recovered  in  favor  of  his 
client  where  the  judgment  was  paid  to  his  client  or  to  some  person 
authorized  to  collect  the  same  before  he  notified  the  judgment  debtor 
of  claim  for  lien  in  accordance  with  paragraph  55  of  the  Lien  Act 
(Kurd's  St.  1911,  p.  1489,  J.  &  A.  If  611.) 

*See  minois  Mot««  Disest,  Volt.  XI  to  XV,  same  topic  and  section  nmr* 
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Appeal  from  the  Circuit  Court  of  Tazewell  county;  the  Hon. 
Theodore  N.  Green,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.  Reversed.  Opinion  filed  October  16,  1913.  Re- 
hearing denied  November  12,  1913. 

Cameeon  &  Camebon,  for  appellant, 
Chables  a.  EIimmel,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

On  June  17,  1912,  Charles  A.  Kimmel,  an  attorney 
at  law,  filed  a  petition  in  the  Circuit  Court  of  Tazewell 
county  to  enforce  a  lien  for  $232.32  on  a  judgment 
against  Edward  W.  Lowman  in  favor  of  Herman 
Eendtorff,  for  $303.08  in  the  Circuit  Court  of  Peoria 
county,  of  date  December  3,  1893,  which  had  been  re- 
vived. Lowman  answered  the  petition,  setting  up  that 
the  judgment  had  been  paid  and  satisfied  before  any 
notice  of  lien  was  served  on  him.  On  a  hearing,  the 
court  found  that  the  petitioner  had  a  lien  for  $247.56, 
and  that  a  release  of  the  judgment  of  date  June  1, 1912, 
was  void  to  the  extent  of  said  lien.  The  court  entered 
an  order  setting  aside  said  release  and  directing  the 
sheriff  of  Tazewell  county  to  proceed  to  collect  the 
sum  of  $247.56  by  selling  certain  real  estate  in  Taze- 
well county,  theretofore  levied  upon  under  an  execu- 
tion on  said  judgment,  issued  to  him  on  May  21,  1912, 
from  the  office  of  the  Circuit  clerk  of  Peoria  county. 
Lowman  appeals  from  that  order. 

The  record  shows  that  in  1893,  Herman  Rendtorff, 
who  resided  near  Chicago,  had  a  claim  against  Edward 
W.  Lowman  of  Peoria.  Eendtorff  placed  the  claim 
in  the  charge  of  Snow,  Church  &  Co.,  a  Chicago  col- 
lection agency,  and  they  sent  the  claim  to  H.  C.  Fuller, 
an  attorney  in  Peoria,  to  collect.  In  December,  1893, 
Fuller  obtained  a  judgment  on  this  claim  for  $303.08 
against  Ijowman  in  favor  of  Rendtorff,  in  the  Circuit 
Court  of  Peoria  county.  Soon  after  the  judgment  was 
obtained  $50  was  paid  on  it,  and  in  February,  1898, 
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Puller  collected  the  further  sum  of  $10.  Fuller  had 
the  judgment  revived  by  scire  facias  on  June  13, 1904. 
In  the  early  part  of  1912,  Lowman  fell  heir  to  some 
real  estate  in  Tazewell  county  by  the  death  of  a  rela- 
tive. On  April  6,  1912,  Charles  A.  Kimmel,  an  at- 
torney of  Peoria,  who  had  learned  that  Lowman  was 
indebted  to  Rendtorff  and  had  advised  Lowman  to  go 
through  bankruptcy  and  solicited  the  work  of  procur- 
ing a  discharge  in  bankruptcy  for  him,  wrote  to  Rend- 
torff asking  if  the  judgment  had  ever  been  paid,  and 
if  it  had  not,  then  soliciting  the  collection  of  it  and 
offering  to  collect  it  for  fifty  per  cent,  of  the  amount 
due.  Rendtorff,  on  April  9th,  replied  to  tlje  letter  of 
April  6th,  stating  that  he  would  allow  a  commission 
of  forty  per  cent,  for  the  collection  of  the  judgment 
Early  in  May,  Kimmel  in  an  effort  to  supplant  Fuller 
wrote  a  letter  to  Rendtorff  inclosing  a  postal  card 
addressed  to  Fuller,  on  which  was  written  a  discharge 
of  Fuller  as  attorney  in  this  matter  and  instructing 
Fuller  not  to  make  any  settlement  with  Lowman.  The 
letter  requested  Rendtorff  to  sign  the  postal  and  mail 
it  to  Fuller.  Rendtorff  neither  signed  nor  sent  the 
card  to  Fuller,  nor  gave  Fuller  any  notice  that  the 
matter  was  taken  out  of  his  charge.  On  May  18,  1912, 
Kimmel  had  the  judgment  again  revived  by  scire  fa- 
cias, and  on  May  20,  1912,  caused  an  execution  to  be 
issued  to  the  sheriff  of  Peoria  county,  who  returned  it 
unsatisfied  on  May  21.  On  May  21,  Kimmel  caused 
an  execution  to  be  issued  to  the  sheriff  of  Tazewell 
county.  On  June  1,  1912,  at  about  10:30  in  the  fore- 
noon, Lowman,  who  had  been  negotiating  with  Fuller 
since  early  in  January  for  a  settlement  of  the  claim, 
paid  the  judgment  with  interest  and  costs  to  Fuller, 
the  attorney  who  first  placed  the  claim  in  judgment. 
About  5 :30  in  the  afternoon  of  June  1,  1912,  Kimmel 
served  a  notice  on  Lowman,  notifying  him  that  he  had 
an  attorney's  lien  amounting  to  $232.32  on  the  Rend- 
torff judgment. 
The  sole  question  presented  is  whether  the  petition- 
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er  is  entitled  to  a  lien  for  his  fee  of  forty  per  cent,  of 
the  judgment.     The  act  under  which  this  proceeding 
is  brought  in  paragraph  55  of  the  Lien  Act  (Hurd's 
Stat.  1911,  p.  1489,  J.  &  A.  If  611.)    This  act  provides 
that  attorneys  at  law  shall  have  a  lien  on  all  claims, 
demands  and  causes  of  action  which  may  be  placed  in 
their  hands  by  their  clients  for  suit  or  collection  for 
the  amount  of  the  fee  agreed  upon,  or  in  the  absence  of 
an  agreement  for  a  reasonable  fee,  provided  however 
such  attorneys  shall  serve  notice  in  writing  upon  the 
party  against  whom  their  clients  have  such  claims  or 
suit,  claiming  such  lien,  and  stating  their  interest  there- 
in, and  such  lien  shall  attach  to  any  judgment,  or  to 
any  money  or  property,  which  may  be  recovered  from 
and  after  the  time  of  service  of  the  aforesaid  notice. 
The  appellee   contends   that   although  the  judgment 
was  paid  before  he  served  his  notice  that  he  is  entitled 
to   an   equitable   lien.     The   contention    of   appellee 
might  be  true  as  against  third  parties  under  certain 
circumstances,  but  cannot  be  maintained  in  favor  of 
an  attorney  as  against  a  judgment  debtor  who  pays 
the  judgment  to  the  client  or  to  some  person  author- 
ized to  collect  the  claim  before  the  service  of  such 
notice  of  lien.    The  statute  provides  a  way  by  which 
an  attorney  may  preserve  his  lien  as  against  the  debt- 
or, but  imtil  the  notice  had  been  served  on  the  debtor 
he  has  the  right  to  pay  the  claim  to  an  attorney,  who 
had  it  for  collection,  and  from  whose  hands  it  had  not 
been  taken  by  the  creditor.    It  is  only  by  serving  the 
notice  that  the  attorney  becomes  a  joint  claimant  with 
the  client.   Baker  v.  Baker,  258  111.  418.  The  order  can- 
not be  sustained  on  the  evidence.    It  is  therefore  re- 
versed with  costs  against  the  intervenor. 

Reversed. 
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Ellen  Lisenbiiry,  Appellee^  t.  St*  Louis  and  Spring- 
field Railway  Company,  Appellant. 

1.  Damages,  §  114* — when  two  thousand  five  hundred  dollars  for 
personal  injuries  to  woman  excessive.  In  an  action  against  an  Inter- 
urban  railroad  company  to  recover  damages  for  personal  Injuries 
sustained  by  plaintiff  by  reason  of  a  collision  while  plalntlfP  was  a 
passenger,  a  verdict  for  two  thousand  five  hundred  dollars  held  ex- 
cessive, it  appearing  that  plaintift  was  a  married  woman  thirty-two 
years  of  age,  that  the  only  visible  signs  of  injuries  was  a  scratch  on 
her  face,  bruises  on  her  shins  and  knees  and  a  red  mark  on  her  back, 
and  that  she  suffered  from  a  prior  existing  womb  trouble  aggra- 
vated by  the  accident 

2.  Damages,  S  45* — measure  of  damages  where  the  injury  re- 
sulted in  <iffgravating  a  prior  eoHsting  disease.  Where  plaintiff  prior 
to  injury  had  diseases  which  were  aggravated  by  the  injury,  dam- 
ages may  be  allowed  for  such  part  of  the  diseased  condition  as  the 
negligence  caused. 

3.  Damages,  §  35 — proof  of  future  damages.  To  justify  a  re- 
covery for  future  damages  the  law  requires  proof  of  a  reasonable 
certainty  that  they  will  be  endured  in  the  future.  A  mere  possibil- 
ity or  even  a  reasonable  probability  that  future  pain  and  suffering 
may  be  caused  by  an  injury  is  not  sufficient  to  warrant  an  assess- 
ment of  damages. 

4.  Tbial,  S  130* — when  remxtrks  of  counsel  improper.  In  an  ac- 
tion against  a  railroad  company  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  in  a  collision,  counsel  for  plaintiff  in 
concluding  his  argument  to  the  jury  made  the  statement:  "This 
company  could  not  have  inflicted  this  injury  more  wilfully  if  the 
president  of  the  company  had  struck  her  in  the  face  with  a  ball 
bat."  Beld,  the  court  properly  sustained  an  objection  to  the  state- 
ment and  instructed  the  jury  to  disregard  it. 

5.  Appeal  aito  ebbob,  §  1632* — when  ruling  of  court  will  not 
cover  inflammatory  remark  of  counsel.  Where  counsel  im  his  argu- 
ment to  the  jury  seeks  to  inflame  the  passions  of  the  jury  or  to 
excite  their  sympathy,  a  ruling  of  court  cannot  remove  the  effect 
of  the  inflammatory  remark. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.  Affirmed  on  remittitur;  otherwise  reversed  and 
remanded.    Opinion  filed  October  16,  1913. 

*See  nilnois  Notes  Dif  est.  Vols.  XI  t»  XY,  Muna  topic  and  Motion  nvmbor. 
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Gbaham  &  Graham  and  H.  C.  Dillon,  for  appellant  ,• 
George  W.  Burton,  of  counsel. 

W.  St.  J.  Wines,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  a  suit  to  recover  for  personal  injuries  sus- 
tained by  Ellen  Lisenbury  while  a  passenger  on  an  in- 
terurban  car  of  the  St.  Louis  and  Springfield  Railway 
Company.  No  claim  is  made  in  this  suit  for  damages 
for  loss  of  time  or  medicine  or  other  expenses.  There 
was  a  verdict  and  judgment  for  twenty-five  hun- 
dred dollars  in  favor  of  plaintiff,  and  the  defendant 
appeals. 

Appellee,  a  married  woman  thirty-two  years  of  age, 
resided  on  a  farm  six  miles  south  of  Springfield.  On 
August  17,  1912,  she  purchased  a  round  trip  ticket 
from  Woodside  to  Springfield,  went  to  Springfield  to 
market  some  chickens  and  eggs,  and  after  concluding 
her  business  there  boarded  a  car  for  her  home,  and 
took  a  seat  near  the  middle  of  the  car.  Two  miles 
from  Woodside  the  car  was  backed  on  a  siding  to  per- 
mit the  northbound  car  to  pass  at  that  place.  It  was  the 
duty  of  the  conductor  of  the  car  on  the  siding  to  close 
the  switch.  This  he  neglected  to  do  with  the  result 
that  the  northbound  car  ran  into  and  collided  with  the 
car  on  which  appellee  was  a  passenger.  Appellee  was 
injured;  the  visible  signs  of  her  injuries  were  a 
scratch  on  her  face,  bruises  on  her  shins  and  knees 
and  a  red  mark  on  her  back.  The  only  contention  of 
appellant  is  that  the  judgment  is  excessive. 

The  appellee  testified  that  before  the  accident  she 
weighed  one  hundred  and  ninety  pounds,  was  strong, 
active  and  free  from  nervousness  or  suffering,  that 
after  the  accident  she  was  stunned  so  that  she  did  not 
know  how  she  got  off  the  car ;  that  she  was  hurt  from 
her  waist  down;  she  began  to  flow  and  that  this  con- 
tinued for  two  weeks,  and  that  at  the  time  of  the  trial 
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she  weighed  one  hundred  and  sixty  pounds.  After  the 
accident  she,  with  other  passengers,  was  taken  on  a  re- 
lief car  to  Springfield,  then  she  took  a  car  to  Woodside 
and  was  conveyed  to  her  home.  Dr.  Primm  was  called 
to  attend  her  at  her  home  that  afternoon.  He  testi- 
fied that  she  did  not  make  any  complaint  of  bleeding 
and  that  he  did  not  find  her  suffering  to  any  great  ex- 
tent, that  she  told  him  she  had  taken  morphine  in  the 
morning  and  he  left  some  morphine  to  quiet  her  nerves. 
Dr.  Fletcher  was  then  called  and  attended  her  two 
weeks  at  her  home.  He  testified  that  she  was  always 
a  nervous  woman ;  that  he  had  made  two  examinations 
of  appellee  before  the  accident,  the  last  about  a  year 
before  it;  that  he  then  found  a  fixed  and  enlarged 
womb  with  possibly  some  retroflexion  with  a  discharge 
from  the  womb  at  that  time ;  that  he  examined  her  three 
days  after  the  accident;  that  she  complained  of  sore- 
ness but  had  no  flowing  at  that  time;  that  he  treated 
her  until  September  17,  when  he  thought  she  could 
walk,  and  insisted  on  her  walking,  but  she  complained 
of  inability  to  walk  and  that  she  then  had  a  discharge, 
which  was  not  menstrual.  When  Dr.  Fletcher  insisted 
that  she  walk  he  was  discharged  and  Dr.  Van  Wormer 
was  called  to  attend  her.  She  was  taken  to  St.  John's 
Hospital  in  Springfield,  where  she  was  put  under  an 
anaesthetic  and  examined  by  Dr.  Van  Wormer,  Dr. 
Mantz  and  Dr.  Morrison;  they  found  the  womb  fixed 
and  displaced,  a  mass  in  the  right  side  of  the  pelvis 
and  a  thickening  of  the  left  side.  They  agreed  that 
an  operation  should  be  performed  later,  but  that  they 
should  wait  to  see  what  would  develop.  On  October 
3rd,  she  left  the  hospital  and  returned  home  where  she 
remained  in  bed  five  weeks.  She  was  then  again  taken 
to  the  hospital  where  an  operation  was  performed  by 
these  three  doctors,  who  found  her  trouble  partly 
chronic  and  partly  acute.  The  diseased  condition  then 
found  was  of  long  standing ;  the  womb,  intestines  and 
all  the  structures  of  the  pelvic  region  were  involved 
in  an  adherent  mass;  the  fallopian  tubes  were  dis- 
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eased  so  that  one  had  to  be  removed,  and  cysts  con- 
taining clear  fluid  were  found  in  the  ligaments  sup- 
porting the  womb.  They  say  her  condition  was  due 
to  a  previous  specific  germ  disease  of  much  longer 
standing  than  the  previous  August.  While  appellee 
testified  she  had  previously  suJBFered  no  pain,  yet  on 
cross-examination  she  admitted  that  she  had  previous 
to  her  injury  at  different  times  consulted  Doctors 
Bradley,  Fletcher,  Southwick,  Law  and  Theis  concern- 
ing womb  difficulties,  and  she  refused  to  answer  some 
questions  even  after  being  advised  by  the  court  that 
she  should  answer.  W.  A.  Crane  testified  that  in  the 
latter  part  of  July,  1912,  she  told  him  as  a  reason 
why  she  was  selling  some  very  young  turkeys  that 
she  was  sick  and  expected  to  go  a  hospital  any  day; 
the  part  of  this  conversation  with  reference  to  her 
going  to  a  hospital,  however,  was  denied  by  appellee. 
The  testimony  of  Doctors  Bradley,  Fletcher,  Van  Wor- 
mer,  Mantz  and  Morrison  is  that  her  condition  was 
chronic  before  the  accident,  although  some  of  them 
say  it  is  possible  the  collison  might  have  intensified 
the  adhesions  and  long  existing  inflammation  and  they 
also  say  it  was  probable  that  an  operation  was  neces- 
sary  because  of  appellee's  chronic  condition. 

In  a  case  against  a  city  for  personal  injuries  caused 
by  a  defective  sidewalk  it  was  said:  **If,  prior  to  the 
injury,  plaintiff  had  diseases  which  were  aggravated 
by  the  fall  she  might  recover  from  the  defendant,  bnt 
its  liability  would  be  measured  by  the  damages  which 
were  the  natural  and  proximate  result  of  its  negli- 
gence. The  evidence  tended  to  show  something  more 
than  a  mere  latent  tendency  to  particular  diseases, 
and  if  there  was  an  aggravation  of  the  existing  dis- 
eases the  city  would  only  be  liable  for  what  resulted 
from  the  fall.*'  City  of  Rock  Island  v.  Starkey,  189 
HI.  515.  **The  defendant  must  respond  in  damages 
for  such  part  of  the  diseased  condition  as  its  negli- 
gence caused."  Chicago  City  Ry.  Co.  v.  Saxby,  213  HI. 
274. 
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**A  mere  possibility,  or  even  a  reasonable  proba- 
bility, that  future  pain  or  suffering  may  be  caused  by 
an  injury,  or  that  some  disability  may  result  there- 
from, is  not  sufficient  to  warrant  an  assessment  of 
damages.  It  would  be  plainly  unjust  to  require  a  de- 
fendant to  pay  damages  for  results  that  may  or  may  not 
ensue  and  that  are  merely  problematical.  To  justify  a 
recovery  for  future  damages  the  law  requires  proof 
of  a  reasonable  certainty  that  they  will  be  endured  in 
tha  future. '*  Amarm  v.  Chicago  Consol.  Traction  Co,, 
243  111.  263;  Lauth  v.  Chicago  Union  Traction  Co.,  244 
HI.  245.  The  weight  of  the  evidence  tends  to  show 
that  the  accident  was  not  the  proximate  cause  of  ap- 
pellee's condition  and  suffering  although  it  may  have 
been  intensified  by  the  accident.  She  is  only  entitled 
to  recover  for  that  part  of  her  suffering  and  condition 
which  probably  resulted  from  the  injury. 

In  the  concluding  argument  of  counsel  to  the  jury 
he  made  the  statement:  '*This  company  could  not 
have  inflicted  this  injury  more  wilfully  if  the  presi- 
dent of  the  company  had  struck  her  in  the  face  with 
a  ball  bat.''  The  court  properly  sustained  an  objec- 
tion to  the  statement  and  instructed  the  jury  to  dis- 
regard it.  Where  counsel  seek  to  inflame  the  passions 
of  the  jury  or  to  excite  their  sympathy,  a  ruling  of  the 
court  cannot  remove  the  effect  of  such  an  inflamma- 
tory remark. 

We  are  of  the  opinion  that  the  damages  allowed  are 
clearly  excessive  in  view  of  the  previous  condition  of 
appellee  as  shown  by  the  great  preponderance  of  the 
evidence.  If  appellee  will  remit  to  twelve  hundred 
and  fifty  dollars  within  ten  days,  the  judgment  will 
be  affirmed  for  twelve  hundred  and  fifty  dollars,  other- 
wise the  judgment  will  be  reversed  and  tlie  cause 
remanded  for  a  new  trial  for  the  reason  the  judgment 
is  excessive. 

Affirmed  on  remittitur;  otherwise  reversed  and  re- 
manded. 
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City  of  Springfield^  Appellant,  y.  Central  Union  Tel- 
ephone Company,  Appellee. 

1.  Telbqbaphs  and  telephones,  §  4* — when  ordinance  granting 
privilege  is  subject  to  ordinance  in  force  requiring  remuneration  for 
poles  in  street.  An  ordinance  granted  to  certain  persons,  to  be 
known  as  a  certain  company,  the  right  to  construct  and  operate  a 
telephone  and  telegraph  system  in  consideration  that  the  company 
would  furnish  the  city  officials  and  the  police  and  five  departments 
with  free  telephone  service,  and  allow  it  the  use  of  its  poles  for  a 
police  and  fire  alarm  system.  This  ordinance  provided  that  the 
rights  granted  should  be  subject  to  all  general  ordinances  then  in 
force,  and  there  was  a  general  ordinance  in  force  requiring  owners 
of  poles  in  streets  and  alleys  of  city  to  pay  an  annual  license  of  one 
dollar  per  pole  as  a  remuneration  to  the  city  for  the  use  of  the 
streets  and  alleys.  Held,  in  an  action  by  the  city  against  the  as- 
signee of  the  grantee  company  to  recover  the  license  fee  for  its 
poles  that  the  assignee  was  liable  therefor,  that  the  court  erred  in 
overruling  a  demurrer  to  defendant's  pleas  setting  up  that  the  or- 
dinance granting  the  privilege  to  its  assignor  did  not  require  the 
payment  of  the  license,  and  that  the  court  erred  in  sustaining  a 
demurrer  to  a  replication  pleading  estoppel  to  other  pleas  which 
set  up  that  the  defendant  had  rendered  to  the  city  telephone  service 
equal  to  the  value  of  the  use  of  the  street  for  Its  poles,  and  that  the 
ordinance  requiring  th^  license  was  unreasonable. 

2.  Telegbaphs  and  telephones,  §  7* — conclusiveness  of  accept- 
ance of  ordinance  granting  privilege.  Where  a  privilege  is  granted 
to  a  company  by  ordinance  to  construct  and  operate  a  telephone 
and  telegraph  system,  the  ordinance  to  be  null  and  void  if  not  ac- 
cepted in  writing  and  the  construction  of  such  system  begun  within 
a  certain  time,  the  reasonableness  of  the  grant  is  for  the  parties  to 
decide,  and  if  the  company  accepts  the  ordinance  neither  It  nor  its 
assignee  may  be  permitted  to  repudiate  any  of  its  terms  and  con- 
ditions that  are  not  contrary  to  public  policy  or  prohibited  by 
statute. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Robert  B.  Shibley,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  October  16,  1913. 

Statement  by  the  Court.  This  is  an  action  in  debt 
brought  in  the  Circuit  Court  of  Sangamon  county  to 

*S6e  lUlnoto  Motes  Direst,  Vols.  XI  to  XV,  same  topio  and  section  niunber. 
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the  November  term,  1911,  by  the  City  of  Springfield 
against  the  Central  Union  Telephone  Company  to  re- 
cover remuneration  claimed  to  be  due  for  the  use  of 
portions  of  the  streets  and  alleys  of  the  city  occupied 
by  the  telephone  poles  of  the  defendant. 

The  declaration  avers  that  the  plaintiff,  a  municipal 
corporation  organized  under  the  laws  of  the  State  of 
Illinois,  on  the  third  day  of  January  1898,  passed  a 
certain  ordinance  providing  that  any  person,  firm  or 
corporation  owning,  controlling  or  occupying  any  post 
or  pole  over  eight  feet  high,  which  may  occupy  any 
portion  of  any  street,  alley  or  sidewalk  within  the  City 
of  Springfield,  said  pole  or  post  being  used  to  support 
electric  or  other  wires  of  whatsoever  nature,  shall 
pay  annually  into  the  city  treasury  the  sum  of  one 
dollar  for  each  such  pole  or  post  so  owned,  controlled 
or  occupied  by  said  person,  firm  or  corporation  as  a 
remuneration  to  the  city  for  the  use  of  the  portions 
of  the  street,  alley  or  sidewalk  which  said  pole  or  post 
may  occupy;  that  the  license  hereinbefore  provided 
shall  be  due  on  the  first  day  of  September  of  each 
year;  that  said  ordinance  was  approved  by  the  mayor 
and  duly  published  and  was  in  full  force  in  the  year 
1907.  It  is  also  averred  that  the  defendant,  in  the 
year  1907,  occupied  portions  of  the  streets  and  alleys 
of  said  city  by,  to  wit,  three  thousand  poles  over  eight 
feet  high  supporting  wires,  without  paying  into  the 
city  treasury  on  the  first  day  of  September,  1907,  one 
dollar  for  each  such  pole  as  remuneration  for  so 
occupying  portions  of  said  streets  and  alleys,  by  rea- 
son whereof  and  by  virtue  of  said  ordinance  an  action 
has  accrued  to  the  plaintiff,  etc.  Counts  were  also 
filed  similar  to  the  foregoing  to  recover  remuneration 
for  the  years  1908  to  1911  inclusive. 

The  defendant  filed  five  pleas.  The  first  avers  that 
the  defendant  is  a  corporation  organized  under  the 
laws  of  Illinois ;  that  it  began  doing  business  in  Ohio, 
Illinois  and  Indiana  in  1883,  and  began  to  construct, 
purchase,  lease,  own  and  operate  telephone  lines  and 
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do  a  telephone  business  within  and  without,  and  part- 
ly within  and  partly  without  Illinois  and  has  contin- 
ued to  do  so  since  June  28,  1883 ;  that  on  December  3, 
1883,  the  City  of  Springfield  passed  an  ordinance 
granting  the  defendant,  its  successors  and  assigns  the 
right  of  way  through,  in  and  upon  its  streets,  side- 
walks and  alleys  for  the  purpose  of  erecting  thereon 
necessary  poles  and  wires  to  operate  a  telephone  ex- 
change, subject  to  all  general  ordinances  of  the  city 
then  in  force  or  thereafter  to  be  passed,  which  said 
ordinance  should  continue  in  force  twenty  years;  that 
said  ordinance  provides  that  in  consideration  of  the 
rights  and  privileges  granted  by  it,  the  city  shall  have 
as  many  telephones  with  exchange  service  as  the  city 
may  require  at  one-half  the  regular  rates,  and  said 
Company  shall  maintain,  care  for  and  operate  a  fire 
alarm  bell  to  be  located  as  the  city  shall  direct  without 
cost  to  the  city;  that  defendant  began  immediately 
and  from  that  time  up  to  the  fifth  day  of  August, 
1901,  continuously  placed,  constructed  and  maintained 
posts,  wires  and  fixtures  composing  a  telephone  sys- 
tem at  an  expense  of  $100,000,  in  compliance  with  the 
terms  of  said  ordinance,  and  from  June  3, 1889,  to  May 
10, 1900,  said  city  has  used  defendant's  poles  for  carry- 
ing its  police  and  fire  alarm  wires  without  any  consid- 
eration to  the  defendant  except  the  consideration 
granted  under  the  ordinance  of  Dec.  3,  1883 ;  that  said 
ordinance  constituted  a  contract  between  the  defendant 
and  said  city;  that  defendant  installed  and  operated 
under  the  terms  of  said  ordinance  as  many  telephones 
as  the  city  required  and  as  the  city  council  designated 
and  called  for,  and  operated  a  fire  alarm  bell  from 
thence  hitherto  and  the  plaintiff  has  enjoyed  and  util- 
ized such  concessions  up  to  May  10, 1910. 

The  plea  further  avers  that  on  June  19,  1899,  the 
plaintiff  passed  an  ordinance  granting  unto  Thomas 
AV.  AVilson  and  S.  M.  Eogers  and  such  other  persons 
as  might  thereafter  be  associated  with  them,  to  bo 
known  as  the  * '  Springfield  Mutual  Telephone  and  Tele- 
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graph  Company''  or  other  appropriate  name,  and  to 
their  successors  and  assigns  the  right  to  construct  and 
maintain  a  telephone  and  telegraph  system  in  the  City 
of  Springfield  in  the  following  words  and  figures. 
<  <  •    •  •  ggg     3^    jjj  consideration  of  the  rights  and 

privileges  granted  to  the  said  parties  and  others  suc- 
ceeding them,  they  hereby  agree  to  furnish  the  city 
officials  in  the  City  Hall,  also  to  the  Police  and  Fire 
Departments,  free  telephone  service. 

Sec.  4.  The  City  shall  have  the  right,  so  far  as  the 
same  shall  not  interfere  with  the  other  uses  of  said 
poles,  to  use  the  same  to  support  the  wires  used  by 
it  in  connection  with  the  police  and  Fire  Alarm  system, 
and  all  the  rights  herein  granted  shall  be  subject  to  all 
general  ordinances  of  said  City  now  in  force.  •  •  • 

Sec.  6.  This  ordinance  shall  become  null  and  void 
if  it  shall  not  be  accepted  in  writing,  and  the  construc- 
tion of  said  telephone  and  telegraph  system  be  begun 
within  one  year  from  the  date  of  its  passage;"  that 
on  June  19,  1899,  Wilson  and  Rogers  accepted  said  or- 
dinance in  writing ;  that  on  May  10,  1900,  said  Wilson 
and  others  **  and  the  Springfield  Mutual  Telephone 
Company  a  corporation"  for  a  valuable  consideration 
sold  and  transferred  to  defendant  all  right,  title,  privi- 
lege, franchise  and  property  accruing  to  them  under 
said  ordinance;  that  the  defendant  on  May  10,  1900, 
notified  plaintiff  of  said  assignment  and  that  the  de- 
fendant was  ready  to  install  and  furnish  the  service 
required  under  the  terms  of  said  ordinance  of  June 
19,  1899,  and  the  plaintiff  through  its  officials  by  a 
letter  on  May  12,  1900,  informed  the  defendant  of  the 
offices  and  buildings  in  which  the  plaintiff  desired 
telephones  installed;  that  the  defendant  promptly  in- 
stalled and  has  since  furnished  and  supplied  defendant 
with  said  telephone  service  free  of  charge;  that  the 
mayor  of  plaintiff  City  on  May  31,  1900,  communi- 
cated to  the  city  council  of  the  City  of  Springfield 
said  assignment,  its  ratification  and  acceptance  by 
plaintiff,  and  that  the  plaintiff  had  demanded  from 
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the  defendant  that  it  should  furnish  certain  telephone 
service,  and  the  city  council  accepted  and  ratified  the 
acts  of  the  city  officials;  that  with  the  approval  of 
plaintiff  since  May  10,  1900,  in  compliance  with  the 
ordinance  of  Jan.  19, 1899,  the  defendant  has  operated 
and  maintained  a  telephone  system  and  has  expended 
in  repairing,  rebuilding  and  extending  its  system  $50,- 
000,  and  has  in  compliance  with  an  ordinance  passed 
in  1905,  applicable  to  all  telephone  companies,  placed 
its  wires  in  the  business  district  of  plaintiff  under 
ground  at  a  cost  of  $10,000,  paid  its  taxes  and,  in  con- 
sideration of  the  rights  and  privileges  granted  by  said 
ordinance,  furnished  telephone  service  to  the  city  of- 
ficials and  to  the  police  and  fire  departments  of  plain- 
tiff, to  the  value  at  customary  rates  during  the  periods 
enumerated  as  follows:  May  10,  1900  to  Jan.  1,  1901, 
$1,600;  Jan.  1,  1901  to  Jan.  1,  1905,  $8,000;  Jan.  1, 
1905  to  Jan.  1,  1908,  $6,600;  Jan.  1,  1908  to  Jan.  1, 
1910,  $4,800;  that  by  said  ordinance  of  June  19,  1899, 
the  only  remuneration  the  defendant  was  obligated  to 
pay  for  occupying  the  streets  and  alleys  of  plaintiff 
with  its  poles  and  wires  was  the  telephone  service  to  be 
furnished  to  the  police  and  fire  departments  and  the 
city  officials  as  stipulated  in  section  3  of  said  ordinance, 
and  the  defendant  has  fully  discharged  and  performed 
all  the  conditions  of  said  ordinance  and  the  defendant 
is  not  indebted  to  the  plaintiff  in  any  sum  on  account 
of  the  matters  alleged  and  this  it  is  ready  to  verify 
wherefore,  it  prays  judgment  if  it  ought  to  be  charged 
with  the  said  debt  by  virtue  of  said  ordinance  set 
forth  in  the  declaration. 

The  second  plea  is  the  general  issue.  The  third 
plea  is  similar  to  the  first  with  the  additional  aver- 
ments of  the  use  of  defendant's  poles  for  carrying  its 
fire  and  police  alarm  wires  free  of  charge,  save  the 
consideration  conferred  upon  defendant  by  the  or- 
dinance of  1883,  and  an  averment  that  there  was  a 
general  ordinance  requiring  a  monthly  inspection  by 
the  police  department  of  the  city  of  ail  poles  erected 
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in  the  city  and  requiring  the  owners  of  telegraph  and 
telephone  poles  to  pay  an  annual  inspection  fee  of 
seventy-five  cents  per  pole,  and  reserving  the  right  to 
the  city  to  allow  other  companies  to  use  poles  on  pay- 
ment of  a  reasonable  compensation,  with  an  averment 
that  the  American  Telephone  Company,  under  a  con- 
tract ordinance  passed  in  1896,  was  occupying  the 
streets  and  alleys  of  the  city  with  its  poles  for  the 
consideration  of  fifty  cents  per  pole  and  free  use  by 
the  city  of  one  ten  pin  cross-arm  for  "the  police  and 
fire  alarm  systems  of  the  city  and  that  the  Illinois 
District  Telegraph  Company  was  in  1899  given  the 
same  rights  for  the  consideration  of  the  payment  to 
the  city  of  five  per  cent,  of  its  gross  earnings. 

The  fourth  plea  avers  tLat  the  ordinance  fixing  the 
compensation  for  the  use  of  poles  at  one  dollar  per 
annum  is  unreasonable  and  void  and  exceeds  the  fair 
value  of  the  use  of  the  streets. 

The  fifth  plea  is  similar  to  the  fourth  with  the  ad- 
ditional averment  that  a  fair  remuneration  for  the  use 
of  the  streets  for  poles  during  the  entire  time  does  not 
exceed  $5,000,  and  defendant  has  furnished  telephone 
service  to  plaintiff  aggregating  $15,000,  solely  as  re- 
remuneration  for  the  use  of  the  streets,  for  which 
nothing  has  been  paid  by  plaintiff. 

Plaintiff  filed  a  demurrer  to  the  first  and  third  pleas 
and  replications  of  estoppel-  to  the  fourth  and  fifth 
pleas.  The  replications  to  the  fourth  and  fifth  pleas 
aver  in  substance  that  the  general  ordinance  requir- 
ing the  payment  of  one  dollar  per  pole  was  in  force 
when  the  ordinance  of  June  19,  1899,  was  passed  and 
accepted  by  Wilson  and  his  associates,  and  that  the 
defendant,  as  assignee  of  the  grantees  who  accepted 
the  ordinance  of  June  19,  1899,  is  bound  thereby  and 
by  the  terms  of  the  general  ordinance  requiring  the 
payment  of  one  dollar  per  pole  and  prays  judgment  if 
defendant  ought  to  be  admitted  or  received  to  plead 
the  matters  alleged  in  said  pleas.  The  defendant  de- 
murred to  the  replications  to  the  fourth  and  fifth  pleas. 
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The  court  overruled  the  demurrer  of  plaintiff  to  the 
first  and  third  pleas  and  sustained  the  demurrer  of  de- 
fendant to  the  replications  to  the  fourth  and  fifth 
pleas.  The  plaintiff  then  withdrew  its  second,  third, 
fourth  and  fifth  counts,  and  stood  by  its  demurrer  to 
the  first  and  third  pleas  and  its  replications  to  the 
fourth  and  fifth  pleas.  The  court  entered  judgment 
in  favor  of  the  defendant  and  against  the  plaintiff  in 
bar  of  the  action  and  for  costs  against  the  plaintiff. 
The  plaintiff  appeals. 

Fbank  L.  Hatch  and  Albert  D.  Stevens,  for  ap- 
pellant ;  TiMOTnY  McGbath,  of  counsel. 

W.  B.  Mann,  D.  K.  Tone  and  Conkling  &  Ibwin, 
for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

It  appears  from  the  averments  of  the  first  and  third 
pleas  that  the  defendant  is  occupying  the  streets  and 
alleys  of  plaintiff  with  a  telephone  system  constructed 
originally  under  an  ordinance  that  by  its  terms  expired 
in  December,  1903.  The  only  claim  of  right  to  occupy 
the  streets  and  alleys  of  plaintiff  made  by  the  defend- 
ant is  that  it  occupies  as  assignee  of  the  rights  granted 
to  Thomas  W.  Wilson  and  S.  M.  Rogers  under  the  or- 
dinance of  June  19,  1899.  Under  that  ordinance  Wil- 
son and  his  associates  and  their  assigns  agree  to  furn- 
ish the  city  officials  and  the  police  and  fire  depart- 
ments free  telephone  service,  and  that  the  plaintiff 
shall  have  the  right  to  use  the  poles  of  Wilson  and  his 
associates  and  their  assigns  to  support  the  wires  used 
by  plaintiff,  **in  connection  with  the  police  and  fire 
alarm  systems  and  all  the  rights  herein  granted  shall 
be  subject  to  all  general  ordinances  of  the  city  now  in 
force. ' ' 

The  substance  of  these  pleas  is  that  defendant  oc- 
cupies the  streets  of  plaintiff  as  assignee  of  the  or- 
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dinance  passed  June  19,  1899,  which  it  insists  is  an  or- 
dinance granting  the  rights  therein  given  to  Wilson 
and  others  for  a  consideration  to  be  received  by  the 
plaintiff  from  Wilson  or  his  assigns,  and  that  defendant 
has  rendered  all  the  services  it  has  rendered  to  the 
plaintiff  because  they  are  required  by  that  ordinance, 
and  that  the  rental  of  one  dollar  for  each  pole  is  not 
required  by  the  Wilson  ordinance. 

The  ordinance  of  January  3,  1898,  was  enacted  be- 
fore the  ordinance  granting  the  right  to  Wilson  and 
others  was  passed  and  was  in  force  when  they  accept- 
ed the  rights  granted  under  the  ordinance  passed  in 
1899.  The  ordinance  of  1898  provides  that  any  per- 
son, firm  or  corporation  owning,  etc.,  shall  pay  annu- 
ally the  sum  of  one  dollar  for  each  pole  over  eight 
feet  high  which  may  occupy  any  portion  of  any  street^ 
aUey  or  sidewalk.  The  ordinance  requiring  the  pay- 
ment of  remuneration  for  the  use  of  the  streets  of 
plaintiff  by  poles  supporting  electric  wires  is  a  general 
ordinance.  Neither  plea  avers  that  it  is  not  a  general 
ordinance,  nor  are  facts  averred  which  show  that  Wil- 
son and  others  and  their  assigns  are  not  subject  to  the 
provisions  of  that  ordinance.  The  acceptance  by  Wil- 
son and  others  of  the  rights  granted  them  by  the  or- 
dinance of  June,  1899,  was  an  acceptance  of  the  rights 
granted  thereby  subject  to  all  the  terms  and  condi- 
tions of  the  grant.  The  assignee  of  Wilson  and  others 
can  have  no  greater  rights  in  the  street  under  the  or- 
dinance of  1899  than  the  grantees  therein. 

Neither  the  first  nor  third  plea  avers  that  the  de- 
fendant as  assignee  of  Wilson  and  others  have  furn- 
ished or  given  to  the  plaintiff  anything  since  it  be- 
came the  assignee  of  Wilson  and  others,  that  Wilson 
and  others  and  their  assignees  were  not  required  to 
furnish  and  give  to  plaintiff  as  a  consideration  there- 
for, unless  it  be  the  operation  of  the  fire  alarm  bell  and 
that  was  required  by  the  ordinance  of  1883,  and  no 
charge  is  made  therefor.  By  the  acceptance  of  the 
ordinance  of  1899,  Wilson  and  others  accepted  such 
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grant  of  privileges  knowing  that  the  general  ordi- 
nances required  the  payment  of  an  annual  compensa- 
tion to  plaintiff  of  one  dollar  per  pole.  The  ordinance 
is  clear  and  free  from  ambiguity,  the  words  must  be 
taken  in  their  ordinary  sense  and  there  is  no  room  for 
construction.  The  court  erred  in  overruling  the  de- 
murrer to  these  pleas.  * 

The  ordinance  of  June,  1899,  grants  to  Wilson  and 
others,  to  be  known  as  the  Springfield  Mutual  Tele- 
phone and  Telegraph  Company,  and  to  their  assigns 
the  right  *^to  construct  and  operate  a  telephone  and 
telegraph  system'*  pursuant  to  the  grant  in  that  ordi- 
nance. From  the  averments  of  the  pleas  the  Spring- 
field Mutual  Telephone  and  Telegraph  Company  did 
become  incorporated.  The  defendant  may  in  viola- 
tion of  public  policy  (Union  Trust  <&  Savings  Bank  of 
East  St.  Louis  v.  Kinloch  Long  Distance  Tel.  Co. 
of  Missouri,  258  111.  202;  People  v.  Union  Gas  S  Elec- 
tric Co.,  254  111.  395)  have  become  the  assignee  of  the 
grant  under  the  ordinance  of  June  3, 1899,  for  the  pur- 
pose of  preventing  competition,  as  contended  by  plain- 
tiff, but  there  is  no  pleading  raising  that  question. 

The  replication  to  the  fourth  and  fifth  pleas  are 
that  the  defendant  is  estopped  to  plea  that  the  ordi- 
nance fixing  a  remuneration  of  one  dollar  annually  for 
each  pole  is  unreasonable,  and  that  defendant  has 
rendered  to  plaintiff  telephone  services  equal  to  or 
beyond  the  value  of  the  use  of  the  streets  by  the  poles 
of  defendant  because  said  services  were  rendered  pur- 
suant to  ordinances  pleaded. 

The  ordinance  granting  to  Wilson  and  others  the 
right  to  construct  and  operate  a  telephone  and  tele- 
graph system  in  the  City  of  Springfield  contains  a 
section  providing  that  the  ordinance  shall  be  null  and 
void,  if  it  shall  not  be  accepted  in  writing  and  the  con- 
struction of  said  system  be  begun  within  one  year  from 
the  date  of  its  passage.  The  question  of  the  reasonable- 
ness of  the  grant  was  for  the  parties  to  decide.  If  the 
grantees  in  the  ordinance  were  not  satisfied  with  its 
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terms  they  should  have  refused  to  accept  it.  Postal 
Telegraph  Cable  Co.  v.  City  of  Newport,  25  Ky.  Law 
Eep.  635.  Wilson  and  his  associates  had  the  right  to 
accept  or  reject  the  terms  of  the  ordinance.  Having 
chosen  to  accept  the  ordinance  with  all  its  terms,  they 
are  hound  hy  it  and  may  not  be  heard  to  say  that  they 
accept  the  benefits  and  that  they  refuse  the  burdens 
imposed  by  it.  The  city  had  the  right  to  give  or  with- 
hold the  privilege  of  constructing  and  operating  a  tele- 
phone system  on  its  streets.  One  of  the  conditions 
under  which  the  plaintiff  granted  to  the  assignors  of 
defendant  the  right  to  occiipy  the  streets  with  telephone 
poles  was  the  compliance  with  the  general  ordinances 
of  the  plaintiff,  one  of  which  required  the  annual  pay- 
ment of  one  dollar  as  remuneration  for  each  pole  oc- 
cupying the  streets  additional  to  the  other  conditions 
of  telephone  service  specified  in  the  ordinance.  The 
ordinance  having  been  accepted,  neither  the  grantees 
nor  their  assignee  may  be  permitted  to  repudiate  any 
of  its  terms  and  conditions  that  are  not  contrary  to 
public  policy  or  prohibited  by  statute.  Having  been 
accepted  it  became  a  valid  contract  in  its  entirety. 
Chicago  General  Ry.  Co.  v.  City  of  Chicago,  176  111. 
253;  Commomvealth  Electric  Co.  v.  Rose,  214  HI.  545. 
The  court  erred  in  sustaining  the  demurrer  to  the  rep- 
lications to  the  fourth  and  fifth  pleas.  The  judgment 
is  reversed  and  the  cause  remanded  with  instructions 
to  sustain  the  demurrer  to  the  first  and  third  pleas 
and  to  overrule  the  demurrer  to  the  replications  to  the 
fourth  and  fifth  pleas. 

Reversed  and  remanded  with  directions. 
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Naney  V.  Hoxsey  by  John  Hoxsey,  Appellee  y.  St. 
Louis  and  Springfield  Railway  Company^  Ap- 
pellant. 

1.  Damages,  §  115* — when  verdict  for  two  thousand  dollars  for 
personal  injuries  sustained  hy  a  girl  is  excessive,  A  verdict  for  two 
thousand  dollars  for  personal  injuries  sustained  by  a  girl  thirteen 
years  of  age  by  reason  of  coming  in  contact  with  a  telephone  wire 
which  had  fallen  across  a  trolley  wire,  held  excessive,  the  evidence 
showing  that  she  suffered  a  burn  on  her  right  arm  which  healed  in 
about  six  weeks  and  a  burn  over  her  right  eye  which  healed  in 
about  two  weeks,  and  that  though  her  eyes  were  weak  after  the 
accident  she  had  complained  of  sore  eyes  prior  to  the  injury. 

2.  Appeal  and  ebrob,  §  1725* — conclusiveness  of  decision  on 
former  appeal.  The  decision  of  an  Appellate  Court  and  the  proposi- 
tions of  law  announced  in  reversing  a  case  on  prior  appeal  are  bind- 
ing on  the  court  and  will  not  be  departed  from  on  a  subsequent 
appeal  in  the  same  case. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
James  A.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1913.  Affirmed  on  remittitur;  otherwise  reversed  and 
remanded.   Opinion  filed  October  16,  1913. 

Ebn^akeb  &  Eenaker  and  George  W.  Black,  for  ap- 
pellant ;  George  W.  Burton  and  H.  C.  DniiON,  of  coun- 
sel. 

Edward  C.  Knotts,  for  appellee ;  Peebles  &  Peebles, 
of  counsel. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Nancy  V.  Hoxsey  by  her  next  friend  brought  suit 
against  the  St.  Louis  &  Springfield  Railway  Company 
to  recover  for  personal  injuries  averred  to  have  been 
received  by  coming  in  contact  with  a  telephone  wire, 
which  it  is  averred  by  and  through  the  negligence  of 
the  defendant  fell  across  its  trolley  wire,  which  was 
charged  with  a  dangerous  current  of  electricity,  in  the 
city  of  Girard,  Illinois.    The  case  has  been  tried  twice 

*See  Illlnoii  Notes  Digest,  Volt.  XI  to  XV,  same  topic  and  section  nniiiber. 
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in  the  Circuit  Court.  On  the  first  trial  the  plaintiff 
recovered  a  verdict  for  one  thousand  eight  hundred  and 
fifty  dollars  upon  which  judgment  was  rendered ;  upon 
an  appeal  to  this  court  that  judgment  was  reversed 
and  the  cause  remanded.  Eoxsey  v.  St.  Louis  <&  S. 
By.  Co.,  171  HI.  App.  76.  A  statement  of  the  plead- 
ings will  be  found  in  the  former  opinion  and  need 
not  be  repeated.  On  the  second  trial  the  plaintiff  re- 
covered a  verdict  for  two  thousand  dollars,  upon 
which  judgment  was  rendered  and  the  defendant  ap- 
peals. 

All  the  legal  questions  that  are  raised  on  this  appeal 
were  passed  upon  in  the  former  opinion  of  this  court 
adversely  to  the  contentions  of  the  appellant.  The  de- 
cision of  an  Appellate  Court  and  the  propositions  of 
law  announced  in  reversing  a  case  are  binding  on  that 
court  and  will  not  be  departed  from  on  a  subsequent 
appeal  in  the  same  case.  Mariner  v.  Ingraham,  230 
lU.  130;  Beggs  v.  Postal  Tel.  Cable  Co.,  176  111.  App. 
406. 

The  only  remaining  contention  is  that  the  damages 
allowed  are  excessive.  The  evidence  shows  that  the 
physical  injuries  suffered  by  appellee,  then  a  girl  of 
the  age  of  thirteen  years,  were  not  serious.  She  suf- 
fered a  bum  on  her  right  arm  five  or  six  inches  in 
length  that  healed  in  about  six  weeks,  and  there  was 
a  bum  over  her  right  eye  about  the  size  of  a  quarter 
that  did  not  heal  for  about  two  weeks.  The  injuries 
were  so  slight  that  but  little  attention  was  paid  to  them 
at  the  time.  Her  father,  a  veterinary  surgeon,  ap- 
plied some  salve  to  the  wounds  and  she  was  only  ab- 
sent from  school  four  days. 

Appellee  testified  that  from  the  time  she  was  in- 
jured her  eyes  pained  her  when  she  read  and  that  they 
still  pain  her.  She  also  testified  that  she  had  sore  eyes 
for  a  week  or  two  a  year  before  the  injuries  complain- 
ed of  were  received  and  that  she  had  fully  recovered 
before  the  time  the  injuries  complained  of  were  re- 
ceived.   A  physician  was  not  called  to  attend  to  her  at 
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the  time  she  was  injured.  After  the  beginning  of  this 
suit,  and  about  eighteen  months  after  she  was  injured, 
her  eyes  were  examined  by  Dr.  West,  who  found  her 
vision  somewhat  defective,  but  he  was  unable  to  de- 
termine the  cause  of  the  trouble.  Appellee  attended 
school  the  full  term  after  the  accident  except  the  four 
days  immediately  after  it  was  received  and  exhibited 
no  signs  of  trouble  or  weakness  of  her  eyes  and  was  an 
average  pupil  both  before  and  after  the  accident.  Upon 
a  consideration  of  all  the  evidence  in  the  case  the 
damages  allowed  appear  to  be  clearly  excessive.  If 
the  appellee  will  remit  eight  hundred  dollars  within 
ten  days  after  this  opinion  is  filed,  the  judgment  wiU 
be  affirmed  for  one  thousand  two  hundred  dollars; 
otherwise  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Affirmed  on  remittitur;  otherwise  reversed  and  re- 
manded. 


Daniel  B.  Stewart,  Appellee,  t.  Illinois  Central  Eail- 

road  Company,  Appellant. 

1.  Railroads,  §  921* — when  evidence  to  show  cause  of  fire  too 
remote.  In  an  action  against  a  railroad  company  for  setting  flre  to 
plaintiff's  buildings  alleged  to  have  been  caused  by  sparks  thrown 
from  defendant's  locomotive,  evidence  that  tramps  were  seen  on 
railroad  track  about  two  miles  from  the  place  of  the  fire  about  three 
hours  before  the  fire  and  evidence  that  one  of  the  buildings  had 
been  on  fire  about  five  years  before,  held  inadmissible  because  too 
remote  and  not  tending  to  show  that  the  flre  was  not  started  by  de- 
fendant's locomotive. 

2.  Railboads,  §  921* — when  evidence  of  condition  of  engine 
after  setting  of  fire  inadmissible.  In  an  action  against  a  railroad 
company  for  setting  fires  by  sparks  thrown  from  its  locomotive,  it 
Is  proper  to  show  the  condition  of  the  engine  immediately  after  the 
flre  started,  but  evidence  that  the  engine  was  being  repaired  a  week 
after  the  starting  of  the  flre  is  incompetent. 


*See  Dllnoii  Notes  Digest,  Vols.  XI  to  TLY,  Muno  toplo  and  lectlon  number. 
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Z.  Wm^EssES,  §  2S3* — matters  to  which  ttitmcts  w<iy  h^  crt^s^ 
examined  *or  purpose  of  impeachment.  In  an  action  against  a  rmil* 
road  com r any  for  setting  fire  to  a  bnildinsr  bv  sparks  thrown  from 
its  locomotive,  where  the  engineer  after  testifying  to  the  condition 
of  the  spark  arrester  was  asked  on  cross<examination,  for  the  pur> 
pose  of  laying  a  foundation  for  his  impeachment,  if  he  had  not  told 
a  person  about  a  week  after  the  fire  that  he  had  asked  the  com* 
pany  to  repair  the  engine  before  the  fire  and  that  it  was  then  in  the 
shops  for  repair,  held  that  an  objection  to  the  question  should  have 
been  sustained  for  the  reason  it  sought  to  impeach  him  on  irrel- 
evant  and  immaterial  matters. 

4.  WrrxEssfTs.  §  279* — ichen  rariant  statements  inadmissible  for 
purpose  of  impeachment.  Variant  statements  in  order  to  be  admis- 
sible for  purposes  of  impeachment  must  be  relevant  to  the  matter  in 
issue 

5.  Ratlboads,  §  941* — ichen  instruction  as  to  evidence  re^nirrrf 
to  overcome  presumption  of  negligence  in  setting  fires  erroneous^ 
An  instruction  given  for  plaintiff  that  the  law  presumes  a  railroad 
company  guilty  of  negligence  on  proof  that  a  fire  was  communl* 
cated  to  plaintifP's  property  by  the  company's  engine  and  that  the 
verdict  should  be  for  plaintiff  "unless  this  presumption  is  over* 
come  by  the  evidence/'  held  to  place  a  greater  burden  on  defendant 
than  the  law  requires,  and  that  the  instruction  should  have  been 
"unless  this  presumption  has  been  rebutted  or  overcome  by  the 
evidence." 

6.  Railroads,  §  941* — when  instruction  as  to  evidence  required 
to  overcome  plaintifTs  prima  facie  case  for  setting  fires  erroneous. 
An  instruction  requiring  plaintifiT's  prima  facie  case  made  by  proof 
of  the  communication  of  the  fire  by  defendant's  engine  to  be  over- 
come by  a  preponderance  of  the  evidence,  held  erroneous,  for  the 
reason  that  it  requires  defendant  to  introduce  more  evidence  than 
would  neutralize  or  rebut  the  presumption. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  Cor.o- 
STiN  D.  Myers,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1913.  Reversed  and  remanded.  Opinion  filed  October  16, 
1913.     Rehearing  denied  November  6,  1913. 

Charles  L.  Capen,  for  appellant ;  John  G.  Drennan, 
of  counsel. 

Livingston  &  Bach  and  Barry  &  Morrissey,  for  ap- 
pellee. 

*Se«  Illinois  Notes  Dlfett,  VoU.  XI  to  XV,  same  toplo  and  Hootlon  numbor. 
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Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  a  suit  brought  by  Daniel  B.  Stewart  against 
the  Illinois  Central  Railroad  Company  to  recover  dam- 
ages for  the  destruction  by  fire  of  a  bam,  hay  shed  and 
contents  on  the  night  of  October  25,  1911,  at  Anchor, 
Illinois,  averred  to  have  been  caused  by  sparks  thrown 
from  a  locomotive  engine  of  defendant.  The  first  count 
avers  negligence  of  the  defendant  in  failing  to  equip 
its  locomotive  with  the  best  and  most  approved  appli- 
ances to  prevent  the  escape  of  fire,  and  in  failing  to 
keep  the  same  in  suitable  order  and  repair.  The  sec- 
ond count  avers  that  the  defendant  failed  to  use  rea- 
sonable care  to  prevent  the  escape  of  fire  from  its  loco- 
motive and  through  the  negligence  and  carelessness 
of  the  defendant  and  its  servants  sparks  were  thrown, 
etc.  The  third  count  avers  that  the  defendant  so  neg- 
ligently used  its  locomotive  that  sparks  escaped  from 
it  and  set  fire  to  plaintiff's  property.  A  jury  returned 
a  verdict  for  plaintiff  for  five  thousand  dollars,  on 
which  judgment  was  rendered  and  the  defendant  ap- 
peals. 

The  village  of  Anchor  is  on  the  railroad  of  appellant 
between  Bloomington  and  Kankakee.  The  railroad 
runs  through  Anchor  in  a  northeasterly  and  southwest- 
erly direction  and  at  the  southwest  comer  of  the  vil- 
lage it  curves  and  runs  almost  directly  west.  The  depot 
is  near  the  centre  of  the  village.  There  is  an  up  grade 
through  the  village  to  the  northeast  of  thirty-two  feet 
to  the  mile.  The  barn  and  property  destroyed  were 
located  about  seven  hundred  feet  northeast  of  the 
depot  and  on  the  southeast  side  of  the  track.  There 
are  two  elevators  near  the  depot,  the  Mean's  elevator 
is  about  sixty  feet  southwest  of  the  depot  and  the 
Farmers'  elevator  is  about  the  same  distance  north- 
east of  it.  The  bam  and  hay  shed  stood  southeast 
of  the  track  and  parallel  with  it;  the  nearest  side  of 
the  barn  was  one  hundred  and  sixteen  feet  from  the 
track  and  the  hay  shed  was  northeast  of  the  bam  and 
eighty  feet  from  the  track. 
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A  freight  train  of  eighteen  cars  with  a  tonnage  of 
593  tons  drawn  by  a  locomotive  of  950  tons  capacity 
approached  Anchor  from  the  west  about  nine  o'clock 
in  the  evening.  As  it  approached  the  depot  it  was  sig- 
naled to  stop  for  a  passenger  and  when  it  stopped  the 
locomotive  stood  about  north  of  the  east  end  of  the 
hay  shed.  Some  ten  or  fifteen  minutes  after  the  train 
had  passed,  the  barn  was  discovered  to  be  on  fire ;  the 
fire  seemed  to  be  both  on  the  inside  and  outside  of  the 
bam.  There  is  evidence  that  the  locomotive  was  throw- 
ing sparks  just  west  of  the  Mean's  elevator,  and  there 
is  evidence  that  the  locomotive  went  by  the  elevators, 
the  depot  and  the  buildings  burned,  drifting,  that  is  not 
working,  and  that  under  such  circumstances  it  could 
not  throw  sparks.  No  witness  testifies  to  seeing  sparks 
from  the  engine  after  it  passed  the  depot  and  as  it 
went  by  the  bam  and  hay  shed.  The  evidence  is  con- 
flicting as  to  the  direction  of  the  wind ;  some  witnesses 
testify  th»^  it  blew  from  the  southwest,  others  from 
the  west,  and  still  others  from  the  northwest  and  the 
north. 

It  is  contended  that  because  no  witnesses  saw  sparks 
thrown  from  the  locomotive  as  it  went  by  the  barn  and 
hay  shed  that  the  judgment  cannot  be  sustained.  As 
there  are  errors  of  law  in  the  case,  it  is  unnecessary  to 
review  the  merits  of  the  case. 

Appellant  insists  that  the  court  erred  in  sustaining 
objections  to  questions  tending  to  show  that  the  barn 
had  been  on  fire  in  1906,  and  that  tramps  had  been 
seen  on  the  railroad  track  about  two  miles  from  An- 
chor about  six  o'clock  that  evening  going  towards  An- 
chor. The  court  properly  sustained  objections  to  this 
character  of  evidence;  the  facts  sought  to  be  proved 
were  too  remote  and  did  not  tend  to  show  that  the  firo 
was  not  started  by  appellant's  locomotive. 

The  evidence  presented  by  appellant  tended  to  show 
that  the  locomotive  was  equipped  with  a  proper  spark 
arrester  of  the  most  approved  construction,  compara- 
tively new  and  in  good  repair,  and  that  the  locomotive 
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was  properly  managed.  The  engineer,  Kellogg,  after 
testifying  to  the  condition  of  the  spark  arrester  and 
the  management  of  the  engine,  was  asked  on  cross-ex- 
amination for  the  purpose  of  laying  a  foundation  for 
his  impeachment:  ''If  about  a  week  after  the  fire  on 
the  Kankakee  platform  he  had  not  said  to  Joseph 
Irwin,  that  he  had  asked  the  company  to  repair  the 
engine  several  times  before  the  fire  and  that  it  was 
then  in  the  shops  for  repair f  "Did  you  not  then 
and  there  tell  him  the  engine  was  then  in  the  shop  for 
repairs  f  Objections  to  these  questions  were  over- 
ruled and  the  witness  answered  admitting  having  had 
a  conversation  with  Irwin  at  that  place  about  that 
time,  but  denying  making  any  such  statement  to  Irwin 
or  that  he  had  asked  the  company  to  repair  the  engine 
or  that  it  was  then  in  the  shop  for  repairs.  Irwin  was 
asked  if  on  the  platform  of  the  Illinois  Central  depot 
in  Kankakee  about  a  week  after  the  fire  he  had  a  talk 
with  Kellogg;  an  objection  to  the  question  was  over- 
ruled. The  questions  were  then  asked  him  and  an- 
swered after  objection  had  been  overruled:  "Did  you 
have  a  conversation  with  him?"  Ans.  "Had  one 
sometime  after  the  fire. "  Q.  "  Did  he  say  to  you  then 
and  there  in  that  conversation  that  he  had  asked  them 
to  repair  the  engine  several  times  before  the  Stewart 
barn  burned  but  they  had  not  repaired  it?"  Ans. 
"He  said  that  in  substance."  Q.  "Did  he  say  to  you 
at  the  same  time  and  place  that  the  engine  was  then  in 
the  shop  for  repairs?"  Ans.  "I  should  judge  the 
substance  was  about  the  same,  yes  he  did,  it  had  been 
taken  in." 

Appellant  insists  that  these  questions  did  not  fix  the 
time  and  place  and  also  that  the  questions  were  im- 
proper for  the  reason  that  the  matters  inquired  about 
were  immaterial,  that  the  repairs  might  have  referred 
to  some  other  part  of  the  engine.  The  witness,  Kel- 
logg, had  admitted  having  a  conversation  with  Irwin 
at  that  platform  about  a  week  after  the  fire,  and  the 
question  contains  the  words  "then  and  there"  refer- 
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ring  to  the  time  and  place  fixed  in  a  prior  question. 
The  objection  to  the  form  of  the  questions  was  prop- 
erty overruled. 

If  the  engineer  did  say  what  it  is  claimed  he  said, 
still  there  is  nothing  in  the  evidence  tending  to  show 
that  such  statements  were  made  with  reference  to  anv- 
thing  in  any  way  connected  with  the  spark  arrester,  or 
that  they  were  in  anv  way  connected  with  the  throwing 
of  sparks  by  the  en^ne.  If  the  engine  was  in  the  shops 
for  repairs  a  week  after  the  fire,  then  that  was  an  at- 
tempt to  prove  indirectly  what  was  not  proper  to  prove 
directly.  It  would  have  been  proper  to  show  the  con- 
dition of  the  engine  immediately  after  it  is  claimed  it 
started  the  fire,  but  that  the  engine  was  being  repaired 
a  week  later  is  incompetent.  Howe  v.  Medaris,  183  HI. 
288;  Sample  v.  Chicago,  B.  <&  Q.  R.  Co.,  233  111.  564; 
Kath  V.  East  St.  Louis  S  Suburban  By.  Co.,  232  HI. 
126;  City  of  Taylorville  v.  Stafford,  196  111.  288; 
Hodges  v.  Percival,  132  111.  53.  The  objection  to  the 
questions  should  have  been  sustained  for  the  reason  it 
was  sought  to  impeach  the  witness  on  irrelevant  and 
immaterial  matters,  and  to  get  before  the  jury  incom- 
petent and  misleading  evidence.  Variant  statements 
in  order  to  be  admissible  for  purposes  of  impeachment 
must  be  relevant  to  the  matter  in  issue.  Woods  v. 
Bailey,  211  111.  495 ;  7  Encyc.  of  Ev.  78. 

It  is  also  insisted  that  there  was  error  in  instruc- 
tions given  to  the  jury.  Paragraph  103  of  chapter  114 
of  the  Statute  ( J  &  A.  Tf  8891)  provides :  ''That  in  all 
actions  against  any  person  or  incorporated  company 
for  the  recovery  of  damages  on  account  of  any  in- 
jury to  any  property,  whether  real  or  personal,  oc- 
casioned by  fire  communicated  by  any  locomotive 
engine  while  upon  or  passing  along  any  railroad  in 
this  State,  the  fact  that  such  fire  was  so  communicated 
shall  be  taken  as  full  prima  facie  evidence  to  charge 
with  negligence  the  corporation,  or  person  or  persons 
who  shall,  at  the  time  of  such  injury  by  fire,  be  in  the 
use  and  occupation  of  such  railroad, '  ^  etc. 
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Appellee's  fifth  instruction  is:  *'If  you  believe  from 
the  evidence  that  the  fire  in  question  was  communi- 
cated to  plaintiff's  property  from  an  engine  used  by 
the  defendant  upon  its  railroad,  then  the  law  presumes 
that  the  defendant  was  guilty  of  negligence  and  in  such 
case  your  verdict  should  be  in  favor  of  the  plaintiff 
unless  this  presumption  has  been  overcome  by  the 
evidence/'    The  court  also  modified  the  latter  part  of 
appellant's  first  instruction  so  as  to  read,  ''But  if  you 
shall  believe  from  a  preponderance  of  the  evidence 
that  defendant  did  set  out  the  fire,  as  claimed,  still 
if  the  preponderance  of  the  evidence  shows  that  the 
engine  was  in  good  order,  properly  handled  by  skilful 
employees,   who   were    competent    to   perform    their 
duties,  and  was  equipped  with  the  most  approved  spark 
arrester  then  notwithstanding  you  may  believe  that 
the  engine  set  out  the  fire,  it  is  your  duty  to  find  the 
defendant  not  guilty."    The  court  inserted  the  words 
''a  preponderance  of."    The  appellant  was  entitled  to 
have  the  instruction  given  as  asked  without  the  words 
inserted  by  the  court.    Under  the  wording  of  the  stat- 
ute the  communication  of  fire  by  a  locomotive  is  full 
prima  facie  evidence  to  charge  the  corporation  with 
negligence,  but  the  appellant  did  not  have  to  overcome 
such  prima  facie  case  by  a  preponderance  of  the  evi- 
dence.   All  that  it  was  necessary  for  appellant  to  do,  to 
entitle  it  ta  a  verdict,  was  to  rebut  such  prima  facie 
case.     If  the  evidence  for  the  appellant  neutralized, 
rebutted  or  was  equal  to  the  presumption  arising  from 
the  starting  of  the  fire  by  the  engine,  if  that  was  proved 
by  the  evidence,  still  the  appellee  would  not  be  entitled 
to  recover.    The  burden  of  establishing  the  truth  of  the 
issue  remained  with  the  plaintiff.   Eghers  v.  Egbers,  177 
111.  82;  Chicago  Union  Traction  Co.  v.  Mee,  218  111.  9; 
Vischer  v.  NortMvestern  El.  R.  Co.,  256  111.  572.    The 
appellee's  fifth  instruction  placed  a  greater  burden  on 
appellant  than  the  statute  requires;  all  that  appellant 
was  required  to  do  was  to  produce  evidence  to  meet 
and  neutralize  the  presumption.  The  instruction  should 
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have  been  ''unless  this  presumption  has  been  rebutted 
or  overcome  by  the  evidence.''  American  Strawboard 
Co.  V.  Chicago  <&  A.  R.  Co.,  177  111.  513.  For  the  errors 
indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Ira  Cox,  Defendant  in  Error,  y.  The  American  Insur- 
ance Company,  Flaintiif  in  Error. 

1.  Insurance,  §  149* — when  provision  in  policy  exempting  from 
liability  while  premium  note  remains  past  due  and  unpaid  is  waived, 
A  provision  In  a  fire  insurance  policy  that  the  company  shall  not  be 
liable  for  any  loas  that  may  occur  while  any  premium  note  remains 
past  due  and  unpaid  Is  waived  where  the  company,  with  knowledge 
of  the  fact  that  a  premium  note  was  due  and  unpaid  at  the  time  of 
the  loss,  sends  an  adjuster  to  negotiate  with  the  insured,  and  the 
adjuster  discusses  the  loss  with  the  insured,  places  valuations  on 
various  items  of  the  list  of  personal  property  destroyed  and  then 
when  the  insured  would  not  sign  a  nonwaiver  agreement  refused  to 
proceed  further  with  the  adjustment 

2.  Insubance,  §  684* — when  question  of  waiver  of  condition  of 
forfeiture  is  for  court.  While  the  question  of  waiver  of  a  condition 
of  forfeiture  is  usually  a  question  of  fact  for  the  jury,  yet  if  there 
is  no  conflict  in  the  evidence  on  that  subject  it  becomes  a  question 
of  law  for  the  court. 

3.  Insubance,  $  321* — what  constitutes  ivaiver  of  breach  of  conr 
dition  in  policy.  There  is  a  difference  between  a  waiver  and  an 
estoppel.  A  waiver  of  a  breach  of  a  condition  in  an  insurance  policy 
does  not  require  the  company  to  do  anything  to  the  disadvantage 
of  the  insured. 

4.  Insurance,  §  321* — when  insurer  estopped  to  insist  on  for* 
feiture.  Forfeitures  are  not  favored  in  law,  and  an  insurance  com- 
pany is  estopped  to  insist  on  a  forfeiture,  if  after  the  cause  of 
forfeiture  accrues  it  treats  with  the  Insured  in  such  a  manner  as  to 
recognize  the  policy  as  still  in  force. 

5.  Insurance,  §  328* — provisions  in  policy  which  may  be  waived. 
A  provision  in  a  policy  for  insurance  that  it  shall  become  void  in 
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a  certain  event  will  not  render  the  policy  absolutely  void  upon  the 
happening  of  such  event;  such  a  provision  being  for  the  benefit  of 
the  Insured  It  may  be  waived. 

6.  Insubance,  §  693* — sufficiency  of  instruction  on  toaiver  of  coiu 
dition  of  forfeiture.  An  Instruction  Informing  the  Jury  that  a  fire 
Insurance  company  Is  estopped  to  insist  on  a  forfeiture  of  a  flre  in- 
surance policy.  If  after  the  cause  of  forfeiture  the  Insurance  com- 
pany treats  or  acts  with  the  Insured  in  such  manner  as  to  recognize 
the  policy  as  still  In  force,  held  erroneous  In  omitting  the  element 
of  knowledge  to  the  company  of  the  cause  of  forfeiture,  but  held  not 
reversible  error  where  the  instructions  as  a  series  fully  Informed 
the  Jury  on  what  constituted  waiver. 

Error  to  the  Circuit  Court  of  Greene  county;  the  Hon.  Owen  P. 
Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1913.    Affirmed.    Opinion  filed  October  16,  1913. 

Bates,  Habding,  Edgerton  &  Bates  and  P.  A.  Whitb- 
siDE,  for  plaintiff  in  error. 

Bainey  &  Jones  and  Mabe  Meyebstein,  for  defend- 
ant in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  assumpsit  brought  by  Ira  Cox 
against  The  American  Insurance  Company  of  Newark, 
New  Jersey,  upon  a  policy  of  insurance  issued  by  it  to 
plaintiff  on  December  16,  1910.  The  policy  of  insur- 
ance sued  upon  is  set  out  in  haec  verba  in  the  declara- 
tion and  contains  the  following  provisions:  ''In  con- 
sideration of  a  note  for  $75  due  May  1,  1911,  The 
American  Insurance  Company  does  insure  Ira  Cox 
and  his  legal  representatives  against  loss  and  damage 
by  fire,  lightning,  windstorms,  cyclones  and  tornadoes, 
to  the  amount  of  $2,500,  as  follows :  $1 ,500  on  dwelling 
house  No.  1;  $500  on  household  furniture,  useful  and 
ornamental,  including  certain  enumerated  articles; 
$500  on  bam.^'  ''It  is  expressly  agreed  that  this  com- 
pany shall  not  be  liable  for  any  loss  or  damage  that 
may  occur  to  the  property  herein  mentioned  while  any 
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note  or  part  thereof,  or  order  given  for  the  premiTim, 
remains  past  due  and  unpaid,  and  in  case  of  default 
in  payment  at  maturity  of  any  note  or  part  thereof,  or 
order  given  for  the  premium,  the  whole  premium  shall 
be  deemed  fully  earned,  and  shall  at  once  be  due  and 
collectible,  and  the  collection,  whether  by  legal  process 
or  otherwise,  payment  or  receipt  of  payment  thereof, 
shall  in  no  case  revive  or  create  any  liability  against 
this  company  for  loss  occurring  while  the  assured  was 
so  in  default.  The  payment  of  the  premium,  however, 
revives  the  policy  and  makes  it  good  for  the  balance  of 
its  term. '  ^  The  policy  contains  the  usual  provisions  for 
notice,  proof  of  loss  and  for  an  examination  of  the  as- 
sured under  oath  by  any  person  appointed  by  the  com- 
pany and  for  appraisement  in  the  event  of  disagree- 
ment. The  house  and  personal  property  were  de- 
stroyed by  fire  on  June  30,  1911 ;  the  barn  was  not  de- 
stroyed. The  defendant  filed  the  general  issue  with 
notice  of  special  matter  in  defense;  that  the  note  for 
the  sum  of  $75  given  for  the  premium  on  the  policy  and 
payable  May  1, 1911,  was  past  due  and  unpaid  on  June 
30, 1911,  the  date  of  the  fire,  and  by  reason  thereof  the 
defendant  is  not  liable  for  the  loss.  On  the  trial  a  jury 
returned  a  verdict  for  plaintiff  for  $2,000,  on  which 
judgment  was  rendered  and  the  defendant  has  sued 
out  a  writ  of  error  to  review  the  judgment. 

The  principal  contention  of  plaintiff  in  error  is,  that 
by  reason  of  the  condition  of  the  policy,  that  the  com- 
pany shall  not  be  liable  for  any  loss  that  may  occur 
while  the  note  for  the  premium  was  past  due  and  un- 
paid, and  the  evidence  showing  that  the  note  was  past 
due  and  unpaid  at  the  time  of  the  fire,  therefore  the 
plaintiff  in  error  is  not  liable  on  the  policy  and  that 
the  judgment  cannot  be  sustained.  The  defendant  in 
error  contends  that  the  plaintiff  in  error,  with  full 
knowledge  that  the  premium  note  was  not  paid  at  the 
time  the  fire  occurred,  thereafter  treated  with  the  in- 
sured as  though  the  policy  was  in  full  force  and  there- 
by waived  its  right  to  deny  its  liability  under  the  pol- 
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icy.  The  question  of  the  right  of  defendant  in  error 
to  recover  is  raised  by  the  refusal  of  the  court  at  the 
close  of  all  the  evidence  to  direct  a  verdict  for  the 
plaintiff  in  error. 

The  note  is  by  its  terms  non-negotiable  and  is  pay- 
able at  the  People's  Bank  at  White  Hall.  On  April  28, 
1911,  plaintiff  in  error  sent  it  to  the  People's  Bank  at 
White  Hall  for  collection.  The  bank,  as  agent  for 
plaintiff  in  error,  held  the  note  until  July  16,  when  the 
defendant  in  error  paid  it  and  a  draft  for  $74.75  was 
forwarded  to  plaintiff  in  error  by  the  bank.  The  com- 
pany returned  the  draft  to  defendant  in  error  in  a 
letter  dated  July  21,  stating  that  the  company  *' would 
only  accept  it  with  the  understanding  that  its  receipt 
would  not  be  considered  as  a  waiver  of  the  forfeiture 
incurred  by  the  non-payment  of  the  note  due  at  matur- 
ity,— ^in  any  way  recognizing  the  recent  loss.'' 

Defendant  in  error  testified  that  the  agent  of  the 
company  was  notified  of  the  fire  the  evening  it  oc- 
curred and  it  is  admitted  on  the  record  that  ''Mr. 
Ferguson,  the  agent  of  The  American  Insurance  Com- 
pany, was  notified  of  the  fire  within  a  day  or  two  after 
the  fire." 

Mr.  Foltz  testified  that  he  resides  at  Eockford,  Ill- 
inois ;  that  he  has  exclusive  charge  of  the  loss  depart- 
ment of  plaintiff  in  error;  that  he  was  advised  of  the 
loss  about  July  5,  and  that  he  got  the  information 
from  Ferguson.  On  July  12, 1911,  C.  E.  Sheldon,  man- 
ager of  the  western  department  of  appellant  Company, 
wrote  a  letter  to  defendant  in  error  from  Eockford, 
Illinois,  while  the  note  was  at  the  bank,  at  White  Hall, 
requesting  payment  of  the  note  at  once  to  avoid  ex- 
pense. On  July  14,  1911,  Foltz  acknowledged  receipt 
of  the  formal  notice  of  loss  and  advised  the  defendant 
in  error  by  mail  that  the  company's  adjuster,  Mr.  Aid- 
rich,  would  call  on  him  early  the  next  week  in  reference 
to  the  loss.  On  July  18,  the  adjuster  called  at  the  Cox 
farm,  inspected  the  ruins,  talked  with  Cox  about  the 
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loss,  examined  the  list  of  personal  property  destroyed 
that  had  been  made  out  by  defendant  in  error,  dis- 
cussed the  values  and  placed  a  valuation  on  the  items 
of  the  list  of  goods  destroyed.  Defendant  in  error 
then  showed  the  adjuster  the  note  which  showed  when 
it  was  paid.  The  adjuster  then  asked  the  defendant 
in  error  to  sign  a  non-waiver  agreement,  which  defend- 
ant in  error  refused  to  do.  The  adjuster  then  burnt 
the  paper  he  had  prepared  and  declined  to  submit 
proofs  of  loss  and  took  no  further  action,  but  wrote  to 
the  manager  of  the  company  at  Eockford  for  advice, 
advising  the  company  that  Cox  had  received  a  no- 
tice urging  payment* of  the  note  some  time  after  the 
company  had  notice  of  the  fire  and  had  paid  it  at  the 
bank.  This  letter  was  received  at  the  company's  oflSce 
July  20.  On  July  19,  Foltz  wrote  to  defendant  in  error 
that  under  the  terms  and  conditions  of  the  policy  the 
contract  of  insurance  was  suspended  during  the  period 
of  nonpayment  of  the  note  after  maturity,  that  the 
company  was  not  liable  and  the  adjuster  would  not 
call  on  him,  and  if  he  should  pay  the  note  and  the 
amount  was  received  by  the  company  it  would  return 
the  payment  unless  defendant  in  error  should  advise 
the  company  he  desired  the  policy  reinstated  on  prop- 
erty not  destroyed  for  the  unexpired  term.  The  facts 
as  stated  are  not  controverted,  and  it  is  on  these  facts 
that  plaintiff  in  error  insists  the  court  erred  in  refus- 
ing to  give  the  peremptory  instruction  requested. 

While  a  question  of  waiver  is  usually  one  of  fact  for 
a  jury,  yet,  if  there  is  no  conflict  in  the  evidence  on 
that  subject,  it  becomes  a  question  of  law  to  be  de- 
termined by  the  court.  A  provision  in  a  policy  in  in- 
surance that  it  shall  become  void  in  a  certain  event 
will  not  render  the  policy  absolutely  void  upon  the 
happening  of  such  event;  such  a  provision  being  for 
the  benefit  of  the  insurer,  it  may  be  waived  by  the 
latter.  *'Any  acts,  declarations  or  course  of  dealing, 
by  the  insurers,  with  knowledge  of  the  facts  constitut- 
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ing  a  breach  of  a  condition  in  the  policy,  recognizing 
and  treating  the  policy  as  still  in  force,  will  amount 
to  a  waiver  of  the  forfeiture,  and  estop  the  company 
from  setting  up  the  same  as  a  defense. ' '  Manufactur- 
ers &  Merchants  Ins.  Co.  v.  Armstrong,  145  111.  469; 
Dwelling  House  Ins.  Co.  v.  Dowdall,  159  111.  179.  For- 
feitures are  not  favored  in  law,  and  an  insurance  com- 
pany is  estopped  to  insist  upon  a  forfeiture  of  a  policy, 
if  after  the  cause  of  forfeiture  accrues,  it  treats  with 
the  insured  in  such  maimer  as  to  recognize  the  policy 
as  still  in  force.  Ben/nett  v.  Union  Central  Life  Ins. 
Co.,  203  111.  439;  Rosater  v.  Peoria  Life  Ass'n,  149  lU. 
App.  536. 

There  is  a  difference  between  a  waiver  and  an 
estoppel.  A  waiver  of  a  breach  of  a  condition  of  a 
policy  does  not  require  the  company  to  do  anything  to 
the  disadvantage  of  the  insured.  40  Cyc.  256.  Pro- 
visions of  forfeiture  in  an  insurance  policy  made  for 
the  benefit  of  the  insured  are  easily  waived  by  it.  Du- 
buque Fire  <&  Marine  Ins.  Co.  v.  Osterj  74  HI.  App.  139. 

The  plaintiff  in  error  had  notice  of  the  loss  imme- 
diately after  the  loss  occurred.  The  head  of  the  loss 
department  knew  of  the  loss  on  July  5,  and  on  July  12, 
plaintiff  in  error  by  its  manager  notified  defendant 
in  error  that  he  must  pay  his  note  at  once  to  save  costs, 
and  on  July  14,  the  manager  advised  the  defendant  in 
error  that  its  adjuster  would  be  there  within  a  week. 
The  adjuster  did  call  on  July  18,  and  discussed  the 
loss  with  defendant  in  error,  put  valuations  on  the 
items  of  personal  property  destroyed  and  then,  when 
the  insured  would  not  sign  a  non-waiver  agreement,  re- 
fused to  proceed  further  with  the  adjustment-  The  in- 
surance company,  with  full  knowledge  of  the  fact 
which  it  now  insists  constitutes  the  forfeiture,  when 
notified  of  the  loss  did  not  claim  the  benefit  of  the  for- 
feiture, but  negotiated  with  the  insured  concerning  the 
loss,  collected  the  note  and  five  days  thereafter  re- 
turned the  draft  it  had  received  from  its  agent  the 
bank.       The  collection  of  the  note  of  itself  will  not 
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constitute  a  waiver  of  the  forfeiture,  for  the  reason 
that  the  policy  provides  that  the  collection  of  the  note 
by  legal  process,  or  otherwise,  shall  in  no  case  create 
any  liability  against  the  company  for  loss  occurring 
while  the  assured  was  in  default  (Schimp  v.  Cedar 
Rapids  Ins.  Co.,  124  HI.  354) ;  but  the  sending  an  ad- 
juster to  negotiate  with  the  assured,  and  the  adjuster 
going  and  discussing  the  loss  with  defendant  m  error, 
and  placing  valuations  on  the  various  items  of  the 
list  of  personal  property  prepared  by  defendant  in  er- 
ror, when  a  managing  officer  had  full  knowledge  of  the 
cause  of  forfeiture  several  days  before  any  of  such 
acts  on  the  part  of  the  company,  were  inconsistent 
with,  and  were  a  waiver  of  the  forfeiture.?  There  being 
a  waiver  of  the  forfeiture,  there  was  no  error  in  re- 
fusing the  peremptory  instruction. 

The  second  instruction  given  for  the  defendant  in 
error  is  an  abstract  proposition.  It  informs  the  jury 
that  a  fire  insurance  company  is  estopped  to  insist 
upon  a  forfeiture  of  a  fire  insurance  policy,  if  after 
the  cause  of  forfeiture  the  insurance  company  treats 
or  acts  with  the  assured  in  such  manner  as  to  recog- 
nize the  policy  as  still  in  force.  The  fourth  instruc- 
tion informs  the  jury  that  although  the  insurance  com- 
pany had  the  right  to  decline  to  pay  the  plaintiff  the 
amount  of  his  loss  because  plaintiff  had  failed  to  pay 
the  premium  note  after  its  maturity  and  before  the 
fire,  still  it  should  be  held  to  have  waived  its  said  right, 
*'if  you  believe  from  the  evidence  in  this  case  that, 
with  full  knowledge  of  the  fact  that  said  note  was  past 
due  and  unpaid  at  the  time  of  the  fire,  the  said  com- 
pany, with  full  knowledge  of  the  fact  of  non-payment 
of  note,  treated  with  the  plaintiff.  Cox,  in  such  man- 
ner as  to  recognize  the  policy  as  still  in  force.  ^ ' 

The  sixth  instruction  given  for  the  insurance  com- 
pany told  the  jury  that  a  waiver  is  a  relinquishment 
of  a  known  right,  and  that  in  order  that  a  waiver  may 
arise  the  knowledge  of  the  right  claimed  to  be  relin- 
quished must  be  actual  knowledge,  and  not  merely  pre- 
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smnptive  knowledge.  The  second  instruction  was  er- 
roneous in  omitting  the  element  of  knowledge  to  the  in- 
surance company  of  the  cause  of  forfeiture  at  the  time 
of  the  performance  of  the  acts  which  are  claimed  to  be 
a  cause  of  forfeiture.  The  instructions  are  not  per- 
emptory  in  their  form,  and  must  be  considered  as  a 
series.  When  the  fact  is  considered  that  the  jury  were 
fully  instructed  on  what  constitutes  a  waiver,  and  that 
the  evidence  for  the  insurance  company  shows  con- 
clusively that  it  had  actual  knowledge  of  the  cause  of 
forfeiture  before  it  sent  its  adjuster  to  investigate  the 
loss,  the  giving  of  the  second  instruction  was  not  re- 
versible error.    The  judgment  is  affirmed. 

Affirmed. 
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Theodore  G.  Warden,  Plaintiff  in  Error,  y.  Thomas 
Melnerney,  Defendant  in  Error. 

Gen.  No.  18,297.    (Not  to  he  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Thomas  F. 
Scully,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1912.  Reversed  and  remanded.  Opinion  filed  De- 
cember 31,  1918. 

Statement  of  the  Case. 

Action  by  Theodore  Q.  Warden  against  Thomas  Mc- 
Inemey  to  recover  for  damages  to  plaintiff's  auto- 
mobile claimed  to  have  been  caused  by  a  horse  belong- 
ing to  defendant  which  had  run  away  because  it  was 
negligently  left  in  Washington  Park  without  being 
securely  fastened,  as  required  by  the  ordinances  of  the 
city  of  Chicago  and  of  the  South  Park  Commissioners. 
The  case  was  tried  by  the  court  without  a  jury.  Prom 
a  judgment  in  favor  of  the  defendant,  plaintiff  brings 
error. 

Elbebt  C.  Febgtjson,  for  plaintiff  in  error. 

Thomas  J.  Healy  and  Daniel  M.  Healy,  for  defend- 
ant in  error. 
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Me.  Peesiding  Justice  Geaves  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  8  181* — when  oourt*8  refusal  to  mark  prop- 
ositions of  law  reversible  error.  Arbitrary  refusal  of  a  Judge  of 
the  Municipal  Court  to  mark  proper  propositions  of  law  either 
"held"  or  "refused"  when  presented  In  time  is  reversible  error. 

2.  Tbial»  §  297* — propositions  of  law.  A  proposition  of  law  an- 
nouncing that  proof  of  the  violation  of  an  ordinance  resulting  In  an 
Injury  establishes  a  prima  facie  case  of  negligence  on  the  part  of 
the  one  violating  It,  held  to  announce  a  correct  rule  of  law  applica- 
ble to  the  case. 


Illinois  Malleable  Iron  Company,  Plaintiff  in  Error, 
y.  Chicago  City  Bailway  Company,  Defendant  in 
Error, 

Oen.  No.  18,314.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1912.    AfELrmed.    Opinion  filed  December  31,  1913. 

Statement  of  the  Case. 

Action  by  Illinois  Malleable  Iron  Company,  a  cor- 
poration, against  Chicago  City  Railway  Company,  a 
corporation,  to  recover  for  damages  to  a  wagon  owned 
by  plaintiff  and  struck  by  one  of  defendant's  street 
cars,  when  plaintiff's  teamster  attempted  to  drive  the 
wagon  across  the  tracks  in  front  of  the  car  at  other 
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than  a  street  intersection.    From  a  judgment  in  favor 
of  defendant,  plaintiff  brings  error. 

AioDBN,  Latham  &  Young,  for  plaintiff  in  error;  T. 
A.  Sheehan,  of  counsel. 

Clinton  A.  Stafford  and  A.  R.  Peterson,  for  de- 
fendant in  error ;  Leonard  A.  Busby,  of  counsel. 

Mr.  Presiding  Justice  Graves  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Negligence,  8  90* — when  contrihutory  negligence  l>ar8  recov- 
ery. It  is  not  the  law  that  contributory  negligence  is  no  defense 
where  the  defendant  by  the  exercise  of  ordinary  care  could  have 
avoided  the  injury.  The  settled  law  in  this  State  is  that  where  the 
negligence  of  the  plaintiff  contributes  to  the  injury  he  cannot  re- 
cover unless  the  act  of  the  defendant  resulting  in  the  injury  is 
wilful. 

2.  Appeal  and  ebror,  8  1410* — when  findings  of  jury  or  trial 
court  will  not  be  set  aside.  It  is  well  settled  in  this  State  that  the 
finding  of  a  jury  or  a  trial  court  will  be  set  aside  by  the  Appel- 
late Court  only  when  it  is  clearly  and  manifestly  against  the 
weight  of  the  evidence.  The  fact  that  upon  close  consideration  the 
weight  or  preponderance  of  the  evidence  would  seem  to  be  contrary 
to  the  verdict  is  not  sufficient  to  warrant  a  reversal  of  the  judgment. 

3.  Street  railroads,  §  97* — when  street  ear  company  not  liable 
for  collision  with  wagon  crossing  track  in  front  of  car.  In  an  action 
against  a  street  railway  company  to  recover  damages  to  a  wagon  by 
being  struck  by  a  street  car  when  the  driver  of  the  wagon  attempted 
to  cross  the  track  in  front  of  an  approaching  car,  at  other  than  a 
street  intersection,  held  that  the  evidence  showed  that  the  defendant 
was  not  negligent  and  that  the  driver  was  guilty  of  contributory 
negligence,  it  appearing  that  the  driver  with  knowledge  of  the  ap- 
proaching car  attempted  to  cross  the  track  about  sixty  feet  distant 
from  the  car,  which  was  running  seven  or  eight  miles  an  hour,  and 
that  the  motorman  was  unable  to  stop  the  car  before  the  collision. 
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Uibando  v.  Chicago,  Milwaukee  and  St.  P.  Ry.  Co.,  184  111.  App.  430. 


Guiseppe  Rlbando,  Appellee,  y.  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company,  Appellant. 

Gen.  No.  18,326.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Joseph 
H.  Fitch,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.  Reyersed  with  finding  of  facts.  Opinion 
filed  December  31,  1913. 

Statement  of  the  Case. 

Action  by  Guiseppe  Ribando  against  Chicago,  Mil- 
waukee and  St.  Paul  Railway  Company,  a  corporation, 
to  recover  damages  for  personal  injuries  sustained  by 
plaintiff  by  being  struck  by  a  switch  engine  belonging 
to  defendant  while  plaintiff  was  working  as  a  track 
laborer  in  the  employ  of  another  railroad  company, 
the  track  upon  which  plaintiff  was  working  being  used 
by  defendant's  switch  engine.  From  a  judgment  in 
favor  of  plaintiff  for  $1,999,  defendants  appeal. 

0.  W.  Dynes  and  C.  S.  Jefferson,  for  appellant. 

0 'Shaughnessy  &  0 'Shaughnessy,  for  appellee. 

Mr.  Presiding  Justice  Gra^tes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Railroads,  §  522* — lohen  track  laborer  guilty  of  contributory  neg- 
ligence. In  an  action  against  a  railroad  company  to  recover  for  per- 
sonal injuries  sustained  by  plaintiff  by  being  struck  by  defendant's 
switch  engine  while  he  was  employed  as  a  track  laborer  by  an- 
other company,  a  verdict  for  plaintiff  held  not  sustained  by  the 
evidence,  it  appearing  that  plaintiff  was  an  experienced  track  lab- 
orer, thoroughly  familiar  with  his  surroundings,  knew  of  the  pres- 
ence of  the  switch  engine  and  proceeded  with  his  work  on  the  track 
with  his  back  toward  the  engine,  taking  no  precautions  for  his  own 
safety  and  relying  entirely  on  his  attention  being  directed  by  the 
ringing  of  the  bell  on  the  switch  engine. 
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Franklin  y.  Hunter,  184  111.  App.  431. 


Etta  B«  Franklin^  Appellant^  t.  Thomas  M.  Hunter^ 

Appellee. 

Gen.  No.  18,889.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  W.  F. 
SiATEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1912.    Affirmed.    Opinion  filed  December  31,  1913. 

Statement  of  the  Case. 

Action  by  Etta  B.  Franklin  against  Thomas  M. 
Hunter  in  replevin  to  recover  possession  of  two  wag- 
ons levied  on  by  defendant,  a  bailiff  of  the  Municipal 
Court,  as  the  property  of  one  Anna  M.  Leach,  by  virtue 
of  an  execution  issued  on  a  judgment  against  her. 
From  a  judgment  in  favor  of  defendant,  plaintiff  ap- 
peals. 

Beauregard  F.  Moseley,  for  appellant. 

John  W.  Lee,  for  appellee;  Olap  F.  Sevbrson  and 
William  Chones,  of  counsel. 

Mr.  Presiding  Justice  Graves  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeision. 

1.  CoTTRTS,  $  83* — rule  of  Appellate  Court  as  to  sufficiency  of  alh 
stract  of  record  construed.  Rule  19  of  the  Appellate  Court  of  the 
First  District,  requiring  a  party  bringing  a  cause  to  that  court  to 
furnish  a  complete  abstract  or  abridgment  of  the  record  and  requir- 
ing that  the  abstract  shall  be  sufficient  to  fully  present  eyery  error 
and  exception  relied  on,  does  not  require  the  production  of  the 
record  in  Itaec  verda,  nor  authorize  a  mere  index  of  the  record,  but 
requires  that  the  substance  of  the  record  must  be  given  In  as  few 
words  as  will  convey  to  the  court  all  the  facts  necessary  for  it  to 
know  in  order  to  determine  the  merits  of  the  errors  complained  of. 

2.  Appeal  and  ebbor,  S  866* — sufficiency  of  abstract  of  record. 
An  abstract  of  record  which  is  no  more  than  an  index  from  which 
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it  cannot  be  gathered  what  issues  were  formed  and  tried,  and  where- 
in it  is  more  than  an  index  it  is  in  most  cases  an  unabbreviated 
copy  of  the  record,  is  insufficient. 

3.  Appeal  and  erbob,  §  S^7*— manner  in  which  Mil  of  exceptions 
should  appear  in  abstract.  Where  a  bill  of  exceptions  is  a  part  of 
the  record  there  should  be  something  in  the  abstract  to  indicate 
where  it  begins  and  ends.  There  should  be  a  certificate  of  the  trial 
judge  at  the  end  and  not  in  the  middle  of  the  bill  of  exceptions,  and 
it  should  so  appear  in  the  abstract. 

4.  Appeal  and  ebbob,  S  867* — order  of  arranging  matter  in  the 
abstract.  Matter  as  it  appears  in  the  record  should  appear  in  the 
same  order  in  the  abstract. 

5.  Appeal  and  ebbob,  %  1306* — when  presumed  that  replication 
was  filed.  Where  no  replication  to  a  plea  is  preseryed  in  the  record, 
it  may  be  presumed  that  a  general  replication  was  filed  where  the 
record  recites  that  "issue  being  Joined  a  trial  by  Jury  is  waived 
and  cause  Is  submitted  to  the  court  for  trial  without  the  interven- 
tion of  a  Jury." 

6.  Appeal  and  ebbob,  S  1000* — when  error  in  refusing  admission 
of  evidence  not  presented  for  review.  Error  of  court  in  refusing  ad- 
mission of  evidence  not  presented  for  review  where  there  is  noth- 
ing in  the  bill  of  exceptions  to  show  that  the  court  excluded  the 
evidence. 

7.  Replevin,  §  124* — when  evidence  insufficient  to  sTiOw  plaintiffs 
title  to  the  property.  In  replevin  to  recover  two  wagons  levied  upon 
by  the  defendant,  an  officer,  under  an  execution  on  a  Judgment 
against  a  third  party,  the  plaintiff  claiming  ownership  of  the  prop- 
erty as  a  purchaser  at  a  mortgagee's  sale,  a  Judgment  in  favor  of 
defendant  held  sustained  by  the  evidence,  it  appearing  from  the 
record  that  such  third  party  had  been  owner  of  the  property  and 
up  to  the  time  of  the  levy  had  possession  thereof,  and  there  being 
no  evidence  tending  to  show  that  such  party  had  ever  parted  with 
his  title  or  possession. 
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Tyng  V.  United  Mercantile  Agency,  184  HI.  App.  433. 


Dudley    A.    Tyng,    Appellee^    t.    United    MereantUe 

Agency  et  al.^  Appellants. 

Gen.  No.  18,376.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
liam Feximobe  Coofeb,  Judge,  presiding.  Heard  in  the  Branch 
Appell£ite  Court  at  the  March  term,  1912.  Reversed  and  remanded 
with  directions.    Opinion  filed  December  31,  1913. 

Statement  of  the  Case. 

Petition  by  Dudley  A.  Tyng  against  United  Mercan- 
tile Agency,  a  corporation,  P.  H.  Early,  president,  and 
E.  E.  Hughes,  secretary,  for  a  writ  of  mandamus  to 
compel  defendants  to  transfer  certain  shares  of  cap- 
ital stock  on  the  books  of  the  corporation.  From  a 
judgment  awarding  the  writ,  defendants  appeal. 

Abthub  C.  Hoffmann,  for  appellants. 

Matthias  B.  Pittman,  for  appellee. 

Mb.  PRESiDiNa  Justice  Graves  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  CoBPOBATioNB,  S  71* — wheti  by-law  governing  transfer  of  cer- 
tificates of  stock  not  unreasonable.  A  by-law  of  a  corporation  re- 
quiring shares  of  the  capital  stock  to  be  transferred  by  indorse- 
ment of  the  certificates  to  the  secretary  for  cancellation,  whereupon 
new  certificates  are  to  be  issued  to  the  transferee  or  to  his  written 
order,  held  not  unreasonable. 

2.  CoBPORATioNs,  %  156* — whcn  mandamus  issues  to  compel 
transfer  of  stock  on  book  of  company.  Before  the  transfer  of  cap- 
ital stock  in  a  corporation  will  be  compelled  by  mandamus,  eyery 
reasonable  requirement  of  the  by-laws  must  be  shown  to  haye  been 
complied  with. 

3.  Mandamus,  S  98* — when  issuance  to  compel  transfer  of  shares 
of  stock  is  error.    Awarding  a  writ  of  mandamus  to  compel  a  cor- 
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poratlon  and  its  officers  to  transfer  shares  of  capital  stock  on  the 
books  of  the  corporation,  held  error  where  petitioner  failed  to  show 
compliance  with  a  by-law  requiring  the  certiflcate  to  b4»  aagigned  to 
the  secretary  of  the  corporation. 


Louis    Greenbergy   Appellant^   t.    Florence    Parsons^ 

Appellee. 

Gen.  No.  18^463.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  H. 
Steblino  Pomebot,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1912.  Affirmed.  Opinion  filed  De- 
cember 31,  1913. 

Statement  of  the  Case. 

Action  of  replevin  by  Louis  Greenberg  against 
Florence  Parsons  to  recover  possession  of  certain 
property.  From  a  judgment  dismissing  the  suit  at 
plaintiff's  cost  for  failure  of  plaintiff  to  prosecute  the 
same,  and  awarding  a  writ  of  retorno  habendo,  plain- 
tiff appeals. 

Louis  Gbeenbbbo^  pro  se. 

Chables  E.  Ebbstein,  for  appellee. 

Mr.  PRBsroiKo  Justice  Graves  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  |  1290* — presumption  as  to  reffulariiy  of 
proceedings  in  Circuit  Court,  When  a  Circuit  Court  1b  shown  to 
have  jurisdiction  of  the  subject-matter  and  the  parties,  all  preeamp- 
tions  are  indulged  in,  In  favor  of  the  regrularitjr  of  all  subseqiient 
proceedings  up  to  and  including  the  final  judgment,  and  will  pre- 
vail until  the  irregularity  of  the  same  is  affirmatively  shown. 
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2.  Appeal  and  ebbor,  $  1009* — when  question  of  sufflcienoy  of 
service  of  notice  to  place  cause  on  short  cause  calendar  not  review- 
dMe.  On  appeal  from  aft  order  of  tho  Circuit  Court  dtemissing  a 
cause  for  want  of  prosecution,  it  appearing  that  the  court  had  juris- 
diction of  the  parties  and  subject-matter,  held  that  the  plaintlft  can- 
not urge  that  thet^ourt  did  not  have  Jurisdiction  for  the  reason  that 
a  notice  was  imprep^ly  served  on  plaintiff  of  the  filing  of  an  aM- 
davit  under  section  27  of  the  Practice  Act,  J.  &  A.  H  8564,  for  placing 
the  cause  on  the  short  cause  calendar,  where  the  record  does  not 
affirmatively  show  that  such  notice  was  all  the  notice  given  plain- 
tiff,  nor  show  that  the  cause  was  disposed  of  on  the  short  oamse 
calendar. 

3.  Appeal  and  ebbob,  S  1313* — when  presumed  that  proper  notice 
was  served  to  place  cause  on  short  oauee  calendar.  On  appeal  from 
an  order  dismissing  a  cause  for  want  of  prosecution  where  it  is  con- 
ceded that  the  cause  was  placed  upon  the  short  cause  calendar  at 
the  instance  of  the  defendant  and  the  cause  was  disposed  of  on  tlie 
short  cause  calendar,  plaintlft  cannot  urge  that  the  court  did  not 
have  Jurisdiction  for  insufficiency  of  the  service  of  a  notice  on  plain- 
tlft of  the  filing  of  an  affidavit  under  section  27  of  the  Practice  Aet, 
J.  ft  A.  18564,  for  placing  the  cause  on  the  short  cause  calendar, 
where  the  record  does  not  affirmatively  show  that  that  notice  was 
all  the  notice  given  plaintiff,  since  in  such  case  it  will  be  presumed 
that  other  proof  of  a  proper  service  of  such  notice  was  presented 
to  the  court. 

4.  Appeal  and  ebbob,  |  842* — effect  when  Mil  of  exceptions  not 
signed  t>y  proper  judge.  Recitals  in  a  bill  of  exceptions  cannot  be 
considered  when  signed  by  a  Judge  who  did  not  try  the  case.  Where 
there  Is  nothing  in  the  record  to  show  that  the  Judge  who  tried  the 
case  was  by  reason  of  death,  sickness  or  other  disability  unable  to 
sign  it. 

5.  Appeal  and  ebbob,  §  843* — what  constitutes  disaMlity  of  trial 
judge  to  sign  MZi  of  deceptions.  The  fact  that  the  trial  Judge  was 
not  sitting  within  the  Jurisdiction  at  the  time  the  bill  of  exceptions 
was  signed  is  no  disability  rendering  him  unable  to  allow  and  sign 
a  bill  of  exceptions. 
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Biossat  V.  Louis  et  al.,  184  HI.  App.  436. 


Harry  A.  Biossat,  Defendant  in  Error,  t.  M.  B.  Louis 
and  T.  W.  Brophy,  Defendants,  (Truman  W. 
Brophy,  Plaintiff  in  Error.) 

Gen.  No.  17,643.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  C!ourt  of  Chicago;  the  Hon.  Fbedebigk  L. 
Fakx,  Jb.,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.  Affirmed.  Rehearing  allowed  October  24, 
1913.    Opinion  on  rehearing  filed  December  31,  1913. 

Statement  of  the  Case. 

Action  by  Harry  A.  Biossat  against  M.  B.  Louis  and 
T.  W.  Brophy  to  recover  on  a  promissory  note  executed 
by  M.  B.  Louis  payable  to  himself  and  indorsed  by 
him  and  T.  W.  Brophy.  Service  of  process  was  had 
on  T.  W.  Brophy  alone  and  trial  was  by  the  court 
without  a  jury.  From  a  judgment  in  favor  of  plain- 
tiff against  Brophy  for  five  hundred  dollars,  Brophy 
brings  error. 

Patrick  H.  O'Donnell  and  D.  P.  Pennywett,  for 
plaintiff  in  error. 

Joseph  L.  McNab,  for  defendant  in  error. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Bills  and  notes,  S  445* — when  indorser  on  promissory  note 
liable  to  holder.  In  an  action  on  a  promissory  note  against  an  in- 
dorser thereon  by  the  holder,  where  it  appears  that  plaintiff  pro- 
cured the  defendant  to  indorse  the  note  by  paying  him  five  hundred 
dollars  to  pay  off  another  note  past  due  on  which  defendant  was 
liable,  and  defendant  claims  as  a  defense  that  he  is  an  accommoda- 
tion Indorser,  that  the  note  was  to  be  returned  to  the  maker  after 
his  Indorsement  and  that  he  indorsed  the  note  for  plaintiff  on  the 
understanding    he    was    agent    of    the    maker,    a    Judgment    for 
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Chicago  Real  Estate  Board  v.  MuUenbach,  184  111.  App.  437. 

plaintiff  on  conflicting  evidence  and  on  finding  of  facts  involyed  in 
propositions  of  law  held  as  the  law  of  the  case,  was  sustained. 

2.  Appeal  and  esbob,  S  1236 ♦ — when  plaintiff  in  error  cannot 
shift  hi8  position.  Plaintiff  in  error  cannot  urge  grounds  wholly  at 
variance  with  the  position  assumed  by  him  in  the  trial  court.  He 
cannot  be  permitted  to  shift  hie  position  in  the  court  of  review. 


Chicago  Real  Estate  Board,  Appellee^  t.  James  Mul- 
lenbaeh  et  al.,  on  appeal  of  James  Mullenbaoh, 
Appellant. 

Gen.  No.  17,919.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superlor_Cpurt. o.f  Cook  county;  the  Hon.  Mabtin 
M.  Gbtolet,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Rehearing  allowed  October 
27,  1913.    Opinion  on  rehearing  filed  December  31,  1913, 

Statement  of  the  Case. 

Bill  of  interpleader  filed  bx  Chicago  Real  Estate 
Board,  a  corporatioiT,  against  James  Mull enbach  and 
Eouisa  S.  French,  to  require  defendants  to  interplead 
and  adjust  their  claims  to  one  thousand  two  hundred 
dollars  held  ov  complainant  and  deposited  with  com- 
plainant  by  James  Mull  enbach  as  earnest^  BlQlliEaL,  in 
purchasing  certain.^:eal  esfate.-Qf  Louisa  S.  French  at 
an  auction  sale  Ixeld,  at^illfi.-board  rooms  of  complain- 
ant. From  a  decree  requiring  complainant  to  pay  said 
amount,  less  costs  of  court^  to  Louisa  S.  French,  James 
MuUenbagh  apB^s. 

Enoch  J.  Pbiob  and  Everett  M,  Swain,  for  appel- 
lant. 

Hamlin  &  Toplifp,  Hamlin  &  Boyden  and  Louis  M. 
Gkbeley,  for  appellee  Louisa  S.  French. 
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Mb.  Justigb  Batjme  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  VSNBOft  Ain>  FCSCHASBB,  S  124* — when  tender  of  title  gnaranty 
policy  subject  to  questions  of  survey  sufficient,  yhe  fact  that  a  title 
^aranty  policy  tendered  to  a  purchaser  was  made  subject  to  jaues- 
tions  of  survey  is  wBoTTy' Immaterial' where  the  premises  as,.dg- 
Bcribed  in  the  contract  have  an  actual  existence  in  fact  within  the 
boundary  lines  as  designated  in  the  original  survey  andplat. 

2.  Vendob  and  puRCiiASEB,  T  ^98* — rlgTCt  of  vendor  to  earnest 
money  in  equity.  The  rule  that  a  court  of  equity  will  not  enforce 
a  penalty  or  forfeiture  does  not  preclude  a  Vendor,  upon  the  default 
of  the  vendee,  from  recovering  earnest  money  which  has  been  paid  to 
apply  upon  the  purchase  when  consummated.  In  this  respect  there 
is  no  distinction  between  contracts  involving  sales  at  public  auction 
and  private  sale  contracts. 

3.  Vendor  and  pubchabeb,  §  39* — right  of  purchaser  at  auction 
sale  to  rescind  contract  for  misrepresentations  in  printed  circular 
advertising  sale.  Where  a  person  purchased  city  lots  at  a  public 
auction  held  by  a  real  estate  board  and  a  circular  advertising  the 
sale  represented  that  the  property  bordered  on  Lake  Michigan  and 
that  there  was  no  privately  owned  property  between  it  and  the  lake, 
held,  that  to  entitle  the  purchaser  to  rescind  the  contract  of  sale 
and  recover  back  the  earnest  money  on  the  ground  that  such  repre- 
sentation was  false,  he  was  required  to  prove  that  he  relied  on  such 
representation  and  that  the  same  was  false,  and  held  that  where  it 
was  uncontroverted  that  for  a  period  of  twenty  years  the  strip  of 
land  between  the  property  and  the  lake  had  been  submerged  that 
the  burden  was  upon  the  purchaser  to  show  that  it  had  been  sub- 
merged by  &  sudden  avulsion. 

4.  RiPABiAN  owNEBS,  fi  29* — When  title  to  land  bordering  on  lake 
not  lost  by  submergence.  Title  to  land  becoming  submerged  by  the 
waters  of  Lake  Michigan  is  lost  where  the  submergence  was  gradual 
and  imperceptible,  but  the  title  remains  in  the  owner  where  such 
submergence  was  sudden  and  perceptible  in  its  operation,  and  the 
owner  may  regain  the  same  either  by  natural  or  artificial  means. 

5.  Appeal  and  ebbob,  §  367* — when  questions  not  preserved  for 
review.  Questions  not  raised  in  defendants'  answer  nor  appearing 
to  have  been  presented  to  the  chancellor  upon  the  hearing  are  not 
preserved  for  review. 

•See  lllinoli  Mo(m  Divest,  YoU.  XI  to  X.Y,  Mune  tople  and  Mcttoa  * 
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Casey  v.  Chicago  Bjs.  Co.  et  al.,  184  III.  App.  439. 


John  D.  Casey^  Administrator,  Appellant,  t.  Chicago 
Railways  Company  and  City  of  Chicago,  Appellees. 

Gen.  No.  18,351.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Habbt 
G.  MoBAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1912.  Reversed  and  remanded.  Opinion  filed  De- 
cember 31,  1913.    Rehearing  denied  January  9,  1914. 

Statement  of  the  Case. 

Action  by  John  D.  Casey,  administrator  of  the  estate 
of  Fredrick  F.  EieekhoflF,  deceased,  against  the  Chi- 
cago Railways  Company  and  the  City  of  Chicago  to  re- 
cover damages  for  wrongfully  causing  the  death  of 
deceased  alleged  to  have  been  caused  by  defendants' 
negligence  in  maintaining  in  a  street  a  temporary 
street  car  track  and  in  maintaining  the  street  in  a 
dangerous  and  unsafe  condition.  From  a  judgment 
rendered  on  a  directed  verdict  finding  defendants  not 
guilty,  plaintifiF  appeals. 

Habbt  S.  Mecabtney,  for  appellant. 

Weymouth  Kjbkland  and  William  H.  Symmbs,  for 
appellee  Chicago  Railways  Company ;  John  E.  Guill- 
UMs  and  Fbank  L.  Kbiete,  of  counsel. 

Mb.  Justice  Baumb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Neougence,  §  49* — proximate  cause.  In  order  to  charge  a 
person  with  the  consequences  of  his  own  act  it  is  not  necessary  that 
he  must  have  foreseen  the  precise  form  in  which  the  injury  oc- 
curred. If  when  the  injury  occurs  it  appears  that  it  was  a  natural 
and  probable  consequence  of  his  negligence,  it  is  sufficient  to  war- 
rant a  recovery. 


•See  nilnoU  Notes  DlsMt,  ToU.  XJ  to  XY,  amaae  topic  and  aectloii  BimiMVi 
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2.  Negligence,  S  53* — ivhen  the  negligent  act  or  omission  is  the 
proximate  cause.  While  the  negligent  act  or  omission  must  be  one 
of  the  essential  causes  producing  the  injury,  it  need  not  be  tHe  sole 
cause  nor  the  nearest  cause.  If  it  concurs  with  the  other  cause, 
such  as  an  accident  or  the  negligent  act  of  a  third  person,  which  in 
combination  with  it  causes  the  injury,  it  is  sufficient. 

3.  Negligence,  §  191* — when  questions  of  negligence  and  proxi- 
mate cause  are  for  the  jury.  Where  reasonable  men  acting  within 
the  limits  prescribed  by  law  might  reach  different  conclusions,  or 
different  Inferences  could  reasonably  be  drawn  from  the  admitted 
or  established  facts,  the  question  of  negligence,  contributory  negli- 
gence and  proximate  cause  are  questions  of  fact  for  the  jury. 

4.  Tbial,  S  216* — right  to  consider  weight  of  evidence  in  passing 
on  motion  for  a  peremptory  instruction.  In  passing  upon  a  mo- 
tion for  a  peremptory  instruction  it  is  not  within  the  proyince  of 
the  trial  court  to  weigh  the  evidence,  and  the  question  of  the  pre- 
ponderance of  the  evidence  does  not  arise.  The  question  whether  the 
verdict  is  against  the  manifest  weight  of  the  evidence  is  one  to  be 
passed  upon  by  the  trial  court  upon  a  motion  for  a  new  trial;  and 
in  the  event  that  such  motion  is  overruled  and  Judgment  entered, 
it  is  for  the  Appellate  Court  upon  error  assigned. 

6.  Tbial,  S  195* — rule  in  passing  on  motion  for  a  peremptory  in- 
struction where  there  is  some  evidence  to  sustain  recovery.  The 
rule  of  law  is  settled  in  this  State  that  if  there  is  any  evidence  in 
the  record  from  which,  standing  alone,  the  Jury  could  without  act- 
ing unreasonably  in  the  eye  of  the  law  find  that  all  the  material 
allegations  of  the  declaration  had  been  proved,  the  case  should  be 
submitted  to  the  Jury. 

6.  Street  bailboads,  fi  44* — when  question  whether  street  rail- 
way and  city  are  guilty  of  negligence  in  maintaining  a  temporary 
track  in  street  is  for  jury.  In  an  action  for  injuries  resulting  from 
a  temporary  street  car  track  placed  on  the  surface  of  the  street  near 
the  curb  to  permit  of  a  reconstruction  of  other  tracks  near  the  center 
of  the  street,  the  mere  fact  that  such  temporary  track  was  con- 
structed and  laid  in  the  usual  manner  throughout  the  city  does  not 
absolve  the  street  railroad  company  and  city  from  negligence,  either 
in  permitting  such  track  to  be  maintained  in  the  street  an  unrea- 
sonable length  of  time  or  in  permitting  said  track  to  remain  in  the 
street  and  be  used  for  the  operation  of  cars  after  the  new  permanent 
tracks  were  completed  and  ready  for  use. 

7.  Street  railroads,  §  45* — when  giving  of  peremptory  instruc- 
tion to  find  for  defendants  is  error.  A  teamster  for  a  liquor  com- 
pany while  making  deliveries  to  a  retail  customer  made  an  attempt 
to  stop  his  team  after  it  became  frightened  and  in  doing  so  stumbled 
against  the  rails  and  ties  of  a  temporary  street  railway  track  con- 
structed on  the  surface  of  the  street  with  openings  between  the  ties^ 
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and  fell  and  his  wagon  passed  over  him  causing  his  death.  In  an 
action  against  the  street  railway  company  and  the  city  to  recover 
damages  for  his  death,  charging  the  railway  company  with  negli- 
gence in  constructing  and  maintaining  such  track,  and  charging  the 
city  with  negligence  in  maintaining  the  street  in  unsafe  condition 
and  in  permitting  the  railway  company  to  construct  and  maintain 
such  track,  and  charging  hoth  defendants  with  negligence  in  fail- 
ing to  remove  such  track  in  a  reasonable  time  after  the  completion 
of  the  work  of  track  reconstruction,  held  that  the  question  of  de- 
fendants' negligence  was  a  question  for  the  jury  and  that  trial  court 
erred  in  giving  a  peremptory  Instruction  to  find  for  defendants. 

8.  Stbeet  railroads,  fi  45* — when  question  o/  contributory  negli- 
gence is  for  the  jury.  In  an  action  against  a  street  railroad  com- 
pany and  a  city  to  recover  damages  for  the  death  of  a  teamster 
caused  by  stumbling  against  a  temporary  street  car  track  when  at- 
tempting to  stop  his  team,  held  that  the  question  whether  the  team- 
ster was  guilty  of  contributory  negligence  in  permitting  his  fourteen- 
year-old  son  to  drive  the  team  around  in  the  street  was  for  the  jury. 


Jolm  Pozdal,  Appellee,  v.  C.  C.  Heisen,  Appellant. 
Gen.  No.  18,368.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Harrt 
C.  Mohan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.  Reversed  with  finding  of  fact.  Opinion 
filed  December  31,  1913.  Rehearing  denied  January  12,  1914.  Cer- 
tiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case* 

Action  by  John  Pozdal  against  C.  C.  Heisen  and 
Federal  Steel  Fixture  Company  to  recover  for  per- 
sonal injuries  sustained  by  plaintiff  resulting  from  a 
descending  elevator  striking  plaintiff's  head  when 
plaintiff  opened  a  defective  corrugated  iron  door  lead- 
ing into  an  elevator  shaft  for  the  purpose  of  communi- 
cating with  his  coemployes  on  a  floor  below.  Suit  was 
dismissed  as  to  the  defendant  Federal  Steel  Fixture 
Company,  a  tenant  in  the  building,  and  prosecuted 
against  defendant  Heisen,  as  owner  of  the  building. 

•See  nilnols  Notes  IMsett,  VoU.  XI  to  XV,  tamo  tople  and  seotioii  number. 
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rrom  a  judgment  in  favor  of  plaintiff  for  three  thou- 
sand five  hundred  dollars,  defendant  appeals. 

Edwabd  M.  Hammond  and  Winston,  Payne,  Strawn 
&  Shaw,  for  appellant;  Edward  W.  Everett  and 
Charles  J,  McFadden,  of  counsel. 

F.  W.  Jabos,  for  appellee. 

Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Landlobd  akd  tenant,  §  243* — when  owner  of  building  not 
Hahle  for  injury  to  tenant's  employe  caused  hy  defective  elevator 
doors.  Where  a  person  employed  in  a  building  was  injured  by  a 
descending  elevator  while  he  was  attempting  to  open  a  door  lead- 
ing to  the  elevator  shaft  for  the  purpose  of  communicating  with  his 
employes  on  a  floor  below,  held  in  an  action  against  the  owner  of 
the  building  to  recover  for  the  injuries  that  defendant  owed  to  plain- 
tiff no  duty  to  maintain  the  door  in  reasonably  safe  condition,  the 
evidence  showing  that  the  mechanism  whereby  the  door  was  to  be 
opened  and  closed  was  located  in  the  elevator  shaft  and  the  elevator 
operator  was  alone  charged  with  the  duty  of  opening  and  closing 
the  door. 

2.  Landlord  and  tenant,  S  239* — duty  of  landlord  to  maintain 
safe  condition  of  premises  when  building  leased  to  various  tenants, 
A  landlord  who  rents  different  parts  of  a  building  to  various  ten- 
ants, reserving  the  elevators,  halls,  stairways  and  other  approaches 
for  the  common  use  of  his  tenants,  is  under  an  implied  duty  to  use 
reasonable  care  to  keep  such  instrumentalities  and  places  in  a  rea- 
sonably safe  condition,  and  is  liable  for  injuries  to  persons  lawfully 
using  such  instrumentalities  and  places  resulting  from  a  failure  to 
perform  that  duty. 

*See  niinols  Notes  Digest,  VoU.  XI  to  XV,  same  topic  and  M€ft4on  munber. 
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Carlson  v.  Hassls,  184   111.  App.  443. 


John  M.  Carlson,  Appellant,  t.  Walter  J,  Hassis  et  al., 

Appellees. 

Oen.  No.  18,414.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Thbo- 
DOKE  Beentano,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1912.  Affirmed.  Opinion  filed  December 
31,  1913. 

Statement  of  the  Case. 

Bill  filed  by  Jolin  M.  Carlson  against  Walter  J. 
Hassis  and  Julius  E.  Levine  to  set  aside  the  sale  of 
certain  shares  of  stock  alleged  to  have  been  sold  by 
complainant  to  defendants  upon  the  letter's  false  rep- 
resentations as  to  the  profits  of  the  corporation.  From 
a  decree  dismissing  the  bill  for  want  of  equity,  com- 
plainant appeals. 

Castle,  Williams,  Long  &  Castle,  for  appellant. 

Mayeb,  Meyer,  Austbu^n  &  Platt,  for  appellee, 
Walter  J.  Hassis. 

Mr.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  CoBPOBATTONS,  §  147* — When  sale  of  shares  of  stock  will  not  he 
set  aside.  On  bill  to  set  aside  the  sale  of  certain  shares  of  stock  for 
misrepresentations  made  by  the  buyer  as  to  the  amount  of  profits 
earned  by  the  corporation,  a  decree  dismissing  the  bill  for  want  of 
equity  sustained,  the  evidence  being  conflicting  with  reference  to 
whether  the  representations  were  made  and  it  appearing  that  the 
defendants  sustained  no  fiduciary  relation  to  the  complainant. 

2.  Witnesses,  §  257* — w^en  evidence  of  proceedings  in  hank' 
ruptcy  not  admissible  to  discredit  testimony  of  witness.  For  the 
purpose  of  discrediting  the  testimony  of  a  witness,  a  petition  for 
such  witness'  discharge  in  bankruptcy,  the  report  of  the  referee  re- 
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fusing  such  discharge  and  a  transcript  of  his  testimony  on  the  hear- 
ing of  objections  to  such  discharge,  held  inadmissible  where  the 
proceedings  in  bankruptcy  were  had  long  prior  to  the  transaction 
in  controversy  and  had  no  relation  to  any  proper  subject  of  inquiry 
in  the  case. 


American  Musicians  Union  of  North  America,  Appel- 
lant, y.  Chicago  Federation  of  Musicians,  Local  No. 
10,  A.  F.  of  M.  et  aL,  Appellees. 

Gen.  No.  18,446.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
M.  Walker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.  Affirmed.  Opinion  filed  December  81, 
1913. 

Statement  of  the  Case. 

Petition  by  American  Musicians  Union  of  North 
America  against  Chicago  Federation  of  Musicians, 
Local  No.  10,  American  Federation  of  Musicians, 
Joseph  F.  Winkler  and  certain  other  oflScers  and  mem- 
bers of  the  federation  for  a  rule  upon  defendants  to 
show  cause  why  they  should  not  be  punished  for  con- 
tempt for  violating  a  certain  decree  which  enjoined 
the  defendants  from  interfering  with,  hindering  or  ob- 
structing the  members  of  complainant's  organization 
in  obtaining  or  retaining  employment  as  musicians, 
by  representing  to  employers  that  members  of  com- 
plainant's organization  are  nonunion  men,  so  as  to 
cause  employers  to  fear  the  opposition  of  defendants, 
or  organized  labor.  From  an  order  entered  discharg- 
ing the  rule  and  dismissing  the  petition,  petitioner  ap- 
peals. 

Mabib  &  CoNKEY,  for  appellant. 

John  S.  Hammer,  for  appellees. 
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The  A.  H.  Andrews  Co.  v.  Pottinger  et  al.,  184  111.  App.  445. 

Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelsion. 

1.  Injunction,  fi  257* — when  evidence  sufficient  to  sustain  order 
discharging  rule  to  show  cause  for  violation.  On  petition  by  a 
musicians*  union  against  the  officers  and  members  of  a  certain  fed- 
eration of  musicians  for  a  rule  on  defendants  to  show  cause  why 
they  should  be  punished  for  contempt  for  violating  an  injunction, 
findings  of  the  chancellor  in  an  order  entered  discharging  the  rule 
and  dismissing  the  petition,  held  to  be  sustained  by  the  evidence. 

2.  Appeal  and  ebbob,  §  1395* — when  findings  of  fact  by  chancellor 
will  not  he  disturbed.  It  is  the  settled  rule  in  equity  practice  that 
a  court  of  review  will  not  set  aside  the  findings  of  fact  by  a  chan- 
cellor who  saw  the  witnesses  and  heard  them  testify,  unless  the 
error  in  such  findings  is  clear  and  palpable. 


The  A.  n.  Andrews  Company,  Plaintiff  in  Error,  y. 
Robert  A.  Pottinger  and  Matilda  Pottinger,  De- 
fendants in  Error, 

Gen.  No.  18,164. 

1.  Bills  and  notes,  §  451* — when  finding  as  to  satisfaction  of  in- 
debtedness on  notes  not  sustained  by  the  evidence.  In  an  action  to 
recover  the  balance  due  on  certain  promissory  notes  executed  by 
defendant  to  plaintiff  in  payment  for  theatre  chairs,  a  finding  of  the 
Jury  that  plaintiff  accepted  payment  of  a  certain  sum  in  satisfaction 
of  defendant's  indebtedness  on  the  notes,  held  not  sustained  by  the 
evidence. 

2.  Bills  and  notes,  §  462* — when  instruction  as  to  satisfaction 
of  indebtedness  erroneous.  In  an  action  on  promissory  notes,  an 
instruction  that  if  the  Jury  believe  from  the  evidence  that  on  a 
certain  day  the  plaintiff  and  defendant  had  an  agreement  that  the 
payment  of  a  certain  sum  in  the  manner  agreed  upon  was  to  con- 
stitute a  full  settlement  of  the  claim  sued  on,  then  they  are  In- 
structed that  such  agreement  constitutes  a  full  accord  and  they 
should  find  for  defendants,  held  erroneous,  for  the  reason  that  there 
is  uncertainty  in  defendants'  testimony  whether  the  alleged  accord 

•See  UllnolB  Notes  Diceet,  Vols.  XI  to  XY,  tame  tople  and  leetloB  number. 
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waa  before  or  alter  the  date  named  and  that  defendants'  right  to 
recover  is  made  to  depend  solely  on  an  accord.  Instead  of  an  accord 
and  satisfaction. 

3.  Appeal  and  ebbob,  §  1539* — when  giving  of  instritction  stat- 
ing a  true  proposition  of  law  prejudicial.  In  an  action  to  recover 
on  promissory  notes  secured  by  a  chattel  mortgage,  where  the  mort- 
gagee had  purchased  the  chattels  at  his  own  sale  at  an  inadequate 
price,  but  the  plaintifC  had  conceded  the  invalidity  of  the  sale  in 
his  statement  of  claim,  an  instruction  stating  that  such  a  sale  Is 
presumed  fraudulent,  though  stating  a  true  proposition  of  law,  is 
not  applicable  to  the  case  and  the  giving  of  the  Instruction  held 
prejudicial  error. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbed  C.  Hill, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1912.  Reversed  and  remanded.  Opinion  filed  Decem- 
ber 31,  1913. 

Gbegory,  Poppenhusen  &  MoNab,  for  plaintiflf  in 
error;  Edwabd  R.  Johnston,  of  counsel. 

Edmund  W.  Feoehlich,  for  defendants  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

The  A.  H.  Andrews  Company  brought  this  suit  to 
recover  a  balance  claimed  to  be  due  on  ten  promissory 
notes,  aggregating  $1,651.40,  secured  by  a  chattel 
mortgage,  all  executed  August  10,  1910,  by  defendants 
in  error  for  the  purchase  of  the  seating  for  the  Sheri- 
dan Theatre  on  Sheridan  Road  near  Irving  Park 
Boulevard,  Chicago.  The  first  of  said  notes  fell  due 
October  7,  1910,  and  plaintiff  in  error,  the  A.  H.  An- 
drews Company,  elected  to  and  did  declare  all  of  the 
notes  due,  and  on  October  15,  1910,  took  possession  of 
the  chairs  in  said  theatre,  and  on  a  sale  thereof  under 
the  mortgage,  October  20,  1910,  Joseph  G.  Murphy 
bought  them  in  for  the  mortgagee  company  for  $50.  In 
its  amended  statement  of  claim  plaintiflf  in  error,  recog- 
nizing the  invalidity  of  said  sale,  alleged  that  the  fair 
and  reasonable  cash  value  of  said  chairs  so  by  it  taken 
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was  $796,  and  conceded  and  gave  credit  on  said  notes 
for  said  sum,  claiming  a  net  balance  of  $854.60  and  in- 
terest thereon  from  October  20,  1910,  for  said  notes 
and  costs  of  foreclosure.  Defendants  in  error  stated 
their  defense  to  be  a  complete  settlement  of  all  matters 
between  the  parties  about  November  2,  1910,  which 
settlement  constituted  an  accord  and  satisfaction  of 
all  claims  then  existing  including  the  claim  in  suit. 
Also,  that  the  then  fair  and  reasonable  value  of  the 
chairs  when  retaken  by  plaintiff  in  error  equalled  the 
full  amount  of  the  notes  in  suit.  The  jury  found  the  is- 
sues for  defendants  in  error,  and  replied,  in  answer 
to  a  special  interrogatory,  in  substance,  that  plaintiff  in 
error  accepted  $710  in  money  about  November  2,  1910, 
and  the  sum  of  $930.01  about  December  5,  1910,  in  sat- 
isfaction of  his  indebtedness  to  it,  on  said  ten  notes. 
The  court  entered  judgment  accordingly  for  defend- 
ants in  error. 

The  plaintiff  in  error  proved  by  three  expert  wit- 
nesses who  saw  the  644  chairs  on  the  day  of  their  re- 
moval that  the  total  value  of  the  chairs  retaken  under 
the  mortgage  was  about  $800.  Some  of  the  reasons 
given  for  the  depreciation  in  value  were  that  the  chairs 
were  soiled  and  scratched  and  that  about  ten  per  cent, 
of  the  castings  thereon  were  broken  when  removed; 
that  there  is  no  market  for  such  secondhand  chairs,  as 
the  chairs  in  question  were  specially  made  for,  and 
fitted  in,  the  Sheridan  theatre  building,  and  would  not 
fit  the  circles  and  rises  in  the  floors  of  other  buildings ; 
and  that  for  440  of  them  it  would  cost  about  thirty  cents 
a  piece  to  replace  them  in  another  building,  which  cost 
was  a  part  of  the  original  price  of  defendants  in  error. 
Defendants  in  error  offered  no  evidence  to  rebut  that 
testimony,  but  relied  solely  on  their  proof  of  an  accord 
and  satisfaction.  The  evidence  under  that  plea  was 
that  in  September,  1909,  defendant  in  error,  Robert  A. 
Pottinger,  bought  from  plaintiff  in  error  other  opera 
chairs  for  his  vaudeville  house  known  as  the  '*  Mabel 
Theatre, ' '  3956-8  Elston  avenue,  Chicago,  for  the  pur- 
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chase  price  of  $1,524.82,  which  was  also  secured  by 
notes  and  a  chattel  mortgage.  No  part  of  the  purchase 
price  being  paid  when  the  first  payment  became  due, 
plaintiff  in  error  in  October,  1910,  took  possession  of 
those  chairs  and  placed  a  custodian  in  charge  of  them, 
but  they  were  not  removed  from  the  building  as  Pott- 
inger insisted  that  he  could  and  would  raise  the  money 
to  pay  for  them.  On  November  2,  1910,  Pottinger  and 
his  wife,  Matilda,  signed  what  the  parties  called  a 
lease  for  the  Mabel  theatre  chairs  in  which  they  agreed 
to  pay  in  advance  the  sum  of  $710  as  rental  for  said 
chairs  for  thirty  days  from  the  date  thereof,  and  were 
given  in  said  lease  an  option  to  purchase  said  chairs 
for  the  sum  of  $930.01  in  cash  if  paid  at  the  end 
of  said  lease,  December  2,  1910,  and  in  case  of  de- 
fault in  payment  of  said  last  sum  on  the  day  named 
said  option  was  to  cease,  and  that  the  other  party 
thereto,  John  G.  Murphy,  who  was  a  representative 
of  plaintiff  in  error,  should  retake  said  chairs  and 
remove  them  from  said  building.  Nothing  is  men- 
tioned in  that  lease  about  the  Sheridan  theatre 
chairs.  The  accord  claimed  by  defendants  in  error, 
they  insist,  was  made  at  the  time  an  understanding 
was  reached  by  the  parties  in  regard  to  the  making  of 
said  lease,  and  it  is  supported  only  by  their  own  testi- 
mony. Robert  A.  Pottinger's  testimony  thereon  is,  in 
substance,  as  follows :  '  *  I  had  a  further  talk  with  Mr. 
Merle  (manager  of  plaintiff  in  error),  I  think  it  was  the 
15th  or  20th  of  October  before  the  sale  at  his  ofiice.  I 
told  him  if  he  would  wait  a  while  I  could  raise  the 
money  to  make  these  payments.  He  said  he  wanted  the 
money  or  the  chairs.  I  wanted  to  take  both  chairs 
(both  sets  of  chairs)  from  him  and  pay  him  $250,  and 
he  would  not  accept  that  proposition.  He  said  he  would 
have  to  have  all  the  money  within  thirty  days,  part  of 
it  now,  and  the  balance  within  thirty  days,  which  I  was 
unable  to  raise.  Then  I  said  I  would  take  the  Mabel 
chairs  and  pay  it  half  cash  and  the  balance  in  thirty 
days,  and  that  was  decided  upon.    He  said  he  would 
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take  the  Sheridan  chairs  out  because  they  were  in  good 
condition.  The  Mabel  chairs  had  been  in  the  house 
about  a  year,  he  said.  On  the  day  of  the  sale,  I  told 
him  I  would  be  in  a  position  to  straighten  the  thing 
up  in  a  few  days.  He  said,  *Well,  we  will  go  ahead 
and  sell  the  chairs  and  you  come  in.'  I  had  occasion 
to  see  him  again  about  the  2nd  of  November  at  his 
office.  Mr.  Merle,  myself  and  my  wife  were  present,  I 
had  with  me  $700.  I  told  him  I  would  pay  him  $700  on 
the  Mabel  chairs.  Then  he  began  to  figure  up  and  said, 
'You  are  short.  You  didn't  figure  the  expenses,  did 
you  ? '  I  said, '  No,  I  forgot  it,  I  haven 't  got  it. '  *  Well,  I 
will  add  that  in  to  the  next  month,'  he  said.  So  the 
expenses  were  added  in,  and  I  paid  him  something 
like  $1640,  including  the  cost  of  the  chairs  and  the  ex- 
penses, both  on  the  Mabel.  I  paid  him  $610  cash,  and 
a  check  for  one  hundred  dollars,  and  executed  a  lease 
on  account  of  these  Mabel  chairs.  He  spoke  of  tjie  ex- 
pense of  the  cost  of  taking  the  Sheridan  theatre  chairs 
out  and  the  expense  of  the  sale.  At  that  time  I  don't 
think  we  spoke  about  the  Sheridan  chairs,  only  to  buy 
some  back.  I  bought  forty  chairs  that  had  been  taken 
out  of  the  Sheridan  theatre.  We  paid  for  them  sepa- 
rate in  cash  (40  chairs  @  $2.25,  $90) .  I  received  a  re- 
ceipt for  the  $710  at  that  time,  and  a  receipt  for  the 
ninety  dollars.  I  saw  Mr.  Merle  again  about  December 
5th.  I  had  a  talk  with  him  about  a  check  my  wife  took 
to  him  for  the  balance  due,  and  he  told  me  he  would 
not  accept  it,  that  I  had  drawn  it  to  A.  H.  Andrews  & 
Company,  and  he  wanted  it  made  to  Mr.  Murphy,  and 
I  said,  *all  right.'  I  made  out  a  new  check  to  Joseph 
Murphy  for  the  same  amount  and  gave  it  to  him  in 
payment  of  the  lease.  Mr.  Merle  never  asked  me  to 
pay  those  notes  for  the  Sheridan  Theatre  chairs  until 
this  suit." 

On  cross-examination  he  testified:  ** After  the  sale 
I  had  kind  of  given  up  hope  of  holding  the  Sheridan 
any  more.  I  was  trying  to  keep  the  Mabel.  Mr.  Merle 
told  me  that  he  would  accept  the  amount  which  we 
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agreed  on,  $700  and  $900,  and  some  odd  dollars  in  full 
settlement  of  both  matters,  if  I  would  pay  the  expenses 
on  the  Sheridan  chairs  and  pay  the  full  amount  of  the 
Mabel  chairs,  not  the  lease,  we  made  the  lease  after 
that.''  And  again  referring  to  their  talk  of  November 
2nd,  he  testified  in  substance  that  they  talked  about 
settlement  of  the  Sheridan  theatre  matter  and  that  they 
did  settle  it  '*by  paying  the  cost  and  one  thing  and  an- 
other,'* and  that  Merle  told  him  he  would  accept  the 
$710  and  the  $930.01  in  full  of  both  matters,  and  that 
they  were  so  settled  up  in  full. 

Mrs.  Matilda  Pottinger  testified  that  she  was  the 
wife  of  Eobert  Pottinger;  that  the  first  time  she  had 
anything  to  do  with  the  business  after  signing  the  notes 
was  November  2nd,  when  the  first  payment  was  made 
on  the  Mabel  chairs  at  Mr.  Merle's  oflSce;  that  Mr. 
Pottinger  did  all  the  talking;  that  he  bought  some 
chairs  back  for  the  Sheridan  theatre,  and  paid  him  $710 
on  the  Mabel  chairs;  that  Mr.  Merle  said  he  included 
custodian's  fees  and  expenses  for  both  the  Sheridan 
and  Mabel  theatres  and  that  a  receipt  was  given  for 
the  $710;  that  there  was  not  much  said  about  the 
Sheridan  theatre  expense;  that  Mr.  Merle  just  said, 
''You  didn't  figure  the  costs  of  the  expenses,"  and  he 
wrote  down  the  custodian's  fees  for  the  Sheridan  and 
Mabel  theatre ;  that  he  made  that  remark  to  Mr.  Pott- 
inger, and  she  saw  him  writing  it  but  didn't  see  the 
paper;  that  she  did  not  hear  anything  further  about 
the  Sheridan  job  except  that  they  bought  forty  chairs 
for  that  theatre ;  that  on  December  3d,  she  took  down 
a  certified  check  to  Mr.  Merle  for  $930.01  and  that  he 
refused  to  take  it  because  it  was  payable  to  The  A.  H. 
Andrews  Company  and  not  to  Mr.  Murphy,  and  be- 
cause there  was  written  on  the  bottom  of  the  check, 
*  *  In  full  payment  of  the  Sheridan  and  Mabel  chairs ; ' ' 
that  he  finally  agreed  to  accept  it  if  they  would  bring 
down  another  check  without  the  words  at  the  bottom 
of  the  check. 
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Mr.  Pottinger  was  positively  contradicted  in  toto  by 
Mr.  Merle's  evidence  on  the  alleged  accord  and  sat- 
isfaction and  by  James  D.  Irving,  a  salesman  of  plain- 
tiff in  error,  who  testified  he  heard  all  that  was  said 
between  the  parties  November  2d.  He  is  also  contra- 
dicted by  Edward  R.  Johnson  who  testified  he  gave 
Pottinger  on  November  2d  an  exhibit  on  a  paper  of  all 
the  items  composing  the  consideration  of  $1,640.01 
named  in  the  lease  in  the  amounts  $710  and  $930.01, 
which  exhibit  was  in  evidence  and  makes  no  reference 
to  the  Sheridan  chairs.  The  receipts  taken  by  him  for 
the  $710  and  the  $930.01  also  specified  that  the  money 
was  received  in  payment  of  rental  and  for  the  pur- 
chase of  the  Mabel  chairs,  without  any  reference  to  the 
Sheridan  chairs.  The  lease  itself  corroborated  in  the 
same  way  plaintiff  in  error's  evidence.  Pottinger 's 
own  testimony  is  contradictory  and  is  not  supported  in 
the  main  by  that  of  Mrs.  Pottinger  as  to  the  accord  and 
satisfaction.  The  verdict  and  special  finding  of  the 
jury  are  manifestly  against  the  weight  of  the  evidence 
and  the  same  must  be  set  aside  for  that  reason.  Don- 
elson  V.  East  St.  Louis  S  8.  Ry.  Co.,  235  111.  625. 

The  court  also  erred  in  giving  to  the  jury  two  in- 
structions, towit : 

1.  ''That  if  they  believe  from  the  evidence  that  on 
the  2nd  day  of  November,  1910,  the  plaintiff  and  de- 
fendants had  an  agreement  or  understanding  to  the 
effect  that  the  payment  of  the  sum  of  $1640  in  the 
manner  agreed  upon  was  to  constitute  a  full  settlement 
of  the  claim  sued  on  in  this  case,  then  they  are  in- 
structed that  such  agreement  constituted  a  full  accord 
and  that  the  jury  must  then  find  the  issues  for  the  de- 
fendants. ' ' 

2.  '*A  mortgagee  has  no  right  to  buy  at  its  own  sale, 
and  that  such  purchase  in  this  case,  together  with  the 
inadequacy  of  the  consideration  paid  for  such  chairs, 
raises  the  presumption  that  said  sale  under  said  fore- 
closure, was  fraudulent  and  illegal,  unless  you  find 
from  the   evidence   herein   that  defendants  had  full 
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knowledge  of  such  purchase  and  that  said  purchase 
was  made  with  defendant's  consent. *' 

Instruction  No.  1  is  erroneous  because  it  makes  the 
right  of  defendants  in  error  to  recover  to  depend  upon 
an  accord,  simply,  instead  of  an  accord  and  satisfac- 
tion. There  was  an  uncertainty  in  the  testimony  of 
defendants  in  error  as  to  whether  the  alleged  accord 
was  before  or  on  November  2d,  when  the  lease  was 
made.  Not  only  must  there  have  been  an  agreement 
that  both  claims  were  to  be  settled  for  the  amount 
named  in  the  lease,  but  it  must  have  been  carried  out 
by  the  payment  of  said  sum  by  defendants  in  error  to 
plaintiff  in  error,  and  an  acceptance  thereof  by  plain- 
tiff in  error  in  satisfaction  of  both  claims.  It  is  true 
no  doubt  that  if  such  an  agreement  was  in  fact  made 
and  plaintiff  in  error  accepted  the  first  payment  of 
$710  in  pursuance  of  such  an  agreement,  it  would  be 
estopped  to  insist  there  was  no  accord  and  satisfaction 
because  it  refused  lo  accept  the  second  payment  as  in 
full  satisfaction  of  both  claims.  The  instruction,  how- 
ever, made  the  recovery  to  depend  solely  on  an  accord 
and  this  was  error  as  plaintiff  in  error  denied  the  ac- 
cord and  also  the  receipt  of  the  first  as  well  as  of  the 
second  payment  to  be  in  pursuance  of  any  agreement 
that  they  should  be  in  full  satisfaction  of  both  claims 
for  chairs.  American  v.  Rimpert,  75  HI.  228 ;  Canton 
Coal  Co.  V.  Parlin  S  Orendorff  Co.,  215  111.  244;  Sim- 
mons V.  Clark,  56  HI.  96. 

Instruction  No.  2,  while  it  stated  a  true  proposition 
of  law,  was  not  applicable  to  the  case.  Plaintiff  in 
error  conceded  the  invalidity  of  the  sale  by  its  state- 
ment of  claim  and  no  issue  as  to  its  validity  was  in 
the  case.  It  was  such  an  instruction,  too,  as  tended  to 
prejudice  the  jury,  as  it  unnecessarily  informed  the 
jury  in  substance  that  such  a  sale  was  fraudulent. 

For  the  errors  indicated  the  judgment  of  the  court 
is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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Musical  Leader  Pabllshing  Gompanj,  Defendant  In 
Error,  y.  Carolina  White,  Plaintiff  in  Error. 

Gen.  No.  18,385.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  A. 
DiCKBB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1912.  Aifirmed.  Opinion  filed  December  31,  1913. 
Rehearing  denied  January  20,  1914. 


Statement  of  the  Case. 

Action  by  Musical  Leader  Publishing  Company,  a 
corporation,  against  Carolina  White  in  attachment  to 
recover  a  balance  due  upon  a  contract  by  which  de- 
fendant agreed  to  pay  for  certain  advertisements  in 
the  Musical  Leader,  a  paper  owned  by  the  plaintiff. 
The  attachment  was  in  aid  of  the  original  suit,  the  affi- 
davit setting  forth  the  indebtedness  and  the  nonresi- 
dence  of  defendant  as  grounds  therefor.  Defendant 
filed  an  affidavit  of  defense  stating  plaintiff  had  failed 
to  publish  the  advertisement  as  agreed  and  that  she 
was  entitled  to  a  set-off,  but  did  not  traverse  the  affi- 
davit or  in  anyway  deny  that  she  was  a  nonresident. 
From  a  judgment  in  favor  of  plaintiff  upon  both  the 
attachment  issue  and  on  the  merits,  defendant  brings 
error. 


CAiBoiii  GiGUOTTi^  for  plaintiff  in  error. 

Charles  Daniels  and  Sumneb  C.  Palmeb,  for  de- 
fendant in  error. 


Mr.  Justice  Dunoak  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deelsion. 

1.  Attachment,  |  242* — when  plaintiff  entitled  to  a  judgment  hy 
defauU  an  the  €Utachnient  i$9ue.  In  attachment  bajied  on  ma  afl- 
davit  of  nonresldence  of  defendant,  where  defendant  doea  not 
traverse  the  affidavit  or  In  any  way  deny  that  she  was  a  nonresident, 
there  is  no  Issue  made  upon  the  question  of  nonresldence  of  de- 
fendant, and  as  to  the  attachment  the  plaintiff  Is  entitled  to  a  ]udg- 
luent  by  default 

2.  Attachment,  |  246* — when  judgment  for  plaintiff  on  the  at- 
tachment i88ue  and  on  the  meritt  sustained  by  sufficient  evidenee. 
In  attachment  to  recover  on  a  contract  for  advertising,  where  the 
attachment  was  based  on  the  nonresldence  of  defendant,  and  de- 
fendant filed  an  affidavit  of  defense  claiming  plaintiff  failed  to  pub- 
lish the  advertisements  as  agreed,  and  that  she  was  entitled  to  a 
set-off,  held  that  a  Judgment  In  favor  of  plaintiff  on  the  attachment 
issue  and  on  the  merits  was  sustained  by  sufficient  evidence,  the 
defendant  having  Introduced  no  evidence,  and  plaintiff's  evidence 
tended  to  show  defendant  was  a  resident  of  Italy  before  the  contract 
was  signed  and  a  resident  of  Massachusetts  after  the  attachment 
Issued  and  there  was  evidence  showing  that  plaintiff  complied  with 
the  contract,  that  defendant  had  made  a  partial  payment  after  the 
contract  was  concluded  and  that  defendant's  husband  had  written  a 
letter,  which  defendant  had  adopted,  asking  for  a  postponement  of 
payment. 

3.  Set-ofp  and  recoupment,  S  43* — when  defendant  not  entitled 
to  instruction  for  set-off.  Where  there  i»  no  evidence  tending  to 
prove  a  claim  of  set-off,  defendant  is  entitled  to  no  instruction  re- 
garding the  same. 


Owen  Murphy,  Plaintiff  In  Error,  t.  Gunning  System, 

Defendant  in  Error. 

Gen.  No.  18,820.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Geobgk  W. 
Patton,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1912.  Reversed  and  ronanded.  Opinion  filed  De- 
cember 31,  1913. 

*Se6  minoii  Motoi  Dls«tt,  Vols.  XI  to  XY,  lame  tople  and  MCtloin  number. 
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Statement  of  the  Case. 

Action  by  Owen  Murphy  against  Gunning  System  to 
recover  for  personal  injuries  sustained  by  plaintiff 
by  falling  from  the  top  of  the  framework  of  one  of  de- 
fendant's signboards  while  employed  by  defendant  in 
removing  panels  therefrom.  From  a  judgment  in  favor 
4of  defendant  on  a  directed  verdict,  plaintiff  brings 
error. 

Gbobgb  E.  Gobmak,  for  plaintiff  in  error;  Whxiam 
H.  'ELouLY,  of  counsel. 

HiiTBY  W.  WoLSBMT,  f or  defendant  in  error. 

Mb.  JtJSTiOB  Duncan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mi.8TEB  AND  SEBYAKT,  §  770* — When  direction  of  verdict  in  ac- 
tion "by  employe  for  injury  v)h%'le  repairing  signlMord  error.  In  an  ac- 
tion by  an  employe  against  a  signboard  company  to  recover  for  In- 
juries sustained  by  falling  from  the  top  of  the  framework  of  a  cer- 
tain signboard,  the  declaration  alleging  that  the  company  was  neg- 
ligent in  constructing  and  maintaining  the  framework  in  safe  con- 
dition for  plaintiff  to  work  thereon,  and  the  evidence  showing  that 
plaintiff  was  precipitated  to  the  ground  by  reason  of  a  timber,  upon 
which  he  was  obliged  to  stand,  giving  way  so  that  he  fell  forward 
on  another  cross-timber  at  the  top  of  the  framework  which  broke  f»y 
reason  of  a  concealed  knot  therein,  held  that  the  evidence  required 
the  court  to  submit  the  case  to  the  Jury  and  that  the  court  erred  in 
directing  a  verdict  for  defendant. 

2.  Mastee  and  siatVAHT,  I  368* — when  emptoye  may  recover  for 
iniwrien  resulting  frofn  defective  construction  of  signboard  on  which 
he  was  required  to  work.  Where  a  person  employed  to  repair  sign- 
boards is  charged  with  the  duty  to  inspect  the  framework,  to  detect 
any  dangers  from  decay,  and  to  repair  and  report  such  defects,  and 
is  injured  while  removing  panels  from  the  signboard  by  reason  of  a 
defect  in  a  timber  nailed  to  the  post  of  the  framework  aa  a  foot- 
board, he  cannot  recover  If  the  footboard  was  defective  on  account 
of  decay  and  such  defect  was  the  sole  proximate  cause  of  the  In- 
jury, but  where  the  injury  was  also  caused  by  a  defect  In  a  timber 
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at  the  top  of  the  Bignboard,  which  was  a  concealed  knot  and  a  fault 
in  the  original  construction,  the  plalntifC  may  recover  where  both 
defective  timbers  are  the  proximate  cause  of  the  injury  and  there  is 
no  other  intervening  cause. 

3.  Master  and  servant,  |  137* — when  master  not  lial>l€  for  dan- 
gers of  place  to  work  or  appliances.  Master  may  employ  a  com- 
petent servant  to  demolish  or  to  make  a  well  known  dangerous  place 
or  appliance  safe  without  being  liable  because  such  place  or  appli- 
ance is  dangerous  to  the  employe. 

4.  Master  and  servant,  S  681* — when  evidence  of  employer's 
ownership  or  construction  of  signboard  sufficient  to  go  to  the  jury. 
In  an  action  by  an  employe  to  recover  for  injuries  sustained  while 
employed  in  repairing  signboards  for  defendant,  alleging  that  the 
injury  was  sustained  by  reason  of  defective  construction  of  the 
framework,  evidence  that  defendant  directed  plaintifC  to  repair  the 
signboard  and  that  plaintiffs  boss  was  the  man  who  had  the  work 
before,  held  sufficient  evidence  to  go  to  the  jury  on  the  question  of 
whether  the  framework  belonged  to  or  was  constructed  by  defendant 


t' 


Frances  E.  Schoden,  Appellant,  t.  John  Schaefer  et 

al.,  Appellees. 

Gen.  No.  18,370. 

1.  DEiaNAOx,  fi  56* — when  officers  of  district  jointly  liable  for  mis- 
application of  m4>ney  raised  to  pay  bonds.  The  treasurer  of  a  drain- 
age district  and  the  drainage  commisBioners  are  jointly  liable  in  an 
%[^tlon  for  money  had  and  received  brought  by  holder  of  bonds  is- 
sued by  the  drainage  district  under  R.  S.  1911,  p.  943,  J.  ft  A.  If  4340, 
to  recover  the  face  value  of  the  bonds  and  Interest  thereon  for  the 
misapplication  of  taxes  levied  and  collected  for  the  payment  of  such 
bonds,  where  the  treasurer  upon  orders  of  the  commissioners  paid 
out  such  fund  for  purposes  other  than  the  payment  of  the  bonds. 

2.  Drainage,  §  54* — when  treasurer  of  district  personally  liable 
for  misapplication  of  funds.  Instalments  of  taxes  levied  and  col- 
lected by  the  drainage  commissioners  to  pay  bonds  issued  by  the  dis- 
trict are  trust  funds  to  be  used  in  the  payment  of  the  bonds  only, 
and  the  treasurer  of  the  drainage  district  is  personally  liable  for 
misapplying  such  funds,  though  he  paid  them  out  on  orders  of  the 
drainage  commissioners. 

3.  Drainage,  §  56* — liability  of  district  for  misapplication  of 
funds  raised  to  pay  bonds.    Where  officers  of  a  drainage  district 
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misapply  funds  collected  to  meet  payment  of  bonds  issued  by  the 
district,  the  district  is  not  liable  for  any  part  of  its  funds  so  mis- 
applied. For  such  funds  the  b<Midholders  must  look  solely  to  the 
officers  who  misappropriated  them. 

4.  Dkainage,  fi  128* — power  to  levy  an  assessment  for  misapplied 
funds.  Where  funds  levied  and  collected  for  the  payment  of  bonds 
issued  by  a  drainage  district  have  been  misapplied,  no  second  as- 
sessment can  be  levied  and  collected  to  pay  the  same.  A  second 
assessment  cannot  be  levied  to  meet  a  past  indebtedness. 

6.  Drainage,  |  164* — when  officers  of  district  misapplying  illegal 
taxes  collected  not  liable  to  refund  to  taxpayers.  Officers  of  a  drain- 
age district  misapplying  funds  raised  by  an  illegal  assessment  are 
not  liable  to  the  taxpayers  to  refund  the  same  where  the  taxpayers 
voluntarily  paid  such  taxes  with  full  knowledge  of  all  the  facts 
concerning  them. 

6.  Actions,  S  15* — when  demand  not  necessary  before  suit.  De- 
mand before  suit  not  necessary  to  maintenance  of  an  action  against 
officers  of  a  drainage  district  for  misapplication  of  taxes  levied  and 
collected  to  pay  bonds  issued  by  the  district 

7.  Assumpsit,  action  op,  §  44* — nature  of  action  for  money  Tiad 
and  received.  Action  for  money  had  and  received  for  the  use  of 
plaintiff  is  an  equitable  action  and  lies  for  money  had  and  received 
by  the  defendant  which  in  equity  and  good  conscience  he  should 
not  retain.  The  law  in  such  case  implies  a  promise  to  pay  although 
there  is  no  privity  between  the  parties.  The  alleged  contract  is 
fictitious  and  the  right  to  recover  is  governed  by  principles  in  equity. 

8.  Assumpsit,  action  of,  fi  53* — when  lies  against  a  person  re- 
ceiving money  for  the  use  of  another.  Where  a  party  receives 
money  for  a  particular  purpose  and  falls  to  apply  it  to  that  purpose, 
he  is  liable  in  assumpsit  for  money  had  and  received  to  the  person 
to  whom  the  money  should  have  been  paid. 

9.  Officebs,  §  62* — when  public  officer  cannot  attack  validity  of 
bonds  in  action  for  misapplication  of  funds  raised  to  pay  the  bonds. 
In  an  action  against  the  officers  of  a  drainage  district  to  recover 
against  them  personally  for  misapplying  funds  raised  to  pay  bonds, 
the  officers  cannot  avoid  their  liability  by  alleging  and  proving  the 
illegality  of  the  bonds. 

10.  Officebs,  |  54* — when  pubUc  officers  personally  liable  for 
failure  to  perform  duties.  Where  public  officers  fail  to  perform  a 
public  duty  and  thereby  cause  an  injury  special  and  peculiar  to  such 
individual,  an  action  will  lie  against  them  personally;  and  if  the 
injury  is  caused  by  the  joint  action  of  the  officers,  a  joint  action  may 
be  maintained  either  in  the  case  of  a  breach  of  a  contract  express  or 
implied  or  in  the  violation  of  a  duty  whereby  a  tortious  injury  is 
inflicted. 
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11.  Appeal  and  erbob,  |  1672* — when  objection  for  miifoinder  of 
counts  U  toaived.  Objection  that  a  special  count  in  a  declaration  la 
in  tort  and  that  such  count  cannot  be  joined  with  the  common  counts 
or  any  count  in  assumpsit  is  waived  where  such  objection  does  not 
appear  to  have  been  urged  in  the  trial  court  and  the  genoral  issue 
in  assumpsit  was  pleaded  to  such  plea. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Joseph 
H.  Fitch,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1912.  Reversed  and  remanded.  Opinion  filed 
December  31, 1913. 

Abams^  Bobb  &  'Adams,  for  appellant ;  G.  L.  Wibe, 
of  counsel. 

Gail  E.  Demino  and  Louis  J.  Piebson,  for  appel- 
lees. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

February  27,  1909,  Frances  K.  Schoden,  appellant 
and  owner  of  certain  bonds  issued  by  Drainage  District 
No.  1  of  the  Town  of  New  Trier,  Cook  County,  Illinois, 
brought  this  action  against  appellees  to  recover  $1,000, 
the  face  value  of  said  bonds  and  interest  thereon.  The 
trial  of  the  cause,  and  of  three  other  similar  suits  here- 
inafter named  and  consolidated  by  agreement  with  this 
case  for  trial  in  the  lower  court  was  had  before  the 
court  without  a  jury  and  on  February  3, 1912,  the  court 
found  the  issues  in  favor  of  appellees  in  all  the  cases 
and  entered  judgment  accordingly. 

The  declaration  in  this  case  consists  of  a  special 
count  and  the  common  counts  in  assumpsit,  including 
the  count  for  money  had  and  received  by  appellees  to 
and  for  the  use  of  appellant.  The  special  count  sets 
forth,  in  substance,  that  on  December  27,  1902,  the 
regularly  elected,  qualified  and  acting  drainage  com- 
missioners of  said  drainage  district  passed  resolutions 
in  due  form  authorizing  and  directing  the  issue  of  one 
hundred  and  twenty  bonds  of  said  district  in  the  prin- 
cipal sum  of  $50  each,  payable  with  six  per  cent,  in- 

*8e«  llllnoU  Notei  Digest,  Vols.  XI  to  XV,  MUBiQ  topic  wnd  veetlmi  mmiber. 


Chicago — First  Disteict — ^December,  1913.        459 


Schoden  y.  Schaefer,  184  111.  App.  456. 


terest,  forty  of  said  bonds  to  be  marked  *' Series  A*' 
and  payable  December  1,  1903,  forty  thereof  to  be 
marked  ''Series  B''  and  payable  December  1, 1914,  and 
forty  thereof  to  be  marked  ''Series  C'^  and  payable 
December  1,  1905,  pursuant  to  an  Act  of  the  General 
Assembly  of  Illinois  in  force  June  15,  1895,  for  the 
purposes  of  constructing  a  system  of  drainage  in  said 
district,  the  principal  and  interest  being  payable  from 
the  receipts  of  a  special  assessment  which  was  levied 
by  said  commissioners  against  the  property  in  said 
district  to  pay  for  said  improvements ;  tiiat  appellant 
is  the  owner  of  twenty  of  said  bonds  of ''  Series  0 ' '  and 
the  last  interest  coupons  of  three  dollars  each  attached 
to  them  and  which  were  executed  and  delivered  by  said 
commissioners,  February  16,  1903 ;  that  thereafter  ap- 
pellee, John  Schaefer,  was  the  selected  and  qualified 
treasurer  of  said  district  and  as  such  treasurer  did  re- 
ceive into  his  hands  the  moneys  levied  and  collected  to 
pay  said  bonds;  that  the  other  appellees  were  after 
the  execution  and  delivery  of  said  bonds  the  duly  elect- 
ed, qualified  and  acting  drainage  commissioners  of 
said  district  at  the  times  of  the  receipt  of  said  moneys ; 
that  notwithstanding  their  duty  in  the  premises  to  ap- 
ply said  moneys  to  the  payment  of  said  bonds,  never- 
theless said  appellees  as  said  commissioners  did  then 
and  there  authorize  and  direct  said  appellee,  Schaefer, 
as  treasurer,  aforesaid,  to  pay  out  and  expend  said 
moneys  to  other  parties  for  other  purposes  than  the 
payment  of  the  bonds  and  for  which  payment  said 
moneys  were  levied  and  collected,  and  said  Schaefer, 
as  treasurer,  did  pay  out  said  moneys  to  other  persons 
for  purposes  other  tiian  the  payment  of  said  bonds,  al- 
though appellant  after  the  maturity  of  said  bonds  de- 
manded and  requested  appellee  to  pay  said  bonds  ac- 
cording to  the  tenor  and  effect  thereof,  but  apx>ellee8 
have  refused  to  pay  the  same,  or  the  interest  thereon, 
or  any  part  thereof,  etc. 

To  the  common  counts  appellees  filed  the  general 
issue  in  assiimpsit.    Appellees,  Schneider,  Laubach 
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and  Roemer,  jointly  filed  the  general  issue  in  assumpsit 
to  the  first  count.  Appellee,  Schaef er,  filed  the  general 
issue  in  assumpsit  to  the  first  count  and  also  a  special 
plea,  in  substance,  that  at  the  times  alleged  in  said 
declaration  he  was  the  duly  appointed  and  qualified 
treasurer  of  said  drainage  commissioners  and  that  he 
received  said  moneys  as  such  treasurer;  that  in  his 
said  official  capacity  he  paid  out  said  moneys  in  good 
faith  for  the  uses  and  benefit  of  said  drainage  dis- 
trict under  and  in  acordance  with  the  order  of  said  duly 
elected  and  qualified  drainage  commissioners,  and  only 
upon  orders  duly  signed  by  their  chairman  and  coim- 
tersigned  by  their  clerk,  and  has  not  now,  and  had  not 
at  the  time  of  the  alleged  demand  upon  him,  any  of  said 
moneys  as  such  treasurer,  and  did  not  at  any  time 
promise  to  pay  appellant  said  moneys  or  any  part 
thereof.  The  court  sustained  a  demurrer  to  said 
special  plea,  and  appellee,  Schaef  er,  elected  to  stand  by 
his  said  special  plea.  Appellees,  Schneider,  Laubach 
and  Eoemer,  then  filed  a  further  special  plea  duly 
sworn  to  denying  joint  liability,  on  which  issue  was 
taken. 

The  three  other  suits  against  said  appellees  were 
brought  on  certain  other  of  said  bonds  executed  by 
said  drainage  commissioners,  one  by  Helen  Sesterhenn, 
executrix  of  the  last  will  of  Matemus  Schaefer,  de- 
ceased, another  by  Egidius  Meyer,  and  the  third  by 
An/na  Huerter,  all  of  which  are  here  on  appeal,  and 
are  in  this  court  numbered  respectively  18,371,  18,372 
and  18,373  (supra  p.  472),  and  were  all  consolidated 
for  hearing  by  order  of  this  court  with  the  case  of  ap- 
pellant, Schoden,  and  in  all  three  of  said  causes  it  is 
stipulated  that  the  judgment  of  this  court  in  this,  the 
Schoden  case,  shall  be  the  judgment  of  this.oourt  in 
all  of  said  other  three  causes. 

From  the  further  stipulations  of  the  parties  to  said 
four  suits  and  the  evidence  offered  it  clearly  appears 
that  the  said  special  count  of  the  declaration  was 
proved  and  that  said  drainage  district  was  organized 
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October  2,  1902,  under  the  provisions  of  the  Farm 
Drainage  Act  for  a  system  of  combined  drainage, 
which  provisions  begin  with  paragraph  85  of  chapter 
42  of  Kurd's  Revised  Statutes,  1911,  p.  901.  (J.  &.  A. 
^  4485).  Under  the  provisions  of  said  act  the  commis- 
sioners of  highways  of  said  township,  Fred  Schramm, 
Ignatz  Schweiger  and  Paul  Nanzig,  acted  as  drainage 
commissioners  for  the  district  to  March  16, 1903,  when 
appellees,  Schafer,  Schneider  and  Laubach,  were 
elected  and  qualified  as  drainage  commissioners  and 
served  as  such  to  March  22, 1904.  Casper  Eoemer  then 
succeeded  John  Schaefer  as  such  commissioner,  but 
died  shortly  after  his  election,  and  on  June  4,  1904, 
appellees,  Schaefer,  Schneider  and  Laubach,  were 
the  duly  elected  and  qualified  drainage  commissioners 
of  said  district  and  served  as  such  to  and  including 
March  10,  1906,  but  were  not  at  any  other  period  of 
time  altogether  the  acting  drainage  commissioners  of 
the  district.  Appellee,  Schaefer,  was  the  duly  elected 
and  acting  treasurer  of  the  district  from  the  date  of 
its  organization  to  and  including  September  29,  1911, 
and  Gangolf  Sesterhenn  was  its  clerk  and  clerk  of 
said  township  for  the  same  time.  On  December  4, 
1902,  by  resolution,  the  drainage  commissioners  esti- 
mated and  stated  the  cost  of  the  entire  drainage  sys- 
tem as  follows : 
For  clearing  and  constructing  ditches,  etc.,.$  7,200.00 

For  damages  to  lands  taken  for  drains 800.00 

For  engineer's  fees  and  assistant's  compen- 
sation           350.00 

For  compensation  to  drainage  Commission- 
ers, treasurer  and  clerk 700.00 

For  incidental  expenses 200.00 

For  Court  Costs  and  Attorney  fees 750.00 

Total  $10,000.00 

The  commissioners  caused  to  be  made  a  classifica- 
tion of  the  lands  in  the  district  and  a  levy  and  assess- 
ment of  $10,000,  apportioned  as  aforesaid,  for  the  pur* 
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pose  of  making  the  said  improvement  as  provided  by 
plans  and  specifications,  $2,000  of  which  sum  was  im- 
posed against  the  commissioners  of  highways  of  said 
township  by  reason  of  benefits  to  the  highways  thereof, 
and  the  other  $8,000  was  levied  and  assessed  against 
the  landowners  of  the  district.  Upon  a  petition  of  a 
majority  of  the  landowners,  the  levy  and  assessment  of 
$8,000  was  by  resolution  of  the  drainage  commissioners 
on  December  27,  1902,  divided  into  four  eqnal  instal- 
ments of  $2,000  each,  one  instalment  payable  forthwith, 
and  the  other  three  instalments  were  payable  respec- 
tively, December  1, 1903,  December  1, 1904  and  Decem- 
ber 1,  1905,  all  drawing  six  per  cent,  interest.  To  se- 
cure the  deferred  instalments  three  series  of  bonds 
were  determined  upon  and  were  to  be  known  and 
described  as  set  forth  in  appellant's  special  count 
aforesaid,  and  were  payable  at  the  State  Bank  of 
Evanston,  Cook  county,  Illinois.  The  said  bonds 
were  prepared  accordingly  and  "Series  B'^  and 
''Series  C"  thereof  were  sold,  and  appellants  in 
said  four  causes  are  conceded  to  be  owners  of  cer- 
tain of  the  bonds  sold  as  follows:  Frances  K.  Scho- 
den, twenty  bonds  of  **  Series  C,^'  numbered  from  1 
to  20  inclusive,  of  the  face  value  of  $1,000;  Egidius 
Meyer,  twelve  bonds  of  ''Series  C,**  numbered  29  to 
40  inclusive,  $600 ;  Helen  Sesterhenn,  executrix,  twenty 
bonds  of  "Series  B,"  numbered  1  to  20  inclusive, 
$1,000;  Anna  Huerter,  twenty  bonds  of  "Series  B,'* 
numbered  21  to  40  inclusive,  $1,000.  William  Kossow 
was  shown  to  have  purchased  the  other  eight  bonds  of 
' '  Series  C, ' '  $400,  which  are  also  unpaid,  but  not  liti- 
gated in  said  suits.  The  forty  bonds  known  as  "Series 
A"  were  never  sold  by  the  commissioners,  it  being 
considered  unnecessary,  because  so  many  landowners 
elected  to  and  did  pay  in  cash  all  four  of  the  instal- 
ments of  taxes,  so  far  as  levied  and  assessed  against 
their  lands.  Of  the  $4,000  in  bonds  issued  by  the 
drainage  district,  all  of  which  were  issued  under  the 
Act  of  June  15, 1905  (Hurd's  Statutes,  1911,  p.  943,  J. 
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&  A.  ^  4340),  no  part  of  the  principal  thereof  has  ever 

been  paid,  as  shown  by  the  evidence,  and  the  interest 

thereon  has  been  paid  up  to  DecemlDer  1,  1907.    The 

treasurer's  reports  in  evidence  show  the  receipts  of 

the  district  to  be  as  follows : 

To  July,  1906,  from  land  owners  on  instal- 
ment taxes $5,409.73 

Up  to  December,  1908,  from  the  County  Col- 
lector and  treasurer 4,319.21 

March  31, 1908,  from  the  Town  Collector 648.87 

March  5,  1903,  from  the  Commissioners  of 
Highways,  assessment 2,000.00 

October  17,  1903,  from  the  Commissioners  of 
Highways,  on  sewer  pipes 1,000.00 

December  1, 1904,  from  the  Commissioners  of 
Highways  185.00 

March  5, 1903,  from  sale  of  bonds  and  accrued 
interest  4,040.00 

September  5,  1903,  from  Charles  Schuette, 
donation  to  district 25.00 

May  30,  1904,  from  M.  &  St.  P.  K.  E.  Co.,  for 
damage  to  pipes 6.58 

October  21, 1904,  from  Fred  Scheuber  towards 
catch  basin 20.00 

Total $17,654.39 

No  other  levy  for  any  purpose  was  ever  made  and 
collected  by  the  said  district,  and  the  said  total  sum 
represents  the  total  sum  received  by  said  district  from 
all  sources  up  to  October  31,  1910.  Of  said  total  sum 
collected  by  said  treasurer  the  sum  of  $11,578.01  was 
collected  prior  to  June  4,  1904,  or  prior  to  the  time 
appellees  constituted  the  treasurer  and  board  of  drain- 
age commissioners  for  said  district.  The  total  sum 
spent  by  the  treasurer  and  former  drainage  commis- 
sioners up  to  June  4,  1904,  was  $11,524.05.  Of  said 
total  sum  the  following  amounts  came  into  the  appel- 
lee Schaefer 's,  hands  as   treasurer   aforesaid  from 
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Jmie  4,  1904,  to  March  10, 1906,  towit: 

June  4,  1904,  Balance  not  paid  out $     53.96 

Oct.  7, 1904,  to  Dec,  1904,  3d  instalment  taxes  674.91 
Oct.  7, 1904,  to  Jan.,  1906,  4th  instalment  taxes  617.46 
Jan.  20,  1905,  to  Nov.,  1905  from  County 

Treasurer    1,006.64 

Aug.  3,  1904,  to  Aug.  7,  1904,  2d  instalment 

taxes    553.55 

Dec.  1,  1904,  from  Highway  Commissioners . .  185.00 
Oct.  21,  1904,  from  Fred  Scheuber  towards 

catch  basin 20.00 

Total  $3,111.52 

During  the  same  time,  from  June  4,  1904,  to  March 
10, 1906,  appellee,  Schaefer,  as  treasurer,  paid  out,  on 
order  of  the  commissioners,  the  following  amounts : 
From  October  8, 1904,  to  November  5, 1905,  to 
contractors  for  constructing  drains,  etc. . .  .$1,558.03 

March  11, 1905,  Hoffman  Bros.,  lumber 6.72 

Jan.  5,  1905,  to  parties  for  cleaning  ditch,  G. 

P.  Av 31.00 

Jan.  27, 1906,  F.  A.  Windes  as  engineer 184.27 

Jan.  18, 1906,  R.  W.  Boddinghouse,  as  attorney       35.00 
Jan.  3  to  March  11, 1905,  officers  fees,  Commis- 
sioners, clerk  and  treasurer 262.49 

Dec.  8,  1905,  Philip  Doetch,  Committee  mem- 
ber         ^o.OO 

Jan.  20,  1905,  John  Hanberg,  County  Treas- 
urer, percentage 7.70 

Jan.  3,  1905,  and  January,  1906,  C.  H.  Bush, 

printing  reports  22.00 

Jan.  3, 1905,  and  April  1, 1905,  Jacob  Eoemer, 

for  house  of  election 7.50 

Dec.  1,  1904,  and  Jan.  18,  1906,  to  owners  of 
$4,000  of  bonds,  interest  for  1904  and  1905 . .     480.00 

Total  $2,609.71 

There  was  received  by  appellee,  Schaefer,  as  treas- 
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urer  of  said  district  after  March  10, 1906,  the  following 
accounts : 

March  11, 1906,  Balance  not  paid  out $  501.81 

Sept.  18,  1907,  from  land  owners,  4th  instal- 
ment taxes 181.66 

Sept.  18, 1907,  from  County  treasurer 350.00 

Dec.  23, 1907,  from  County  treasurer 470.95 

March  31, 1908,  from  Town  Collector 648.87 

Dea  21, 1908,  from  County  treasurer 1,367.34 

Total  $3,520.63 

Subsequent  to  March  10, 1906,  appellee,  Schaef  er,  as 
treasurer  of   said   district,   paid   out   the   following 
amounts  on  order  of  commissioners  other  than  ap- 
pellee commissioners  towit : 
July  16,  1906,  to  Aug.  16,  1910,  for  cleaning 

and  repairing  drains,  etc $  477.40 

Oct.  30,  1909,  paid  for  bridge  on  private  lane       40.37 
Dec.  12, 1906,  to  Oci  30,  1909,  Officers  of  Dis- 
trict and  bond  for  officer 332.10 

Dec.  31, 1907,  C.  H.  Bush  for  printing  reports       10.00 
Jan.  26, 1907,  to  March  31, 1910,  for  attorneys     687.50 

Nov.  and  Dec,  1906,  paid  engineers 30.00 

Sept.  21, 1907,  and  Jan.  9, 1909,  paid  on  $4,000 
of  bonds,  interest  for  1906  and  1907 480.00 

Total  $2,057.37 

Oct.  31,  1910,  Balance  in  treasury $1,463.26 

The  several  amounts  collected  by  appellee,  Schaefer, 
as  treasurer,  from  the  county  treasurer,  the  **town  col- 
lector^' and  from  the  commissioners  of  highways,  ex- 
cept as  above  shown,  are  not  designated  by  the  treas- 
urer's reports,  and,  therefore,  it  cannot  be  ascertained 
definitely  from  the  evidence  in  this  record  how  much 
thereof,  if  any,  represents  collections  from  the  third 
and  fourth  instalments  of  taxes  that  were  evidently 
levied  for  the  purpose  of  paying  tie  $4,000  of  bonds 
and  the  interest  thereon.  For  that  reason  also  we  can- 
not ascertain  definitely  hoW  much  of  the  third  and 

Vol.  cLxxxrv  so 
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fourth  instalment  taxes  were  received  by  said  treas- 
urer prior  to  June  4,  1904,  or  subsequent  to  March  10, 
1906,  or  between  those  dates.  It  may  be  assumed,  how- 
ever, that  the  $53.96  balance  in  the  treasury,  June  4, 
1904,  belonged  to  those  funds  as  $1,184.60  of  the  third 
and  fourth  instalment  taxes  had  been  collected  prior 
thereto  and  only  the  sum  of  $240  interest  was  paid  on 
the  bonds.  The  showing  then  as  made  by  this  record 
without  contradiction  is  that  during  the  whole  time 
appellees  were  serving  together  as  drainage  commis- 
sioners and  treasurer  of  said  drainage  district,  June 
4,  1904,  to  March  10,  1906,  the  treasurer  received 
$1,346.33  of  the  taxes  levied  and  collected  to  pay  said 
bonds  and  only  applied  thereon  the  sum  of  $480  as  in- 
terest for  1904  and  1905,  leaving  a  balance  of  $866.33 
that  should  have  been  applied  to  the  payment  of  the 
principal    thereof.     Assuming   that   the    balance    of 

$501.81  in  the  treasury  March  11,  1906,  belongs  ex- 
clusively to  the  funds  collected  to  pay  the  bonds,  it  is 
clear  that  appellees  by  their  joint  action  misapplied 
the  sum  of  $364.52,  and  also  that  part  of  the  $1,006.64 
received  by  them  from  the  county  treasurer,  if  any, 
that  was  collected  by  the  said  treasurer  on  the  third  and 
fourth  instalment  taxes  levied  to  pay  said  bonds.  The 
evidence  further  shows  that  of  the  $10,000  estimated, 
appropriated  and  levied  as  the  total  costs  to  the  dis- 
trict for  the  construction  of  the  drains,  etc.,  and  for 
the  expenses  connected  therewith,  every  item  of  that 
cost  and  expense,  as  above  itemized  by  the  commis- 
sioners, was  overpaid  prior  to  June  4,  1904. 

The  court  properly  held  as  legal  propositions  that 
the  instalments  of  taxes  levied  and  collected  for  the 
payment  of  the  bonds  held  by  appellant  were  trust 
funds  to  be  used  in  payment  of  said  bonds  only ;  that 
appellee,  Schaefer,  became  personally  liable  to  ap- 
pellant for  misapplying  said  funds,  although  he  paid 
them  out  by  order  of  the  drainage  commissioners ;  and 
that  the  commissioners  of  the  district  were  also  liable 
to  appellant  in  a  proper  action  for  wrongfully  order- 
ing their  said  treasurer  to  pay  out  said  funds  on  other 
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obligations  or  claims  against  the  district.  The  court 
also  held  that  appellees  were  not  jointly  liable,  and 
that  an  action  of  assumpsit  will  not  lie  against  appel- 
lees jointly  for  the  recovery  by  appellant  of  the  funds 
so  misappropriated.  To  the  latter  holdings  of  the 
court  we  cannot  assent.  It  is  the  law,  as  argued  by  ap- 
pellees, that  in  actions  ex  contractu  the  burden  is  on 
the  plaintiff  to  establish  his  case  of  joint  liability 
against  all  the  defendants  when  joint  liability  is  denied. 
Griffith  V.  Furry,  30  111.  251;  Cassady  v.  Trustees  of 
Schools,  105  111.  560;  United  Workmen  v.  Zuhlke,  129 
HI.  298;  Kingsland  v.  Koeppe,  137  111.  344;  Powell  Co. 
V.  Finn,  198  111.  567. 

Appellees'  counsel  also  contend  that  the  first  count 
of  the  declaration  is  in  tort  and  that  such  a  count  can- 
not be  joined  with  the  common  counts  or  any  count 
in  assumpsit,  and  that,  therefore,  appellant  cannot  re- 
cover in  this  case.  No  such  contention  appears  to  have 
been  made  in  the  lower  court,  and,  besides,  appellees 
pleaded  the  general  issue  in  Orssumpsit  to  the  special 
count,  and  thereby  have  waived  the  right  to  insist  that 
said  count  is  in  tort,  or  that  there  is  a  misjoinder  of 
counts.  We  deem  it  unnecessary  to  further  consider 
the  first  count  of  the  declaration,  as  we  predicate  our 
holding  that  appellant  was  entitled  to  a  judgment  in 
this  case  on  the  evidence  under  the  common  counts  and 
particularly  under  the  count  for  money  had  and  re- 
ceived by  appellees  to  the  use  of  appellant.  Where  a 
party  receives  money  for  a  particular  purpose  and 
fails  to  apply  it  to  that  purpose  he  is  liable  in  assump- 
sit for  money  had  and  received  to  the  person  to  whom 
the  money  should  have  been  paid.  Parker  v.  Fisher, 
Fuller  &  Co.  39  111.  164. 

The  action  for  money  had  and  received  for  the  use 
of  the  plaintiff  is  an  equitable  action  and  lies  for 
money  had  and  received  by  the  defendant,  which  in 
equity  and  good  conscience  he  should  not  retain,  but 
should  pay  to  the  plaintiff.  The  right  of  recovery  in 
such  action  depends  upon  two  things :    First,  that  the 
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defendant  has  actually  received  the  money;  and,  sec- 
ond, that  in  equity  and  good  conscience  he  should  pay 
it  to  the  plaintiff.  The  law  in  such  case  implies  a 
promise  to  pay,  although  there  is  no  privity  between 
the  parties.  The  alleged  contract  is  fictitious  and  the 
right  of  recovery  is  governed  by  principles  of  equity. 
Morris  v.  Jamieson,  99  HI.  App.  32;  Richolson  v. 
Moloney,  195  111.  575 ;  Donovm  v.  Purtell,  216  111.  629 ; 
Highway  Commissioners  v.  City  of  Bloomington,  253 
ni.  164. 

It  has  been  frequently  said  by  appellees  in  their 
argument  that  all  the  said  funds  were  received  by  ap* 
pellee,  Schaefer,  as  treasurer,  and  that  the  other  ap- 
pellees, the  commissioners,  received  no  money,  and, 
therefore,  there  can  be  no  action  for  money  had  and  re- 
ceived  against  them.  The  treasurer  was  appointed  by 
the  appellees,  the  commissioners,  and  he  received  the 
money  for  the  drainage  commissioners,  whose  officer 
he  was,  and  to  and  for  the  use  of  the  bondholders. 
The  treasurer  and  the  commissioners  held  and  con- 
trolled the  funds,  and  the  bond  holders  could  not  get 
them  except  by  the  order  of  the  commissioners  and  by 
payment  on  such  orders  by  the  treasurer,  i.  e.,  without 
the  joint  action  of  the  commissioners  and  the  treas- 
urer. The  commissioners  had  the  right  and  the  power 
at  all  times,  and  it  was  their  duty  to  control  the  funds 
in  the  treasurer 's  hands  and  to  direct  him  to  pay  them 
out  for  the  purposes  for  which  they  were  received,  and 
the  treasurer  could  not  legally  pay  them  out,  except  by 
such  direction.  By  their  concerted  acts  the  commis- 
sioners and  the  treasurer  diverted  funds  received  for 
the  use  of  appellant  and  paid  them  to  others.  Hence, 
they  are  jointly  liable  to  her  for  the  amount  so  by  him 
diverted.  Paragraphs  89a,  89b,  105  and  112,  chapter 
42,  Hurd's  Statutes  1911  (J.  &  A.  ^  4490,  4491,  4507, 
4514) ;  Lovingston  v.  Board  of  Trustees,  99  HI.  564- 
572;  City  of  Springfield  v.  Ednvards,  84  HI.  626-633; 
Law  V.  People,  87  111.  385-399 ;  Barton  v.  Minnie  Creek 
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Drain.  Dist,  112  111.  App.  640;  Russell  v.  Tate,  52 
Ark.  541 ;  City  of  Blair  v.  Lantry,  21  Neb.  247. 

It  is  suggested  that  the  liability  of  appellee,  Schae- 
fer,  is  on  his  official  bond,  and  that  the  other  appellees 
may  be  liable  in  a  proper  action  in  tort.  The  one 
question  we  are  to  decide  is  whether  or  not  they  are 
jointly  liable  in  this  action,  and  it  is  not  an  answer 
thereto  to  determine  that  they  are  liable  in  other 
actions.  Where  public  officers  fail  to  perform  a  public 
duty  and  thereby  cause  an  injury  special  and  peculiar 
to  such  individual,  an  action  will  lie  against  them  per- 
sonally. Gage  v.  Springer,  211  HI.  200.  If  the  injury 
is  caused  by  the  joint  action  of  the  officers,  a  joint 
action  may  be  maintained  either  in  the  case  of  a  breach 
of  contract  expressed  or  implied,  or  in  the  violation  of 
a  duty  whereby  a  tortious  injury  is  inflicted.  Appel- 
lees were  trustees  in  the  management  and  application 
of  the  funds  levied  and  collected  to  pay  the  bonds  in 
question  and  their  misapplication  of  them  was  a  breach 
of  trust  and  a  breach  of  their  implied  contract  to  prop- 
erly apply  them,  and  amounted  to  a  conversion  of  the 
funds.  Such  misapplication  or  conversion  could  not 
have  happened,  or  did  not  happen,  otherwise  than  by 
their  joint  action.  The  statute  required  them  to  re- 
ceive and  pay  out  those  funds  only  for  the  specific  pur- 
poses for  which  they  were  collected  in  case  the  bonds 
were  not  registered  with  the  State  auditor,  as  hap- 
pened in  this  case,  as  is  further  disclosed  by  para- 
graphs 194  and  197  of  the  Act  of  1895,  under  which  the 
bonds  were  issued.  Chapter  42,  Hurd's  Rev.  St.  1911, 
pp.  934,  935,  (J.  &  A.  ^  4572,  4575). 

It  was  the  treasurer's  duty  to  so  receive  and  apply 
said  funds,  although  ordered  by  the  commissioners  to 
pay  them  out  for  other  valuable  services  to  the  dis- 
trict. The  court,  therefore,  properly  sustained  the 
demurrer  to  his  special  plea.  City  of  East  St.  Louis 
V.  Flannigen,  34  111.  App.  596 ;  People  v.  Hummel,  215 
111.  71. 

It  is  also  suggested  that  suit  should  have  been 
brought  against  the  drainage  district  as  it  appears  that 
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there  were  funds  in  the  hands  of  its  treasurer  sub- 
ject to  the  payment  of  the  bonds  when  this  suit  was 
brought.  There  is  no  doubt  that  a  suit  may  be  main- 
tained against  the  municipal  corporation  for  whatever 
of  such  funds  may  be  in  its  treasury.  Conway  v.  City 
of  Chicago,  237  111.  X28 ;  Bradbury  v.  Vandalia  Levee 
d  Drainage  Dist.,  236  111.  36. 

No  such  suit,  however,  for  such  funds  already  mis- 
applied and  not  in  the  treasury  of  the  district  can 
be  maintained  against  it.  Such  funds  having  been 
levied  and  collected  for  the  payment  of  the  bonds  in 
question,  no  second  assessment  can  be  levied  and  col- 
lected to  pay  the  same.  A  second  assessment  cannot 
be  levied  to  meet  a  past  indebtedness.  The  drain- 
age district  is,  therefore,  not  liable  for  any  part  of 
the  funds  misapplied  by  appellees.  For  those  funds 
appellant  must  look  solely  to  the  oflScers  who  mis- 
appropriated them.  Ahrens  v.  Minnie  Creek  Drain. 
Dist.,  170  111.  262;  Drainage  Commissioners  v.  Kinney, 
233  111.  67;  Barton  v.  Minnie  Creek  Drain.  Dist.,  112 
HI.  App.  640 ;  Bradbury  v.  Vandalia  Levee  (&  Drainage 
Dist,  236  111.  36. 

It  is  finally  argued  by  appellees  that  the  bonds  in 
question  are  absolutely  void,  because  the  meetings  of 
the  drainage  commisioners  to  organize  the  district,  to 
classify  the  lands,  to  levy  the  assessments  and  to  au- 
thorize the  bonds  were  all  held  outside  of  the  bound- 
aries of  the  district,  and  that,  therefore,  appellant  can- 
not recover.  This  suit  is  not  on  the  bonds,  but  is  a  per- 
sonal action  against  appellees  for  money  had  and  re- 
ceived by  them  to  appellant's  use.  Appellees  received 
the  funds  in  question  under  the  statute,  for  the  sole 
purpose  of  paying  the  bonds  in  question.  They  cannot 
avoid  their  liability  to  appellant  by  alleging  or  prov- 
ing the  illegality  of  the  bonds.  Ross  v.  Curtiss,  31  N. 
T.  606 ;  Morris  v.  State,  47  Tex.  583 ;  Highway  Com- 
missioners V.  City  of  Bloomington,  253  HI.  164. 

There  is  no  liability  of  appellees  to  refund  or  to  re- 
pay to  any  taxpayers  of  the  district  any  of  the  taxes 
or  assessments  voluntarily  paid  by  them  no  matter  how 
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illegal  the  taxes  collected  may  have  been.  The  evi- 
dence tends  to  show  the  taxes  in  question  were  paid 
voluntarily  by  the  taxpayers,  and  such  payments  must 
at  any  rate  be  presumed  to  have  been  made  voluntar- 
ily until  the  contrary  is  made  to  appear.  The  taxes 
were  spent  for  the  benefit  of  the  district  and  could  not 
have  been  legally  refunded.  It  is  the  well  established 
law  of  this  State  that  money  paid  voluntarily  by  one 
with  knowledge  or  means  of  knowledge  of  all  the  facts 
cannot  be  recovered.  Also,  that  one  who  has  volun- 
tarily paid  to  the  collector  or  to  the  treasurer  of  a 
municipality  a  void  tax  with  full  knowledge  of  all  the 
facts  concerning  the  same  cannot  recover  such  tax  by 
set-off  or  otherwise.  Yates  v.  Royal  Ins.  Co.,  200  HI. 
202;  Otis  V.  People,  196  111.  542.  See  also  Elston  v. 
City  of  Chicago,  40  111.  514;  Falls  v.  City  of  Cairo,  58 
HI.  403;  Swanston  v.  I  jams,  63  111.  165,  a  suit  to  re- 
cover drainage  taxes  illegally  assessed.  City  of  Chi- 
cago V.  McGovern,  226  HI.  403;  Illinois  Glass  Co.  v. 
Chicago  Telephone  Co.,  234  111.  535. 

From  whatever  angle  the  matter  is  viewed  appellant 
was  legally  and  equitably  entitled  to  receive  the  funds 
collected  by  appellees  that  had  been  levied  for  the 
payment  of  her  bonds,  and  it  was  against  equity  and 
good  conscience  to  withhold  them  from  her.  Appellees, 
however,  are  only  jointly  liable  to  appellant  for  the 
taxes  received  by  them  for  the  payment  of  her  bonds 
and  misapplied  by  their  joint  action.  They  are  not 
jointly  liable  for  any  such  funds  misapplied  prior  to 
June  4,  1904,  or  subsequent  to  March  10,  1906.  Ap- 
pellant was  also  entitled  to  recover  interest  at  the  rate 
of  five  per  cent,  from  December  1,  1907,  to  which  time 
the  interest  thereon  had  been  paid  by  the  district,  and 
no  demand  by  her  before  suit  was  necessary  to  the 
maintenance  of  her  action.  Chapman  v.  Burt,  77  HI. 
337;  Smyth  v.  Stoddard,  203  111.  424;  Highway  Com- 
missioners V.  City  of  Bloomington,  253  111.  164. 

The  judgment  is  reversed  and,  as  the  entire  liability 
of  appellees  is  not  fully  disclosed  by  the  record,  the 
cause  is  remanded.  Reversed  and  remanded. 
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Sesterhenn  v.  Schneider,  184  111.  App.  472. 


Helen  Sesterhenn,  Administratrix  of  the  estate  of  M. 
Schaefer,  Appellant,  t.  Joseph  Schneider  et  aU, 
Appellees. 

Gen.  No.  1S,371. 

EgldluB  Meyer,  Appellant,  y.  John  Sehaefer  et  al.. 

Appellees. 

Gen.  No.  1S,373. 

Anna  Hnerter,  Appellant,  y.  John  Sehaefer  et  al., 

Appellees. 

Gen.  No.  1S,373.    (Not  to  be  reported  in  fnll.) 

Appeals  from  the  Superior  Court  of  Cook  county;  the  Hon.  Joseph 
H.  Fitch,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.  Reversed  and  remanded.  Opinion  filed 
December  31,  1913. 

Statement  of  the  Gases. 

These  cases  were  consolidated  for  hearing  in  this 
court  with  case  No.  18,370,  Schoden  v.  Sehaefer,  ante, 
p.  456,  and  decision  therein  controls, 

Adams,  Bobb  &  Adams,  for  appellants;  G.  L.  Wnus, 
of  counsel. 

Gail  E.  Deming  and  Louis  J.  Pierson,  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 
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McKey  y.  Emanuel,  184  111.  App.  473. 


Frank  M.  HeKej,  Appellee,  t.  WtUiam  Emanuel  et  aL, 

Appellants. 

Gen.  No.  18,433.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chasles 
M.  Walker,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1912.  Transferred  to  Supreme  Court.  Opinion 
filed  January  3,  1914. 

Statement  of  the  Case. 

Bill  by  Frank  M.  McKey,  trustee  in  bankruptcy  of 
the  estate  of  William  Emanuel,  against  William 
Emanuel  and  Fannie  Emanuel,  his  wife,  to  set  aside 
an  alleged  fraudulent  conveyance  by  the  defendant 
William  Emanuel  to  the  defendant  Fannie  Emanuel  of 
certain  real  estate.  The  bill  prayed  that  the  property 
be  adjudged  to  be  the  property  of  William  Emanuel 
and  that  said  Fannie  Emanuel  be  ordered  to  convey 
the  property  to  the  complainant,  as  trustee,  and  that 
in  case  of  her  failure  to  do  so  a  master  in  chancery  or 
some  other  person  be  appointed  to  make  the  convey- 
ance. From  a  decree  granting  the  relief  prayed,  de- 
fendants appeal. 

S.  A.  MoElmee*  for  appellants. 
James  D.  Powbb,  for  appellee. 

Mr.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

Appeal  aitd  sbbob,  S  140* — when  freehold  involved.  A  bill  In 
equity  by  a  trustee  In  bankruptcy  to  set  aside  a  conveyance  from  the 
bankrupt  to  his  wife  Inyolves  a  freehold  (Daly  v.  Kohn,  230  111.  436 
followed). 


•See  nilnole  Notee  DIgeet,  YeU.  XI  to  XV,  Mune  topio  and  leetlen  number. 
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Hlbbard  y.  Mailers,  184  111.  App.  474. 


Oeorge  E.  Hibbard,  Appellant^  t.  John  B.  Mailers,  Jr., 

Appellee. 

Gen.  No.  1S,35S.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Rich- 
▲BD  E.  BuBKE,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1912.    Modified  and  afHrmed.    Opinion  filed  January  12,  1914. 

Statement  of  the  Case. 

Bill  by  George  Hibbard  against  John  B.  Mailers,  Jr., 
alleging  that  complainant  and  defendant  were  co- 
partners and  that  the  copartnership  had  been  dissolved 
by  the  act  and  declaration  of  defendant.  The  bill 
prayed  for  an  accounting,  the  appointment  of  a  re- 
ceiver and  an  injunction.  Defendant's  answer  denied 
that  the  copartnership  had  been  dissolved.  From  a 
decree  dismissing  the  bill  for  want  of  equity,  complain- 
ant appeals. 

Pbingle  &  Feabing  and  Ai^fbed  J.  Parker,  for  ap- 
pellant. 

Hugh  S.  Pettis,  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Equttt,  S  358* — when  decree  should  not  contain  a  finding  of 
facts.  A  finding  of  facts  has  no  proper  place  in  a  decree  dismissing 
a  hill  for  want  of  equity. 

2.  Appeal  and  ebbob,  S  1766* — when  a  decree  erroneously  con- 
taining a  statement  of  facts  vHll  be  affirmed  on  modification.  On 
appeal  from  a  decree  dismissing  for  want  of  equity  a  bill  filed  by  a 
partner  against  a  copartner,  which  alleged  a  dissolution  of  the  part- 
nership and  prayed  for  an  accounting,  etc.,  the  decree  erroneously 
containing  a  statement  of  facts  was  affirmed  upon  being  modified  by 
striking  out  the  statement  of  facts,  it  appearing  independently  from 
the  statement  of  facts  that  in  the  opinion  of  the  chancellor  the 
copartnership  was  not  dissolved. 

•8«e  UUnoto  Notei  Dlircit,  Vol*.  XI  to  XV,  Mime  topic  And  Mction  numlMr. 
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G.  T.  and  Son  Co.  v.  Holtzer-Cabot  Elec.  Co.,  184  lU.  App.  475. 


George  Thompson  and  Son  Company^  Appellant,  y.  The 
Holtzer-Cabot  Electrie  Company,  Appellee. 

Gen.  No.  18,393.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNEY,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1912.    Affirmed.    Opinion  filed  January  12,  1914. 

Statement  of  the  Case. 

Action  by  George  Thompson  and  Son  Company,  a 
corporation,  against  The  Holtzer-Gabot  Electric  Com- 
pany, a  corporation,  to  recover  on  a  quantum  meruit 
for  work  done  under  a  contract  for  excavation  and  the 
construction  of  brick  walls  of  a  certain  building.  From 
a  judgment  entered  on  a  directed  verdict  for  plaintiff 
for  $759.17,  plaintiff  appeals. 

Geobqb  H.  Meyer,  for  appellant. 

Either,  Goff  &  Francis,  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Building  akd  consteuction  contbacts,  §  65* — when  decision  of 
architect  conclusive.  In  an  action  by  a  contractor  to  recover  on  a 
quantum  meruit  for  work  done  in  excavating  and  in  constructing 
brick  walls  of  a  certain  building  where  his  contract  was  terminated 
by  his  refusal  to  obey  the  orders  of  the  architect  to  reconstruct  por- 
tions of  the  walls,  a  directed  verdict  for  plaintiff  for  a  balance  after 
deducting  from  the  contract  price  the  cost  to  complete  the  work  by 
another  contractor,  held  not  error,  the  contract  making  the  archi- 
tect's decision  final  and  there  being  no  evidence  that  he  acted  frau- 
dulently. 

•Sm  nUnoU  Notoft  Dls«tt,  Vols.  XI  to  XV,  lame  toplo  Mid  teethm  number. 
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Charles  Mulvey  Mfg.  Co.  v.  McKlnney,  184   111.  App.  476. 


Charles  HTnlvey  Maniifactnrfng  Company  et  aL,  Ap- 
pellees^ T.  Frederick  W.  McKinney  et  aL 

On  Appeal  of  Frederick  W.  McKinney^  Appellant. 

Gen.  No.  18,430. 

1.  Landlord  and  tenant,  §  470* — when  equity  will  relieve  against 
forfeiture  for  nonpayment  of  rent.  One  of  the  familiar  Instances 
of  equitable  relief  is  its  prevention  of  a  landlord's  attempted  ter- 
mination of  a  lease  for  the  nonpayment  of  rent  Equity  will  relieve 
in  such  cases  where  compensation  can  be  made  and  money  and  in- 
terest are  compensation,  and  such  relief  will  be  afforded  although 
the  lessor  may  in  ejectment  have  recovered  the  possession  of  the 
premises. 

2.  Landlobd  and  tenant,  S  604* — when  judgment  entered  against 
tenant  for  possession  does  not  conclude  him  from  relief  in  equity. 
In  an  action  of  ejectment  or  the  statutory  action  of  unlawful  de- 
tainer the  right  of  possession  alone  is  involved,  and  the  Judgment 
in  such  action  does  not  conclude  the  lessee  from  relief  in  equity. 

3.  Landlobd  and  tenant,  S  471* — when  injunction  will  issue  to 
restrain  enforcement  of  forfeiture  for  nonpayment  of  rent.  On  bill 
for  relief  against  a  forfeiture  for  nonpayment  of  rent,  if  there  is  no 
special  reason  to  the  contrary,  an  injunction  thereupon  goes  to 
restrain  further  steps  to  enforce  the  forfeiture. 

4.  Landlord  and  tenant,  §  471* — what  essential  on  hill  for  relief 
against  forfeiture  for  nonpayment  of  rent.  On  bill  in  equity  for  re- 
lief against  a  forfeiture  for  nonpayment  of  rent,  all  arrears  of  rent, 
interest  and  costs  must  be  paid  or  tendered. 

5.  Landlord  and  tenant,  §  119* — effect  of  assignment  of  lease 
or  alienation  of  the  premises.  The  right  of  a  lessee  is  not  affected 
by  the  lessor's  assignment  of  the  lease  and  alienation  of  the  prem- 
ises; the  alienee  succeeds  to  the  right  accruing  subsequent  to  the 
alienation  but  Is  subject  to  all  the  rights  and  equities  of  the  lessee 
against  the  lessor. 

6.  Landlord  and  tenant,  S  123* — when  payment  of  rent  in  ad' 
vance  is  good  as  against  subsequent  assignee  of  lessor.  An  advance- 
ment by  the  lessee  for  a  term  of  years  to  the  lessor  of  a  certain 
sum  under  an  agreement  that  the  amount  so  advanced  should  apply 
on  the  last  year's  rent  is  a  good  payment  of  that  year's  rent  as 
against  an  assignee  of  the  lessor  who  took  the  assignment  while  the 
lessee  was  in  open  possession. 

7.  Landlord  and  tenant,  S  51* — when  antecedent  parol  agree" 
ment  admissible.    On  bill  filed  by  a  lessee  against  the  assignee  of 


•See  lllinoto  Notes  Digest,  Vols.  3U  to  XV,  smuo  tople  and  seetlon  nombor. 
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the  lessor  to  redeem  from  a  forfeiture  for  the  nonpayment  of  rent» 
evidence  showing  tha^  the  lessor  orally  agreed  before  the  execution 
of  the  lease  that  in  case  the  lessee  and  others  should  be  required 
to  pay  a  certain  promissory  note  given  by  them  to  the  lessor  to 
enable  him  to  raise  money  for  a  building,  the  amount  so  paid 
should  apply  on  the  rent  thereafter  accruing,  held  admissible  as 
being  an  antecedent  parol  agreement  collateral  to  the  lease. 

8.  Evidence,  S  350* — when  proof  of  oral  separate  agreement  not 
a  violation  of  parol  evidence  rule.  The  rule  that  parol  evidence  is 
Inadmissible  to  vary  the  terms  of  a  written  instrument  is  not  vio- 
lated by  allowing  testimony  of  a  distinct,  valid,  collateral,  contem- 
poraneous or  antecedent  agreement  between  the  parties  which  was 
not  reduced  to  writing  where  the  same  is  not  in  conflict  with  the 
terms  of  the  written  instrument. 

9.  NoncE,  i  17* — when  assignee  of  lessor  charged  with  notice  of 
tenant's  rights.  Assignee  of  lessor  takes  subject  to  the  rights  of 
the  lessee  where  the  lessee  was  in  actual  and  visible  possession  at 
and  before  the  time  of  the  assignment  of  the  lease,  such  possession 
being  constructive  notice  to  him  of  whatever  rights  the  possessor 
then  had  in  the  premises. 

10.  Appeal  and  ebbob,  §  866* — when  aJ)stract  of  record  insufficient. 
A  printed  copy  of  the  record  is  in  no  sense  an  abstract  of  the  rec- 
ord. 

11.  Costs,  |  74* — when  appellant  will  not  he  allowed  costs  for 
printing  abstract  not  conforming  to  rules  of  court.  Where  what  is 
called  an  abstract  of  the  record  is  a  copy  of  the  record  and  in  no 
seiise  an  abstract  thereof,  appellant  will  not  be  allowed  costs  for 
printing  same. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Richabd 
ES.  BuBKK,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.  Reversed  and  remanded  with  directions.  Opinion  fifed  Janu- 
ary 12,  1914. 

Charles  Sobibneb  Eaton,  for  appellant  Frederick 
W.  McEanney. 

Eugene  Stewart,  for  appellees. 

Mb.  Presiding  Justice  Baree  delivered  the  opinion 
of  the  court. 

The  evidence  in  this  case  is  voluminous.  The  ab- 
stract contains  more  than  a  thousand  printed  pages 
and  there  is  in  the  briefs  of  counsel  no  proper  state- 
ment of  facts.    We  shall  not  attempt  to  state  in  detail 
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the  various  contentions  of  the  parties  nor  the  evidence 
relied  on  to  support  such  contentions*.  The  chancellor 
heard  the  witnesses  and  we  shall  base  our  decision  on 
his  findings  of  fact  except  where,  in  our  opinion,  a 
finding  is  not  supported  by  the  evidence. 

The  owners  of  certain  real  estate  demised  portions 
thereof  to  Albert  L.  Berry  by  ground  leases  made  on 
and  prior  to  April  1,.1907,  for  terms  ending  in  1937. 
April  29,  1907,  Berry  entered  into  a  contract  in  writ- 
ing, which  began  with  a  recital  that  it  was  made  by 
Berry  of  the  first  part  and  the  complainants  in  the  bill, 
appellees  here,  of  the  second  part,  but  was  signed  only 
by  Berry,  the  complainant  corporation,  W.  H.  Gervais 
and  W.  H.  Barry.  By  this  agreement  Berry  agreed 
to  lease  a  portion  of  the  land  so  leased  to  him  to  the 
parties  of  the  second  part  for  a  term  of  ten  years  from 
June  1, 1907,  at  a  rental  of  $2,000  per  year,  payable  in 
monthly  instalments  of  $166.66  each -on  the  fifth  day  of 
each  month,  and  to  erect  a  two-story  building  contain- 
ing an  area  of  8,800  square  feet  on  the  premises.  The 
parties  of  the  second  part  agreed  to  pay  to  Berry 
$2,000  in  instalments,  the  last  instalment  to  be  paid 
when  the  building  was  ready  for  occupancy,  which 
sum,  the  writing  provided,  should  be  applied  in  pay- 
ment of  the  rent  for  the  tenth  year  of  the  term  unless 
Berry  desired  to  apply  it  on  the  rent  for  some  prior 
year.  The  writing  further  provided  that  for  the 
$2,000  Berry  should  give  his  note  bearing  interest  at 
five  per  cent,  ''up  to  the  beginning  of  the  year  which 
it  shall  apply  as  pajTnent  of  the  rent,''  and  also  that 
said  note  should  be  in  the  nature  of  a  receipt  for  the 
year's  rent.  The  Mulvey  Company  advanced  to  Berry 
$2,000  and  received  from  him  the  following  receipt : 

''Chicago,  July  1,1907. 
Eeceived  of  the  Chas.  Mjilvey  Mfg.  Co.  two  thousand 
dollars  for  rent  of  Building  1335  35th  street,  Chicago, 
same  being  rent  in  advance  for  said  premises  as  de- 
scribed between  Chas.  Mulvey  Mfg.  Co.  et  al.  from 
Albert  L.  Berry. 

Albert  L.  Berby." 
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The  writing  further  provided  that  the  parties  of  the 
second  part  should  issue  to  Berry  the  note  of  the  Mul- 
vey Manufacturing  Company  for  $4,000,  payable  in 
three  years,  indorsed  by  W.  B.  and  L.  L.  Gervais,  W. 
H.  and  P.  E.  Barry  and  E.  L.  Beckerleg,  bearing  inter- 
est at  six  per  cent.,  which  note,  the  writing  stated,  was 
given  for  the  purpose  of  assisting  Berry  to  secure 
funds  for  the  erection  of  said  building.  A  note  made 
and  indorsed  as  provided  in  the  agreement,  dated  July 
1, 1907,  and  payable  three  years  after  date,  with  inter- 
est at  six  per  cent.,  was  delivered  to  Berry.  It  later 
came  into  the  hands  of  appellant  McKinney,  who 
brought  suit  on  it  against  the  maker  and  indorsers 
July  15, 1910. 

The  bill  alleged,  the  evidence  proved  and  the  court 
found  that  prior  to  the  assignment  of  the  lease  by 
Berry  to  McKinney,  Berry  orally  promised  the  com- 
plainants that  in  case  they  or  any  one  of  them  should 
be  required  to  pay  said  note,  the  amount  so  paid  should 
apply  on  rent  under  said  lease  coming  due  after  three 
years  from  the  date  thereof.  Berry  assigned  the  lease 
to  McKinney  April  17,  1908.  The  Charles  Mulvey 
Manufacturing  Company  then  was,  and  for  six  months 
or  longer  had  been,  in  the  occupancy  and  possession 
of  the  demised  premises.  The  Mulvey  Company  paid 
the  rent  that  fell  due  prior  to  August  5,  1908,  and  for 
the  rent  that  became  due  that  day  sent  to  McKinney, 
August  7  a  check,  which  he  refused  to  receive.  The 
lease  contains  the  usual  provisions  giving  the  lessor 
or  his  assigns  the  right  to  declare  a  forfeiture  for  non- 
payment of  rent,  and  McKinney,  August  6,  elected  to 
terminate  the  lease  and  gave  the  Mulvey  Company  no- 
tice of  such  election  August  10.  McKinney  brought  his 
action  of  unlawful  detainer  in  the  Municipal  Court 
against  the  Mulvey  Company,  had  judgment  for  pos- 
session, which  was  affirmed  by  Branch  B.  of  this  court. 
McKinney  v.  Mulvey  Mfg.  Co.,  157  111.  App.  339. 

In  an  action  of  ejectment  or  the  statutory  action  of 
unlawful  detainer  the  right  of  possession  alone  is  in- 
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volved,  and  the  judgment  in  such  action  does  not  con- 
clude the  lessee  from  relief  in  equity. 

One  of  the  most  familiar  instances  of  equitable  re- 
lief is  its  prevention  of  a  landlord's  attempted  ter- 
mination of  a  lease  for  the  nonpayment  of  rent.  In  4 
Viner's  Abr.,  chap.  V.,  pi.  31,  p.  406,  it  was  held  that 
relief  may  be  granted  for  breach  of  covenant  to  pay 
rent,  although  the  rent  is  a  rack  rent  equal  to  the 
value  of  the  land.  The  court  held  that  in  this  and  the 
like  cases  the  clause  of  re-entry  is  in  the  nature  of  a 
penalty,  and  therefore  relievable  in  a  court  of  equity 
upon  making  satisfaction  to  the  injured  party.  In  1 
Pomeroy's  Eq.  Jurisprudence,  sec.  453,  it  is  said: 

''Where  a  lease  contains  a  condition  that  the  lessor 
may  re-enter  and  put  an  end  to  the  lessee's  estate,  or 
even  that  the  lease  shall  be  void,  upon  the  lessee's 
failure  to  pay  the  rent  at  the  time  specified,  it  is  well 
settled  that  a  court  of  equity  will  relieve  the  lessee 
and  set  aside  a  forfeiture  incurred  by  his  breach  of  the 
condition,  whether  the  lessee  has  or  has  not  entered 
and  dispossessed  the  tenant.  This  rule  is  based  upon 
the  notion  that  such  condition  and  forfeiture  are  in- 
tended merely  as  a  security  for  the  payment  of 
money. ' ' 

To  the  same  effect  are  Taylor  on  Landl.  &  Ten.,  sec. 
495 ;  2  Story,  Eq.  Juris.,  sec.  1315.  See  note  to  Magin- 
nis  V.  Knickerbocker  Ice  Co.,  112  Wis.  385,  69  L.  R.  A. 
833. 

Equity  will  relieve  where  compensation  can  be  made 
and  money  and  interest  are  compensation.  In  equity, 
relief  is  afforded  although  the  lessor  may  in  ejectment 
have  recovered  the  possession  of  the  premises.  Wad- 
man  V.  Calcraft,  10  Ves.  67;  Davis  v.  West,  12  Ves. 
475;  Hill  v.  Barclay,  16  Ves.  402.  The  right  of  the 
lessee  is  not  affected  by  the  lessor's  assignment  of 
the  lease  and  alienation  of  the  premises.  The  alienee 
succeeds  to  the  right  accruing  subsequent  to  the  aliena- 
tion, but  is  subject  to  all  the  rights  and  equities  of  the 
lessee  against  the  lessor.  Abrams  v.  Watson,  59  Ala. 
524. 
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On  another  ground  McKinney  mnst  be  held  to  have 
taken  an  assignment  of  the  lease  and  conveyance  of 
the  interest  of  Berry  in  the  premises  subject  to  the 
rights  and  interest  of  the  Mulvey  Company.  That 
company  was  in  the  actual,  open  and  visible  possession 
and  occupancy  of  the  premises  at  and  before  the  time 
that  the  lease  was  assigned  or  the  land  conveyed  to 
McKinney,  and  such  possession  was  constructive  no- 
tice to  him  of  whatever  rights  the  possessor  then  had 
in  the  premises.  Carr  v.  Brennan,  166  111.  108 ;  Farm- 
ers' Nat.  Bank  of  Bushnell  v.  Sperling,  113  111.  273; 
Coari  V.  Olsen,  91  111.  273. 

In  the  case  last  cited  it  was  said,  p.  280:  '*But,  al- 
though other  courts  have  held  the  doctrine  of  notice 
by  possession  as  subject  to  being  materially  modified 
by  circumstances,  this  court  has  uniformly  held  that 
actual  occupancy  is  equal  to  the  record  of  the  deed  or 
other  instrument  under  which  the  occupant  claims,  and 
a  purchaser  is  bound  to  inquire  by  what  right  or  title 
he  holds.  The  purchaser  takes  the  premises  subject  to 
that  title  or  interest,  whatever  it  may  be.*' 

The  bill  of  complaint  is,  to  say  the  least,  not  in  the 
usual  form  of  a  bill  in  equity  for  relief  against  a  for- 
feiture of  a  lease  for  nonpayment  of  rent,  or,  as  it  is 
usually  called,  a  bill  to  redeem;  but  we  think  it  may 
be  regarded  as  such  a  bill.  On  such  a  bill,  ''all  arrears 
of  rent,  interest  and  costs  must  be  paid  or  tendered. 
If  there  be  no  special  reason  to  the  contrary,  an  in- 
junction thereupon  goes  to  restrain  further  steps  to 
enforce  the  forfeiture.*^  Sheets  v.  Selden,  7  Wall. 
(U.  S.)  416,  421. 

We  do  not  regard  it  as  material  that  neither  the 
agreement  nor  the  lease  was  executed  by  all  the  com- 
plainants. The  Mulvey  Company  was  the  occupant  of 
the  demised  premises  and  the  real  party  in  interest  in 
this  controversy.  If  it  is  entitled  to  relief,  then  relief 
should  be  granted  to  it,  although  some  of  the  other 
complainants  may  not  be  entitled  to  any  relief.  Ap- 
pellant can  have  no  just  cause  of  complaint  if  this 

Vol.  CLXXXIV  SI 
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course  is  adopted.  The  question  in  the  case  is  as  to  his 
rights  as  the  assignee  and  alienee  of  Berry,  and  this 
depends  on  the  covenants  or  promises  of  Berry. 

We  are  unable  to  agree  with  the  chancellor  that  the 
Mulvey  Company  was  entitled  to  immediate  credit  for 
the  $2,000  advanced  by  it  to  Berry,  July  1,  1907.  The 
agreement  was  that  the  $2,000  should  be  applied  in 
payment  of  the  rent  for  the  tenth  year  of  the  term  un- 
less Berry  elected  to  apply  it  on  an  earlier  year. 
Berry  made  no  such  election  and  the  chancellor  had  no 
power  to  apply  the  money  in  payment  of  the  rent  for 
any  year  before  the  tenth.  The  agreement  that  said 
sum  should  be  applied  in  payment  of  the  rent  for  the 
tenth  year  and  that  it  should  bear  interest  at  five  per 
cent,  until  the  beginning  of  that  year  was  binding  on 
McKinney.  If  a  lessee  in  a  lease  of  a  house  for  a  year 
pays  the  year's  rent,  takes  possession,  and  the  lessor 
afterwards  assigns  the  lease,  no  one  would  claim  that 
the  assignee  could  disregard  the  payment  of  rent  to 
the  lessor  and  compel  the  lessee  to  pay  rent  again. 
Nor  would  the  rule  be  different  if  in  the  case  supposed 
the  lessee  paid  to  the  lessor  the  rent  for  the  last  month 
only.  We  are  unable  to  perceive  any  ground  on -which 
it  can  be  held  that  a  payment  of  the  last  month's  rent 
by  the  lessee  in  possession  of  the  premises  is  a  good 
payment  as  against  a  subsequent  assignee  of  the  lease, 
and  that  an  advance  of  the  money  to  the  lessor  by  the 
lessee  under  an  agreement  that  the  amount  so  ad- 
vanced should  apply  on  the  last  month's  rent  is  not,  as 
against  the  assignee,  a  good  payment  of  that  month's 
rent. 

The  note  for  $4,000  was  an  accommodation  note  and 
the  maker  and  indorsers  have  therefore  no  defense  to 
it.  It  is  held  by  McKinney  and  he  has  put  it  in  suit. 
Berry  has  filed  a  voluntary  petition  in  bankruptcy  and 
it  is  certain  that  the  maker  or  indorsers  will  have  to 
pay  the  note.  Berry,  as  has  been  said,  orally  agreed 
with  the  maker  and  indorsers  before  the  lease  was 
made,  that  if  any  one  of  them  had  to  pay  the  note  the 
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amount  so  paid  should  apply  on  rent  under  the  lease 
coming  due  after  three  years  from  its  date.  Appellant 
contends  that  testimony  of  said  oral  promise  was  in- 
admiftsible  because  it  tends  to  vary  and  contradict  the 
terms  of  the  written  lease.  No  rule  is  better  settled 
than  that  parol  testimony  cannot  be  received  to  vary, 
contradict,  add  to  or  take  from  the  terms  of  a  valid 
written  instrument.  But  this  rule  is  not  violated  by 
allowing  testimony  of  a  distinct,  valid,  collateral,  con- 
temporaneous or  antecedent  agreement  between  the 
parties  which  was  not  reduced  to  writing,  where  the 
same  is  not  in  conflict  with  the  terms  of  the  written 
instrument.  In  discussing  this  rule,  Taylor  in  his 
treatise  on  the  Law  of  Evidence  says,  section  1038: 

**The  rule  does  not  prevent  parties  to  a  written  in- 
strument from  proving  that  either  contemporaneously 
or  as  a  preliminary  measure  they  had  entered  into  a 
distinct  oral  agreement  on  some  collateral  matter. 
Still  less,  as  will  presently  be  shown,  does  the  rule  ex- 
clude evidence  of  an  oral  agreement  which  constitutes 
a  condition  on  which  the  performance  of  the  written 
agreement  is  to  depend. '* 
The  same  author  says,  sections  1049-1157: 
**It  is  almost  superfluous  to  observe  that  the  rule  is 
not  infringed  by  proof  of  any  collateral  parol  agree- 
ment which  does  not  interfere  with  the  terms  of  the 
written  contract,  though  it  may  relate  to  the  same  sub- 
ject matter." 

See  also  Greenleaf,  sec.  284a;  Lindley  v.  Lacey,  17 
C.  B,  N.  S.  578,  112  E.  0.  L.  578;  Welz  v.  Rhodius,  87 
Ind.  1,  where  both  the  English  and  American  authori- 
ties are  cited.  That  such  an  antecedent  oral  agree- 
ment was  made  in  this  case  was  testified  by  Berry, 
Gervais  and  Barry,  and  not  disputed.  The  chancellor 
found  in  effect  that  the  antecedent  parol  agreement 
was  a  separate  agreement,  collateral  only  to  the  lease, 
and  that  proof  of  such  agreement  did  not  contradict  or 
modify  any  provision  of  the  lease,  ©r  affect  any  right 
or  obligation  created  by  it,  and  in  such  view  wo  con- 
cur-   If  Berry  was  still  the  landlord  and  the  $4,000 
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note  was  held  by  a  third  party,  under  Berry's  agree- 
ment with  the  Mulvey  Company  he  would  be  bound,  if 
that  company  was  compelled  to  pay  the  note,  to  apply 
the  amount  so  paid  on  the  rent  falling  due  on  the  lease 
after  August  1, 1910.  The  fact  that  McKinney  is  both 
tiie  assignee  of  the  lease  and  the  holder  of  the  note 
cannot  affect  the  rights  of  the  Mulvey  Company  against 
him  as  the  assignee  of  the  lease,  nor  his  right  as  such 
assignee  of  the  lease  and  holder  of  the  note  as  against 
that  company.  McKinney  is  entitled  to  collect  the 
amount  of  the  $4,000  note  from  the  Mulvey  Company, 
but  is  bound  to  apply  the  amount  so  collected  on  the 
rent  falling  due  after  August  1, 1910. 

Appellant  has  filed  no  abstract  of  the  record,  in  ac- 
cordance with  the  rule  and  practice  of  this  court.  That 
which  purports  to  be  one  is  in  no  sense  an  abstract  of 
the  record  but  is  a  printed  copy  of  the  record.  The 
agreement  for  a  lease  and  the  lease  from  Berry  to  the 
Mulvey  Company  are  printed  in  full  three  times. 
The  questions  asked  and  the  answers  of  the  witnesses 
are  also  printed  in  full,  as  are  the  arguments  and  objec- 
tions of  counsel,  which  have  no  proper  place  in  a  cer- 
tificate of  evidence.  Appellant  will  therefore  be  al- 
lowed no  costs  for  printing  what  is  called  an  abstract 
in  the  case.  Kelly  v.  Kellogg,  79  111.  477-482 ;  Richard- 
son V.  Cassidy,  63  111.  App.  482. 

The  decree  of  the  Superior  Court  will  be  reversed 
and  the  cause  remanded  to  that  court  with  directions 
te  refer  the  cause  to  a  master  to  take  an  account  of 
wtiat  is  due  to  McKinney  for  rent  and  interest  on  the 
leafie  from  Berry  to  the  Mulvey  Manufaoturing  Com- 
pany and  oftiers  in  the  bill  of  complaint  mentioned, 
allowing  interest  on  each  instalment  of  rent  from  the 
time  it  came  due  at  five  per  cent,  per  annum,  and  on 
the  nota  for  $4,000,  also  mentioned  in  the  bill  of  cow- 
plaint,  for  principal  and  interest  at  six  per  cent,  per 
annum,  and  the  amount  of  McKinney 's  costs  in  the 
forcible  detainer  suit  mentioned  in  the  bill  both  in  the 
Municipal  Court  and  in  this  court,  and  for  his  costs 
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in  the  suit  on  the  $4,000  note  and  for  his  costs  in  this 
case  both  in  the  Superior  Court  and  in  this  court,  and 
for  his  costs  in  the  suit  brought  in  the  Municipal  Court 
for  rent  for  the  months  of  May  and  June,  1908,  and 
what  shall  be  found  to  be  due  on  the  note  for  $4,000 
is  to  be  deducted  out  of  the  amount  due  him  for  rent, 
interest  and  costs.  On  the  coming  in  and  approval  of 
the  report  the  court  will  order  and  decree  that  the 
complainants,  or  some  one  of  them,  pay  to  McKinney 
within  sixty  days  from  the  entry  of  such  decree  the 
amount  found  to  be  due  to  him  on  said  $4,000  note,  and 
also  the  balance  due  him  for  rent,  interest  and  costs 
after  deducting  therefrom  the  amount  due  to  him  on 
said  $4,000  note,  and  that  on  such  payments  being 
made  or  tendered  and  the  money  paid  into  court  if  the 
tender  be  refused,  an  injunction  go  to  restrain  said 
McKinney  from  taking  any  further  steps  to  enforce 
the  forfeiture  of  said  lease  or  the  payment  of  said 
$4,000  note,  and  further  ordering  that  he  deliver  to 
said  Mulvey  Manufacturing  Company,  or  to  such  per- 
son as  it  shall  direct,  said  $4,000  note,  free  and  clear 
of  all  incumbrance  done  by  him,  or  any  person  claim- 
ing by,  from  or  under  him,  and  satisfy  and  discharge 
of  record  the  judgments  for  costs  above  mentioned. 
And  the  court  will  further  by  its  decree  adjudge  and 
declare  that  the  said  Mulvey  Mailufacturing  Company 
is  entitled  to  be  credited  by  said  McKinney  with  the 
sum  of  $2,000  with  interest  from  July  1,  1907,  at  j&ve 
per  cent,  per  annum  for  the  money  paid  and  advanced 
by  said  company  to  Albert  L.  Berry  July  1,  1907,  the 
same  to  be  applied  by  said  McKinney  on  the  rent  last 
falling  due  on  the  lease  from  said  Berry  to  said  Mul- 
vey Manufacturing  Company  and  others,  and  that  on 
default  of  the  said  complainants,  or  some  one  of  them, 
paying  to  said  McKinney  what  shall  be  found  due  him 
on  said  $4,000  note,  and  the  balance  due  him  for  rent, 
interest  and  costs  after  deducting  therefrom  the 
amount  due  to  him  on  said  $4,000  note,  that  the  bill  of 
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complaint  do  from  thenceforth  stand  dismissed  ont  of 

that  court  at  the  costs  of  complainants. 

Reversed  and  remanded  with  directions,  at  the  costs 

of  appellees,  but  the  appellant  will  be  allowed  no 

costs  for  printing  the  abstract. 


J.  A.  Oore^  Appellee,  t.  MarHhall  Field  &  Company, 

Appellant. 

Gen.  No.  18,441.     (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDES.  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1912.  Reversed  and  remanded.  Opinion  filed  January  12, 
1914. 

Statement  of  the  Case. 

Action  by  J.  A.  Gore  against  Marshall  Field  &  Com- 
pany, a  corporation,  to  recover  damaj?es  for  false  im- 
prisonment of  plaintiff  by  defendant's  servants. 
From  a  judgment  in  favor  of  plaintiff  for  five  hun- 
dred dollars,  defendant  appeals. 

Frank  B.  Lepfinqwesll,  for  appellant. 

Cruicb  &  Langiujb,  for  appellee. 

Mr.  Presiding  Justice  Baser  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  False  imprisonment,  S  28* — when  verdict  for  plaintiff  not  sus- 
tained hy  the  evidence.  In  an  action  against  a  department  store 
for  false  imprisonment,  the  facts  showing  that  plaintiff  had  pur- 

*See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  same  topic  and  soetlsn  nnmber. 
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chased  a  coat  and  was  leaving  the  store  when  he  was  stopped  by 
some  unknown  person,  and  that  plaintiff  went  with  such  person  to 
the  clothing  department  where  a  clerk  and  a  floorman  told  him  he 
would  have  to  prove  that  he  purchased  or  that  he  did  not  steal  the 
coat,  held  that  a  verdict  in  favor  of  plaintiff  could  not  be  sustained, 
the  evidence  not  showing  that  the  person  who  stopped  him  was  an 
employe  of  the  store  and  it  not  appearing  whether  the  statements 
made  by  defendant's  servants  in  the  clothing  department  could  be 
construed  to  mean  that  plaintiff  should  remain  in  the  room  until 
he  proved  he  bought  the  coat 

2.  False  impbisonment,  §  2* — what  constitutes.  To  constitute 
the  injury  of  false  imprisonment  there  must  be  a  detention  of  the 
person  and  the  detention  must  be  unlawful. 

3.  False  impbisonment,  §  30* — when  instruction  not  to  award 
punitive  damages  should  he  given.  In  an  action  for  false  imprison- 
ment by  the  servants  of  defendant,  refusal  of  court  to  instruct  the 
jury  at  the  request  of  defendant  that  plaintiff  should  not  be  awarded 
punitive  damages,  held  error,  it  not  appearing  that  defendant's  serv- 
ants acted  maliciously  or  wantonly  or  that  their  acts  were  con- 
ceived in  a  spirit  of  mischief  or  criminal  indifference  to  civil  obli- 
gations. 

4.  False  impbisonment,  S  36* — when  damages  excessive,  A  ver- 
diet  for  five  hundred  dollars  for  damages  sustained  by  reason  of 
false  imprisonment,  held  excessive,  the  case  not  being  one  in  which 
punitive  damages  should  be  awarded  and  the  evidence  showing  that 
there  was  only  a  detention  of  the  person  of  plaintiff  for  a  few 
moments. 


Ernest  B.  McArthur^  Defendant  in  Error^  y.  Joseph 

A*  Hopson^  Plaintiff  in  Error. 

Gen.  No.  18^354.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  A. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.    Reversed  and  remanded.    Opinion  filed  January  12,  1914. 

Statement  of  the  Case. 

Action  by  Ernest  D.  McArthur  against  Joseph  A, 
Hopson  to  recover  damages  for  alienation  of  the  af- 

*S«e  nitnols  Notes  Digest,  Vols.  XI  to  XV,  Muno  topic  mad  section  number. 
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feetions  of  plaintiff  ^s  wife.  To  reverse  a  judgment  en- 
tered in  favor  of  plaintiff  for  one  thousand  dollars, 
defendant  prosecutes  error. 

Cbuiob  &  Lanqillb,  for  plaintiff  in  error. 

CoMEBFORD  &  CoHBN,  for  defendant  in  error. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Husband  and  wutb,  §  280* — when  admission  of  letter  in  suit 
for  alienation  reversible  error.  In  an  action  for  alienation  of  wife's 
affections,  admission  in  evidence  of  a  letter  written  "by  the  wife  to 
defendant  and  found  in  defendant's  possession  held  reversible  error. 

2.  Husband  and  wife,  S  280* — when  letter  written  by  wife  to 
husdand  not  admissible  in  suit  for  alienation.  In  an  action  for 
alienation  of  plaintiff's  wife's  affections,  a  letter  written  by  the  wife 
to  the  plaintiff  held  not  admissible  in  evidence. 

8.  Mabbiage,  S  26* — sufficiency  of  proof  of  ceremonial  marriage. 
In  an  action  for  alienation  of  wife's  affections,  proof  of  ceremonial 
marriage  held  scanty  where  plaintiff  testified  he  was  married  to  his 
alleged  wife  on  a  certain  date  at  Milwaukee,  Wisconsin,  and  further 
puts  in  evidence  over  objection  a  certificate  of  a  Justice  of  the  peace 
in  Milwaukee  county,  which  in  connection  with  his  testimony  showed 
that  the  ceremony  was  before  such  Justice. 

4.  Mabbiagb,  §  24* — evidence  inadmissible  to  prove  ceremonial 
marriage.  The  certificate  of  a  Justice  of  the  peace  of  another  State 
is  not  of  itself  evidence  of  the  official  character  of  the  Justice  or  of 
his  right  to  perform  a  marriage  ceremony  or  that  the  ceremony  was 
performed  and  is  inadmissible  as  such  evidence. 

5.  Husband  and  wife,  i  280* — degree  of  proof  required  in  suit 
for  alienation.  In  an  action  for  alienation  of  wife's  affections  a 
preponderance  of  the  evidence  is  sufficient  to  establish  plaintiff's 
oase. 

6.  Municipal  Coubt  of  Chicago,  §  27* — when  rules  of  court  must 
be  presented  by  bill  of  exceptions.  The  Appellate  Court  in  cases 
coming  from  the  Municipal  Court  cannot  take  Judicial  notice  of  the 
rules  of  that  court  nor  consider  them  unless  they  are  made  a  part 
of  the  record  by  a  bill  of  exceptions. 

•See  nilnolt  Notes  Disett,  Volt.  XI  to  XV,  mubo  toplo  «nd  Motion  number. 
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Edwin  Nelson^  Appellee,  t.  The  Chicago,  Boek  Island 
and  Pacifie  Railway  Company,  Appellant. 

Gen.  No.  18,377.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Chables 
M.  FoELL,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.  Affirmed.  Opinion  filed  January  12,  1914.  Rehearing  denied 
January  26,  1914.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Statement  of  the  Case. 

Action  by  Edwin  Nelson,  a  minor,  by  N.  A.  Nelson, 
his  next  friend,  against  The  Chicago,  Rock  Island  and 
Pacific  Railway  Company  to  recover  for  injuries  sus- 
tained by  plaintiff  alleged  to  have  been  caused  by  de- 
fendant 's  negligence  in  suddenly  starting  its  cars  while 
plaintiff  was  attempting  to  alight  from  the  front  plat- 
form of  one  of  defendant's  cars  at  a  railroad  station. 
From  a  judgment  in  favor  of  plaintiff  for  ten  thou- 
sand dollars,  defendant  appeals. 

Appellant  complains  that  the  verdict  is  against  the 
weight  of  the  evidence;  that  court  erred nn  refusing 
to  give  a  peremptory  instruction  for  defendant;  that 
the  court  erred  in  giving  and  refusing  certain  instruc- 
tions ;  and  that  there  is  a  variance  between  the  allega- 
tions of  declaration  and  the  proof  as  to  the  place  of 
injury. 

M.  L.  BbUj  and  A.  B.  Enoch,  for  appellant. 

HoBTON,  WiCKETT,  MnjiBR  &  Meieb,  for  appolloo; 

Geobgb  J.  Meieb  and  John  Ibbmann,  of  counsel. 

« 

Mb.  Jxtstice  Bbown  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Cabbiixs,  §  313* — when  employe  riding  on  pass  is  a  passenger 
for  hire*  An  employe  of  a  railroad  company  riding  on  a  coupon 
pass  to  and  from  his  place  of  work,  held  a  passenger  for  hire  a9d 

•See  nUnols  Notes  niffett.  Vols.  XI  to  XV,  mmm  tople  mad  seetion  number. 
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for  a  consideration,  the  consideration  being  that  the  company  was 
enabled  to  draw  its  employes  from  a  larger  body  subject  only  to 
the  expense  of  their  transportation. 

2.  Cabbiebs,  $  305* — when  exemption  from  UabiHty  on  hack  of 
pass  is  invalid.  The  law  of  Illinois  renders  invalid  as  against  a 
passenger  for  hire  or  consideration  an  exemption  or  waiver  and 
release  of  liability  for  negligence  which  appears  on  the  back  of  a 
pass  in  these  words:  "By  the  acceptance  and  use  of  this  ticket  any 
and  all  claims  on  this  company,  whether  due  to  negligence  of  its 
agents  or  otherwise,  for  injury  to  the  person  •  •  •  of  the  holder 
are  waived  and  released." 

3.  Instructions,  §  88* — when  giving  of  instruction  as  to  pre- 
ponderance of  evidence  not  reversible  error.  The  giving  of  an  in- 
struction on  what  the  Jury  may  consider  in  determining  the  pre- 
ponderance of  the  evidence,  the  language  thereof  being  identical 
with  a  similar  instruction  passed  upon  by  the  Supreme  Court  in 
Deering  v,  Barzak,  227  111.  71,  held  not  of  itself  ground  for  reversal. 

4.  Appeal  and  ebbob,  §  438* — when  objection  for  variance  not 
preserved  for  review.  Objection  for  variance  between  the  declara- 
tion and  the  proof  cannot  be  considered  on  review  when  not  made 
the  subject  of  objection  or  comment  in  the  court  below. 


Frelda    Ganger,    Appellee,    t.    American    Patriots, 

Appellant. 

Gen.  No.  18,428.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  W.  F. 
Slateb,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1912.  Reversed  with  finding  of  fact.  Opinion  filed  January  12, 
1914. 

Statement  of  the  Case. 

Action  by  Freida  Ganger  against  American  Patriots, 
a  fraternal  insurance  corporation,  to  recover  upon  a 
benefit  certificate  issued  by  defendant  upon  the  life  of 

•See  lUlnols  Note*  Digest,  Vols.  XI  to  TLVp  uuno  topic  «ii4  f^tfini  mnnber. 
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Friedrich  Ganger.    From  a  judgment  in  favor  of  plain- 
tiff for  five  hundred  dollars,  defendant  appeals. 

Albert  J.  W.  Appell,  for  appellant. 

P.  S.  Webster,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Insurance,  S  746* — when  constitutional  provision  of  fraternal 
order  is  part  of  contract.  Provisions  of  the  constitution  of  a  frater- 
nal insurance  order  is  a  part  of  the  contract  where  the  certificate 
itself  and  its  acceptance  and  the  application  for  reinstatement  are 
made  subject  to  the  constitution  and  the  laws  of  the  order. 

2.  Insurance,  $  843* — when  constitution  of  fraternal  order  avoids 
certificate  when  member  dies  while  in  custody  of  the  law,  A  sec- 
tion of  the  constitution  of  a  fraternal  insurance  corporation  pro- 
Tiding  that  if  a  member  dies  "while  in  the  custody  of  the  law" 
the  certificate  of  membership  shall  be  null  and  void  applies  so  as  to 
render  the  certificate  void  where  the  member  dies  while  committed 
to  the  House  of  Correction,  and  the  section  applies  though  there  is 
no  causative  connection  between  the  custody  and  the  death. 


Calrin  W.  Burket,  Appellee,  v.  The  Ures  Consolidated 

Mining  Company  et  al. 

On  Appeal  of  John  H.  Turner  et  aL,  Appellants. 

Gen.  No.  18,439.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Fred  C. 
Hill,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.  Aflirmed.  Opinion  filed  January  12,  1914.  Certiorari  denied 
by  Supreme  Court  (making  opinion  final).* 

*See  Ulinols  Notes  Disest,  VoUi.  XI  to  XV,  (mme  topic  and  lectlon  number. 
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Statement  of  the  Case. 

Action  by  Calvin  W.  Burket  against  The  Ures  Con- 
solidated Mining  Company,  Charles  A.  Winston,  W. 
B.  Macdonald,  John  H.  Turner  and  P.  D.  Minick  to 
recover  on  a  promissory  note  purporting  to  be  exe- 
cuted by  the  Mining  Company  and  signed  by  the  other 
defendants.  The  Mining  Company  was  not  served  in 
the  case.  From  a  judgment  in  favor  of  plaintiff  for 
$4,508.27  and  costs,  John  H.  Turner,  Charles  A,  Wins- 
ton and  P.  D.  Minick  appeaL 

HoYNB,  O'CoNKOB  &  Ibwht  aud  Winston  &  Lowy, 
for  appellants. 

Dbpbebs,  Buckingham,  Eittee  &  Eaton,  for  appel- 
lee ;  John  G.  Campbell  and  Don  K.  Jones,  of  counsel. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  UsuBT,  §  89* — iDhen  sureties  on  note  cannot  interpose  defense. 
Sureties  on  a  promissory  note  executed  by  a  corporation  cannot 
interpose  the  defense  of  usury. 

2.  Pbincipal  and  surety,  §  54* — when  finding  of  fury  on  ques- 
tion whether  sureties  signed  note  on  certain  condition  sustained  hp 
the  evidence.  In  an  action  against  sureties  on  a  promissory  note 
executed  by  a  corporation,  the  defense  was  that  defendants  had 
signed  upon  condition  that  all  the  directors  of  the  corporation 
would  sign  the  note  and  the  evidence  upon  that  point  was  con- 
flicting. Heldf  that  a  verdict  in  favor  of  plaintiff  was  sustained  by 
the  evidence  and  that  there  was  evidence  to  corroborate  plaintiffs 
witnesses,  it  appeariif^  that  the  plaintiff  made  the  loan  for  which 
the  note  was  given  without  an  attempt  to  secure  the  lacking  signa- 
tures, that  the  loan  was  unanimously  ratified  at  a  directors*  meet- 
ing at  which  defendants  were  present  and  that  defendants  were 
inactive  in  repudiating  liability  for  a  long  time  thereafter. 

3.  Appeal  and  ebbob,  §  1241* — matters  which  cannot  be  availed 
of.  Appellants  cannot  take  advantage  of  the  disobedience  by  the 
jury  of  an  erroneous  instruction  given  at  their  instance. 

*8ee  lUinoU  Notes  Dlsett,  VoIb.  XI  to  XV,  same  t«plo  and  (tectlon  number. 
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Hamlins  Wizard   Oil  Company,  Appellee,  t.  United 
States  Express  Company,  Appellant. 

een.  No.  18,352. 

1.  Principal  and  agent,  §  IZl^^'^-when  employer's  failure  to  audit 
"books  not  negligence  preventing  recovery  from  party  receiving 
checks  and  drafts  on  forged  indorsements  of  employer's  "bookkeeper, 
A  bookkeeper  for  a  firm  was  charged  with  the  duty  of  buying  money 
orders  of  an  Express  Company  and  he  usually  paid  therefor  with 

,  checks  or  drafts  payable  to  the  firm's  order  and  remitted  to  it  by 
its  customers.  After  he  had  left  the  firm's  employment  it  was  dis- 
corered  that  he  had  for  several  years  been  appropriating  to  his  own 
use  a  large  number  of  such  checks  and  drafts  by  forging  the  firm's 
indorsement  thereon  to  procure  money  orders,  and  that  he  had  con- 
cealed the  fraud  by  false  entries  in  the  books.  Heid,  in  an  action 
by  the  firm  against  the  Express  Company  to  recover  the  amount  of 
the  checks  and  drafts  received  by  the  defendant  upon  such  forged 
indorsements  that  the  relations  between  the  plaintiff  and  defendant 
were  simply  that  of  customer  and  seller,  that  the  plalntifi!  owed 
no  duty  to  defendant  that  could  affect  its  method  of  bookkeeping 
and  that  therefore  plalntifT's  failure  to  audit  the  books  so  as  to  pre- 
vent the  fraud  was  not  such  negligence  as  could  be  availed  of  as  a 
defense  to  the  action. 

2.  Bills  and  notes,  §  409* — burden  of  proving  authority  to  in- 
dorse. In  an  action  against  an  Express  Company  to  recover  the 
amount  of  checks  and  drafts  received  by  the  Express  Company  upon 
the  forged  indorsements  of  plaintiff's  name  thereon  by  plaintiff's 
bookkeeper  in  payment  for  money  orders,  the  burden  is  upon  the 
defendant  to  prove  that  such  indorsements  were  authorized  where 
he  asserts  such  claim  as  a  defense. 

3.  Evidence,  §  253* — when  book  entries  admissible  in  favor  of 
party  required  to  produce  books  in  evidence.  Where  a  defendant 
calls  upon  the  plaintiff  for  the  production  of  books  and  uses  cer- 
tain entries  therein  to  establish  its  claim  for  credits  without  mak- 
ing any  proof  required  by  statutes  as  to  their  regularity,  plaint IfC 
becomes  entitled  to  use  other  entries  to  explain  or  contradict  the 
effect  claimed  for  the  entries  adduced  by  defendant. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Cottbell,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1912.  Affirmed.  Opinion  filed  January  12,  1914.  Certiorari 
granted  by  Supreme  Court. 

•S«e  nilnoU  Notes  Disc«t»  Tola.  "SI  to  XY,  lame  topic  and  Mctlon  number 
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Statement  by  the  Court.  This  is  an  appeal  by  the 
United  States  Express  Company,  hereinafter  called 
defendant,  from  a  judgment  obtained  by  the  Hamlins 
Wizard  Oil  Company,  hereinafter  called  plaintiff,  in 
an  action  brought  to  recover  the  amount  of  certain 
checks  and  drafts  payable  to  plaintiff's  order  and  re- 
mitted to  it  by  its  customers,  but  which  through  forged 
indorsements  came  into  the  hands  of  defendant,  which 
received  and  collected  the  proceeds  thereof. 

Briefly  narrated,  the  transactions  giving  rise  to  this 
suit  were  as  follows:  One  A.  M.  Walsh  became  a 
bookkeeper  for  plaintiff  in  1901  and  continued  as  such 
until  February  15,  1910,  when  he  suddenly  left  plain- 
tiff's employment,  and  died  about  two  weeks  there- 
after. An  audit  of  plaintiff's  books  was  begun  about 
the  time  he  left  but  was  not  completed  until  after  his 
death,  which  disclosed  that  Walsh  was  a  defaulter  to 
the  extent  of  about  $50,000,  his  frauds  commencing 
shortly  after  he  became  bookkeeper  and  continuing 
during  the  entire  period  of  his  service. 

Plaintiff's  office  clerical  force  consisted  of  Walsh, 
two  girl  stenographers  and  two  or  three  girl  clerks. 

Walsh's  salary  as  bookkeeper  was  about  $25  a  week 
or  $1,300  a  year.  Besides  keeping  books  Walsh  did 
other  clerical  work,  such  as  opening  mail  in  the  ab- 
sence of  the  officers  of  the  company,  making  small  dis- 
bursements upon  the  authority  of  the  officers,  and  at- 
tending to  the  depositing  of  checks  payable  to  plaintiff, 
which  were  indorsed  for  deposit  with  a  rubber  stamp. 

For  the  purpose  of  remitting  salaries  to  traveling 
salesmen  on  the  road,  and  of  making  remittances  to 
customers  for  breakage,  freight,  etc.,  plaintiff  had  for 
nearly  twenty  years  prior  to  1910  been  in  the  habit 
of  buying  express  money  orders  from  the  defendant. 
It  was  part  of  Walsh's  duty  to  buy  these  money  or- 
ders when  directed  so  to  do.  When  money  orders 
were  to  be  bought  he  was  furnished  with  checks,  or 
cash  of  sufficient  amount  to  cover  the  orders  to  be 
procured,  and  it  was  his  duty  to  procure  the  orders 
and  return  them  to  the  officers  of  the  company. 
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The  audit  and  investigation  above  referred  to  dis- 
closed that  Walsh  had  perpetrated  his  frauds  by  forg- 
ing the  plaintiff's  indorsement  on  the  back  of  cus- 
tomers' checks  and  drafts  to  its  order,  and  disposing 
of  the  checks  and  drafts  for  his  own  benefit.  A  large 
number  of  them  were  disposed  of  by  him  at  the  de- 
fendant's money  order  department.  The  present  suit 
is  upon  one  hundred  such  checks  and  drafts,  covering 
a  period  of  a  little  less  than  five  years  prior  to  the 
commencement  of  this  suit,  all  of  which  were  received 
by  the  defendant  from  Walsh  and  collected  by  it  un- 
der indorsements  of  plaintiff's  name  forged  by  him. 
Nearly  all  of  these  customers'  checks  and  drafts  were 
indorsed  by  Walsh  in  this  form :  *  *  Pay  to  the  order  of 
the  United  States  Express  Co.,  Hamlins  Wizard  Oil 
Co.,  J.  A.  Hamlin,  President."  In  othfer  instances 
they  purported  to  bear  the  signature  of  L.  B.  Hamlin, 
President,  or  L.  B.  Hamlin,  Vice-president.  They 
were  delivered  by  Walsh  to  one  L.  B.  Eichardson,  who 
at  that  time  had  charge  of  the  money  order  depart- 
ment of  the  defendant.  Eichardson  gave  Walsh  in 
exchange  for  these  checks  and  drafts  money  orders  of 
the  defendant  and  cash  for  any  excess  in  the  amount 
of  the  check  or  draft  above  the  total  amount  of  the 
money  orders.  Eichardson  testified  that  for  eight 
years  before  Walsh  was  employed  the  plaintiff  had 
always  bought  its  money  orders  from  the  defendant 
with  checks  drawn  by  the  Hamlins  Wizard  Oil  Com- 
pany. 

The  money  orders  which  were  given  in  exchange  for 
the  one  hundred  checks  and  drafts  in  controversy  fall 
into  three  classes:  First,  money  orders  payable  to 
the  order  of  third  persons  with  whom  plaintiff  never 
had  any  dealings;  second,  money  orders  payable  to 
the  order  of  plaintiff's  traveling  salesmen  or  cus- 
tomers, which  were  duly  collected  by  the  respective 
payees  under  their  genuine  indorsements  and  which 
were  duly  charged  by  Walsh  to  the  payees  on  the  plain- 
tiff's books  of  accoimt;  third,  money  orders  payable 
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to  the  order  of  plaintiff's  salesmen  or  customers, 
which  Walsh  cashed  under  indorsement  of  the  payees' 
names  forged  by  him.  No  entries  appear  on  plaintiff 's 
books  as  to  any  of  these  money  orders. 

In  the  case  of  the  one  hundred  customers'  checks 
and  drafts  sued  on,  and  in  the  case  of  all  other  cus- 
tomers '  checks  and  drafts  stolen  by  Walsh,  he  credited 
the  customers'  accounts  in  the  ledger  with  the 
amounts,  but  failed  to  make  the  corresponding  charges 
to  the  plaintiff's  bank  of  deposit,  in  the  journal.  Un- 
der plaintiff's  system  of  bookkeeping  checks  and 
drafts  received  from  customers  were  not  entered  in 
the  cash  book,  which  was  merely  a  petty  cash  book, 
but  were  transferred  from  the  journal  to  the  ledger, 
the  customers  being  credited  and  the  bank  of  deposit 
charged  with  the  amount  of  the  check.  In  order  to 
cover  up  these  frauds  Walsh  made  corresponding  false 
entries  in  various  ways  in  order  to  force  his  books 
to  a  balance. 

The  court  directed  a  verdict  for  plaintiff  for  the 
amount  of  the  one  hundred  customers'  checks  and 
drafts  with  interest,  less  the  amount  with  interest  of 
the  moiuey  orders  of  class  2,  supra,  and  a  few  others 
which  were  duly  charged  against  the  payees  on  plain- 
tiff's books  of  account.  This  deduction  was  made  ap- 
parently on  the  theory  that  since  plaintiff  actually 
got  the  benefit  of  them  it  was  only  just  that  the  de- 
fendant should  be  credited  with  them,  though  they 
were  in  fact  bought  with  part  of  the  proceeds  of  the 
stolen  checks  and  drafts.  The  amount  of  the  verdict 
arrived  at  in  this  m&nner  was  $20,005.84,  upon  which 
judgment  wiets  entered. 

Winston,  Payne,  Steawn  &  Shaw,  for  appellant; 
Silas  H.  Strawn,  Edward  W,  Everett  and  Walter 
H.  Jacobs,  of  counsel. 

Hamwn  &  BoYDEN  and  Louis  M.  Greeley,  for  appel- 
lee; Morris  St.  P.  Thomas,  of  counsel. 
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Mr.  Justice  McSuebly  delivered  the  opinion  of  the 
rourt. 

The  defendant  claims  as  a  ground  for  reversal  that 
nlaintiff  was  guilty  of  negligence  in  failing  to  discover 
Walsh's  misconduct,  thereby  causing  the  loss  com- 
nlained  of,  and,  therefore,  because  of  such  negligence, 
Tilaintiff  cannot  recover  from  tlie  defendant.  It  is 
irgnied  that  an  audit  of  plaintiff's  books  would  have 
Msclosed  Walsh's  peculations,  and  that  plaintiff  owed 
to  defendant  the  duty  of  so  examining  its  books  as  to 
prevent  such  losses. 

The  cases  cited  to  support  this  contention  are  cases 
having  to  do  with  a  suit  by  a  depositor  against  his 
bank  to  recover  the  amount  of  a  forged  or  altered 
check  which  the  bank  had  improperly  paid  and  charged 
asfainst  the  depositor's  account.  Tn  such  a  case  it  was 
held  to  be  the  duty  of  the  depositor  to  examine  within 
a  reasonable  time  the  returned  canceled  checks  and  to 
give  the  bank  timely  notice  of  any  irregularities  he 
might  discover,  so  that  the  bank  could  protect  itself  and 
be  on  guard  against  similar  impositions  in  the  future. 
A  typical  case  is  Leather  Manufacturers^  Bank  v.  Mor- 
ffan,  117  U.  S.  96,  where  the  Court  said:  '*If  he  (the 
depositor)  had  discovered  that  altered  checks  were 
embraced  in  the  account,  and  failed  to-  give  due  notice 
thereof  to  the  bank,  it  could  not  be  doubted  that  he 
would  have  been  estopped  to  dispute  the  genuineness 
of  the  checks  in  the  form  in  which  they  were  paid." 

But  we  cannot  hold  this  rule  applicable  to  the  case 
before  us,  for  the  reason  that  the  relations  between 
the  plaintiff  and  the  defendant  were  not  those  of  a  de- 
positor and  his  bank,  but  were  simply  those  of  a  cus- 
tomer and  a  seller.  Defendant  was  in  the  business 
of  selling  money  orders  to  any  one  wishing  to  buy, 
and  the  plaintiff,  when  it  desired,  purchased  them 
from  defendant.  Plaintiff  owed  defendant  no  higher 
duty  than  it  owed  to  the  parties  from  whom  it  bought 
its  supplies  used  in  its  business.  There  were  no  re- 
lations of  mutual  trust  and  confidence  imposing  recip- 
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rocal  duties  as  exist  between  a  depositor  and  his  bank. 
There  being  no  duty  owing  to  the  defendant  that  could 
affect  plaintiff's  methods  of  bookkeeping,  it  follows 
that  any  failure  by  plaintiff  to  audit  its  books  is  not 
such  negligence  as  can  avail  as  a  defense.  Among  the 
cases  sustaining  this  view  in  extended  opinions  are 
People  V.  Bank  of  North  America,  75  N.  Y.  547 ;  Shep- 
ard  dt  Morse  Lumber  Co.  v.  Eldridge,  171  Mass.  516; 
Dispatch  Printing  Co.  v.  National  Bank  of  Commerce, 
115  Minn.  157. 

In  Jordan  Marsh  Co.  v.  National  Sha^vmut  Bank, 
201  Mass.  397,  and  in  Shipman  v.  Bank  of  State  of 
New  York  126  N.  Y.  318,  where  negligence  of  the 
plaintiff  was  claimed  as  a  defense,  under  facts  similar 
to  the  facts  in  the  case  before  us,  it  was  held  that  the 
negligent  manner  of  plaintiffs  in  transacting  their 
business  with  reference  to  checks  was  not  the  proxi- 
mate cause  of  the  loss,  but  that  the  proximate  cause 
of  the  checks  being  paid  upon  fraudulent  indorsements 
was  the  failure  of  the  defendants  to  see  that  the  in- 
dorsements upon  the  checks  were  genuine. 

It  should  be  noted  that  under  the  scheme  followed 
by  Walsh  the  forgeries  in  question  would  not  have 
been  readily  discovered  from  usual  bookkeeping  in- 
spection, and  it  would  be  only  a  guess  to  say  that  a 
discovery  of  his  wrongdoing  in  other  particulars  would 
have  led  to  the  discovery  of  this  particular  method  of 
obtaining  money.  Considerable  argument  is  indulged 
in  upon  the  point  that  an  investigation  of  Walsh's 
conduct  would  have  disclosed  that  he  was  spending 
more  for  his  personal  wants  than-  the  amount  of  his 
salary  would  warrant,  and  that  much  of  his  expendi- 
tures was  made  in  saloons  and  other  places  with  which 
plaintiff  had  no  business  connection.  If  we  are  cor- 
rect 'in  holding  that  plaintiff  owed  no  duty  to  the  de- 
fendant as  to  the  manner  in  which  plaintiff  kept  its 
books  of  account,  it  certainly  cannot  be  said  that 
plaintiff  owed  the  defendant  any  duty  with  regard  to 
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the  habits  and  manner  of  living  of  plaintiff's  em- 
ployes. 

Defendant  concedes  that  Walsh  had  no  express 
authority  to  indorse  checks  and  drafts,  but  argues  that 
there  is  evidence  from  which  such  authority  may  be 
inferred.  We  find  no  such  evidence  in  the  record;  in 
fact,  the  evidence  negatives  any  such  inference.  No 
such  inference  can  be  drawn  from  the  mere  fact  that 
Walsh  was  the  messenger  sent  to  defendant's  oflSce 
to  buy  money  orders  with  checks  already  indorsed. 
Nothing  occuring  between  him  and  the  defendant 
could  be  said  to  contain  any  suggestion  that  Walsh 
was  indorsing  the  'checks.  They  purported  to  be  in- 
dorsed by  the  president  or  vice  president  of  the  plain- 
tiff Company,  and  it  is  evident  that  Walsh  conducted 
himself  so  as  to  inspire  a  belief  that  the  indorsements 
were  made  by  the  persons  purporting  to  have  made 
them.  It  was  not  part  of  his  scheme  to  lead  the  de- 
fendant to  believe  that  the  indorsements  were  made 
by  himself,  but  rather  that  they  should  be  considered 
as  genuine. 

Defendant  is  in  error  in  its  contention  that  it  was 
necessary  for  the  plaintiff  to  prove  not  only  that  the 
indorsements  were  not  genuine,  but  also  that  they 
were  unauthorized.  If  defendant  claimed  in  defense 
that  the  indorsements  were  authorized,  the  burden  was 
upon  it  to  make  this  proof,  and  not  upon  the  plaintiff. 
It  is  so  held  in  Schroder  v.  Harvey,  75  111.  638,  and 
Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat.  Bank, 
199  111.  151.  Decisions  stating  the  rule  in  criminal 
cases  are  not  in  point. 

There  was  no  error  in  the  use  of  the  books  of  plain- 
tiff. In  the  introduction  of  plaintiff's  evidence  in 
chief  no  books  were  used.  Defendant  then  called  for 
them  and  used  certain  entries  therefrom  to  establish 
its  claim  for  credits,  without  making  any  proof  re- 
quired by  the  statute  as  to  their  regularity.  Plain- 
tiff therefore  became  entitled  to  use  other  entries  to 
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explain  or  contradict  the  effect  claimed  for  the  entries 
adduced  by  defendant. 
In  Boudinot  v.  Winter,  190  111.  394,  the  Conrt  said : 

^*We  know  of  no  principle  that  will  enable  a  part) 
to  a  suit  to  oall  upon  his  adversary  for  the  production 
of  documentary  evidence,  and,  when  it  is  so  produced, 
daim  the  benefit  of  such  part  or  portion  thereof  as 
may  be  to  his  advantage,  and,  at  the  same  time,  reject 
such  part  as  tends  against  him,  and  also  deprive  his 
opponent  of  the  right  to  its  use.'* 

We  might  also  say  that  defendant  suffered  no  harm 
from  this  use  of  the  books  by  plaintiff. 

Complaints  are  made  of  many  rulings  of  the  court 
on  the  admissibility  of  evidence.  Some  of  the  objec- 
tions are  highly  technical.  In  other  instances,  where 
objections  to  questions  were  sustained,  the  testimony 
sought  was  already  in  evidence.  Other  points  are  met 
by  what  we  have  said  concerning  the  absence  of  any 
duty  from  plaintiff  to  defendant  in  regard  to  plain- 
tiff's manner  of  conducting  its  business. 

The  facts  are  not  in  dispute.  The  only  que:s4ions 
involved  are  ones  of  law.  In  our  view  of  the  case  the 
trial  court  committed  no  error  in  instruoting  the  jury 
as  he  did,  and  the  judgment  will  be  aflSrmed. 

Affirmed. 


Fred  €•  Bounds  and  Albert  H.  Wetten,  AppeUants,  t. 
Yictoria  Hotel  Company^  Appellee. 

Gen.  No.  18^365.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.    Reversed  and  remanded.    Opinion  filed  January  12,  1914. 
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Statement  of  the  Case. 

Axjtion  by  Fred  C.  Bounds  and  Albert  H.  Wetten, 
doing  business  as  Bounds  &  Wetten,  against  Victoria 
Hotel  Company,  a  corporation,  to  recover  a  commis- 
sion for  procuring  a  customer  for  defendant  to  lease 
certain  premises  belonging  to  defendant.  The  case 
was  tried  by  the  court  without  a  jury.  From  a  judg- 
ment in  favor  of  defendant,  plaintiffs  appeal. 

Eddy,  Wettest  &  Pbgleb,  for  appellants;  WiiiLiAM 
H.  Dibtebich  and  Howabd  M.  Habpel,  of  counsel. 

Hopkins,  Peffebs  &  Hopkins,  for  appellee. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court 

AlKitract  of  the  Decision. 

1.  Bboksbs,  8  88* — when  judgment  for  prinoipal  in  acHon  for 
commission  not  sustained  by  the  evidence.  In  an  action  for  com- 
missions for  procuring  a  lessee  for  defendant's  premises,  a  judg- 
ment in  favor  of  defendant  held  not  sustained  by  the  evidence,  it 
appearing  that  the  plaintiffs  procured  a  customer,  that  a  oommis- 
sfon  was  agreed  upon  and  that  the  premises  were  afterwards  leased 
to  such  customer  by  the  principal  through  another  agent. 

2.  Bbokess,  §  48* — when  broker  is  procuring  cause  of  final  con- 
summation with  customer.  Where  a  real  estate  broker  produces  a 
customer  and  continues  the  negotiations  he  will  be  considered  as 
the  procuring  cause  of  the  final  consummatfon  with  the  customer, 
although  the  negotiations  may  be  compAeted  by  the  principal  or 
through  another  party. 

3.  Bbokebs,  8  84* — when  conversation  between  broker  and  pros- 
pective customer  admissible.  In  an  action  to  recover  a  commission 
for  procuring  a  customer  for  leasing  defendant's  premises,  a  con- 
versation between  the  customer  and  the  plaintiffs  held  admissible 
for  the  purpose  of  showing  that  the  customer  had  not  abandoned 
the  leasing. 

•See  mUioii  Notes  Digest,  Tola.  XI  to  XY»  muim  topic  and  loction  nnmbor. 
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Amerfean  Art  Works,  Appellee,  y.  Chicago  Pleture 

Frame  Works,  Appellant. 

Gen.  No.  18,418. 

CoiPOBATToirs,  I  736* — when  foreign  corporation  U  not  doing  Mi*i- 
ne$$  in  this  State  so  om  to  deprive  it  of  the  right  to  9uc.  A  foreign 
corporation  which  is  engaged  in  manufacturing  advertising  special- 
ties, with  its  factory  and  principal  office  in  another  State,  owns  no 
property  in  this  State,  maintains  an  office  in  Chicago  for  the  ex- 
clusive use  of  its  salesmen  whose  only  business  is  the  solicitation 
of  orders  by  agents,  but  the  salesmen  are  required  to  pay  the  ex- 
penses of  the  office  out  of  their  commissions,  held  to  be  engaged  in 
interstate  commerce  business  and  not  to  come  within  the  purview  of 
Kurd's  R.  S.  1909,  p.  573,  J.  ft  A.  f  2531,  prohibiting  foreign  cor- 
porations from  maintaining  a  suit  within  this  State  where  it  does 
business  in  this  State  without  a  license. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hasbt  L. 
Pebsons,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1912.  Affirmed.  Opinion  filed  January  12,  1914.  Rehearing  denied 
January  26,  1914.    Certiorari  granted  by  Supreme  Court 

A.  D.  Gash,  for  appellant. 
Bakeb  &  HoLDEB,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  obtained  by  the 
American  Art  Works,  a  corporation,  in  a  suit  on  writ- 
ten contracts  for  the  sale  of  merchandise. 

The  defendant,  Chicago  Picture  Frame  Works,  a 
corporation,  claims  that  the  plaintiff  cannot  recover, 
on  the  ground  that  it  is  a  foreign  corporation  doing 
business  within  the  State  of  Illinois  without  a  license 
as  is  required  by  statute.  No  other  point  is  presented 
on  this  appeal. 

It  is  not  controverted  that  plaintiff  was  a  foreign 
corporation  at  the  time  of  the  transaction  involved. 

*See  Illinois  Notes  Direct,  Vols.  XI  to  XV,  smuo  topic  and  Beetlon  nnmbor. 
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It  was  organized  under  the  laws  of  New  Jersey,  and 
had  its  principal  office  at  Coshocton,  Ohio.  The  ulti- 
mate question  for  decision  is  whether,  under  the  facta 
in  evidence,  plaintiff  is  prohibited  from  maintaining 
this  suit  by  reason  of  the  provisions  of  the  statute  of 
Illinois,  entitled  **An  Act  to  Eegulate  the  Admission 
of  Foreign  Corporations  for  Profit,  to  do  Business  in 
the  State  of  Illinois,''  approved  May  18,  1905,  in  force 
July  1, 1905,  Kurd's  E.  S.  1909,  p.  573  (J.  &  A.  H  2531). 
The  answer  to  this  question  depends  on  whether  or  not 
plaintiff  was  doing  business  in  Illinois,  and  the  ma- 
terial facts  on  this  point  are  as  follows : 

Plaintiff's  principal  office  and  factory  are  at  Coshoc- 
ton, Ohio,  where  it  manufactures  advertising  special- 
ties. It  owns  no  property  in  Illinois.  It  has  an  office 
for  the  exclusive  use  of  its  salesmen  in  Chicago,  but 
the  only  business  it  has  ever  done  in  Illinois  is  the 
solicitation  of  orders  by  agents,  which  orders  are  for- 
warded to  the  office  at  Coshocton  for  acceptance  or  re- 
jection. All  goods  are  manufactured  at  Coshocton  and 
are  delivered  f .  o.  b.  cars  at  that  place.  No  shipments 
have  ever  been  made  to  any  point  in  Illinois  for  de- 
livery. Collections  of  accounts  are  made  from  the 
Coshocton  office,  and  all  payments  are  made  there. 
The  salesmen  have  been  employed  under  contracts 
that  they  shall  solicit  orders  on  commission,  and  that 
iall  expenses,  including  the  office  rent  in  Chicago,  tele- 
phone charges,  etc.,  are  to  be  paid  out  of  these  com- 
missions, and  if  paid  by  the  company  are  charged  up 
against  the  commissions  earned  by  the  salesmen.  The 
two  contracts  upon  which  this  suit  was  brought  were 
solicited  by  a  Chicago  salesman  and  transmitted  by 
him  to  Coshocton  and  approved  and  accepted  there, 
and  a  written  acknowledgment  of  the  acceptance  sent 
to  the  defendant.  All  of  the  goods  sold  by  plaintiff 
are  made  up  to  order,  and  no  goods  are  kept  in  the 
Chicago  office. 

From  a  consideration  of  these  facts  we  have  con- 
cluded that  plaintiff  was  not  doing  business  within  the 
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purview  of  the  statute  above  referred  to,  and  hence 
the  statute  has  no  application.  The  foregoing  facts 
bring  the  case  within  the  reasoning  and  conclusion  of 
the  Supreme  Court  in  Lehigh  Portland  Cement  Co.  v. 
McLean,  245  111.  326,  in  which  opinion  the  rule  under 
consideration  is  discussed  at  length,  with  copious 
quotations  from  many  other  cases.  In  that  case  it  was 
held  that  corporations  engaged  in  interstate  commerce 
axe  not  amenable  to  the  provisions  of  the  act  above  re- 
ferred to,  and  hence  by  the  very  language  of  the  act 
itself  are  excluded  from  its  operation.  It  was  also 
held  that  a  corporation  transacting  essentially  the 
same  kind  of  business  as  was  the  plaintiff  herein  is 
engaged  in  interstate  commerce. 

We  do  not  deem  it  important  that  the  plaintiff  Com- 
pany was  the  lessee  of  an  office  in  Chicago  as  head- 
quarters for  its  salesmen,  as  the  expense  of  its  main- 
tenance, including  rent,  was  charged  to  the  salesmen. 
In  this  respect  the  facts  are  the  same  as  in  Interna- 
tional Textbook  Co.  v.  Pigg,  217  U.  S.  91,  in  which  the 
plaintiff  was  a  Pennsylvania  corporation,  with  a  solic- 
itor in  Kansas,  maintaining  an  office  there  at  his  ex- 
pense. The  court  holds  that  the  business  of  the  plain- 
tiff was  interstate  commerce  within  the  meaning  of 
the  Constitution  of  the  United  States. 

Holding  as  we  do,  that  the  reasoning  and  conclusion 
of  the  Supreme  Court  in  the  Lehigh  Portland  Cement 
Co.  case,  supra,  is  decisive  of  the  point  now  under  our 
consideration,  we  are  of  the  opinion  that  the  trial  court 
committed  no  error  in  declining  to  instruct  the  jury 
to  find  the  issues  for  the  defendant. 

The  judgment  will  be  affirmed. 

Affirmed. 
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The  People  of  the  State  of  Illinois  for  use  of  Henry 
J.  Sehaefer,  Appellee,  t.  George  Wirtz  et  al. 

On   Appeal   of   Joseph    Thome    and   John   Doornek, 

Appellants. 

Gen.  No.  1S,433.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1912.    Affirmed.    Opinion  filed  January  12,  1914. 

Statement  of  the  Case. 

Action  by  the  People  of  the  State  of  Illinois  for  the 
use  of  Henry  J.  Schaefer  against  George  Wirtz  and 
others  on  a  guardian's  bond.  From  a  judgment  en- 
tered against  the  defendants  for  twelve  thousand  dol- 
lars in  debt  and  one  thousand  nine  hundred  dollars  in 
damages  to  be  satisfied  upon  the  payment  of  the  dam- 
ages with  costs  and  interest,  Joseph  Thome  and  John 
Doomek,  two  of  the  defendants,  appeal. 

Pines  &  Nbwmann,  for  appellants ;  Jxtlius  M.  Ejlhn, 
of  counsel. 

Eocco  Db  Stbpano,  for  appellee. 

Mb.  Justicb  McSubbly  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  GtJABBiAH  AND  WABD,  §  97* — When  TBCOTd  8hou>8  suit  on  guard' 
ian'8  bond  is  brought  in  the  naane  of  the  People,  A  suit  ^n  a  guard- 
ian's bond  ie  shown  to  have  been  brought  in  the  name  of  the  People 
where  the  record  shows  that  the  plaintiff  named  in  the  praecipe  is 
"People  of  the  State  of  llllmois,  for  use  of  Henry  J.  Schaefer"  and 
the  plaintifF  is  so  named  in  the  statement  of  claim  and  otner  papers 
filed  in  the  case,  though  the  summons  calls  upon  defendants  to  an- 
swer unto  "Henry  J.  Schaefer." 

2.  Municipal  Coubt  op  Chicago,  §  5* — judicial  notice  of  rules  by 

•See  nilnoli  Notei  Digest,  Volt.  XI  to  XV,  same  topic  and  section  number. 
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Appellate  Court,  Section  20  of  Municipal  Court  Act,  J.  A  A.  t  3332, 
Jield  not  to  require  the  Appellate  Court  to  take  judicial  notice  of  a 
role  of  the  Municipal  Court,  since  that  section  was  declared  nnoon- 
stittttional  in  8izl>y  v.  Chicago  City  By,  Co,,  260  III  478. 


Isadore  B.  Sfmco,  Befendant  fn  Error,  y.  Morris  H. 

Mankowitz,  Plaintiff  in  Error. 

Gen.  No.  18,771.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1912.  Reversed  and  remanded.  Rehearing  al- 
lowed November  18,  1913.  Opinion  on  rehearing  filed  January  13, 
1914. 

Statement  of  the  Case. 

Motion  presented  by  Morris  M.  Mankowitz  to  the 
Municipal  Court  to  vacate  a  jud^irment  of  confession 
entered  in  that  court  against  Morris  M.  Mankowitz  and 
in  favor  of  Isadore  B.  Simco  on  a  judgment  note,  and 
for  leave  to  defend  against  the  action.  The  motion 
was  presented  more  than  two  months  after  the  entry 
of  tlie  judgment  and  was  based  on  a  petition  supported 
by  affidavit.  From  an  order  denying  the  motion,  Mor- 
ris M.  Mankowitz  brings  error. 

Everett  Jennings,  Harby  L.  Strohm  and  Jennings 
&  FiFER,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Presiding  Justice  Smith  delivered  the  opinion 
of  the  court. 
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Millhouse  v.  Krotz,  184  IlL  App.  507. 

Abstract  of  the  Decision. 

1.  Municipal  Coubt  of  Chicago,  §  19* — jurisdiction  to  vacate  cof^ 
feased  judgment  on  petition.  Under  section  21  of  the  Municipal 
Court  Act,  J.  ft  A.  T  3333,  that  court  has  power  after  thirty  days 
from  the  entry  of  a  confessed  judgment  to  vacate  it  on  petition 
setting  forth  facts  which  would  be  sufficient  to  cause  the  same  to  be 
vacated  in  a  court  of  equity. 

2.  Judgment,  §  62* — when  petition  to  open  judgment  by  confeS' 
sion  states  equitable  grounds.  A  petition  supported  by  an  affidavit 
and  stating  grounds  for  a  motion  to  vacate  a  Judgment  entered  by 
confession  on  a  Judgment  note  and  for  leave  to  plead  to  the  merits 
and  defend  the  action,  held  to  state  facts  showing  petitioner  entitled 
to  equitable  relief,  the  petition  showing  that  the  Judgment  note  was 
given  as  part  of  the  purchase  price  of  an  automobile,  that  the  seller 
misrepresented  the  condition  of  the  automobile  and  that  the  note 
was  indorsed  to  the  holder  with  knowledge  of  the  warranty. 


Charles  L.  Mlllhonsey  Appellee,  t,  Herman  H.  Erotz, 

Appellant. 

Oen.  No.  18,871.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wnx^ 
lAM  Fenimobe  Coopeb,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1912.  Affirmed.  Opinion  filed 
January  13,  1914. 

Statement  of  the  €ase. 

Action  by  Charles  L.  Millhouse,  surviving  partner 
of  a  copartnership  formerly  composed  of  Daniel  Mc- 
Henry  and  Charles  L.  Millhouse,  on  a  stay  bond  to 
recover  against  defendant  as  surety  thereon.  From  a 
judgment  in  favor  of  plaintiff  in  the  sum  of  $689.29  as 
damages  together  with  costs,  defendant  appeals. 

The  bond  in  this  case  was  executed  to  stay  execu- 
tion on  a  judgment  recovered  in  the  Municipal  Court 
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in  favor  of  the  copartners  against  Alfred  E.  Croft 
upon  an  indebtedness  due  from  Croft  for  a  balance  of 
the  purchase  price  for  certain  shares  of  stock.  This 
judgment  was  afterwards  aflSrmed  in  McUenry  v. 
Croft,  163  HI.  App.  426. 

BoBEBT  D.  Melick,  for  appellant. 

« 

Musobave^  Oppenheim  &  Lee,  for  appellee. 

Mb.  Pbesiding  Justice  Smith  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelslon. 

1.  Appeal  and  ebbob,  %  1859* — when  surety,  on  a  stay  bond  es- 
topped by  terms  of  bond  to  claim  satisfaction  of  judgment.  In  an  ac- 
tion against  a  surety  on  a  stay  bond,  defendant  is  estopped  to  claim 
plaintiff's  retention  of  certain  promissory  notes  operated  as  a  satis- 
faction of  the  judgment,  where  such  retention  took  place  before  the 
execution  of  the  bond. 

2.  Appeal  and  ebbob,  §  1877* — defense  to  action  an  stay  bond* 
In  an  action  on  a  stay  bond,  any  defenses  in  the  nature  of  payment 
or  discharge  of  the  Judgment  must  be  based  upon  facts  arising  after 
the  execution  of  the  bond. 

8.  Appeal  and  ebbob,  f  1884* — evidence  inadmissible  in  action  on 
stay  bond.  In  action  against  surety  on  a  stay  bond,  held  not  error 
to  refuse  to  permit  the  defendant  to  introduce  in  evidence  the  tran- 
script of  the  proceedings  In  the  trial  court  and  the  opinion  of  the 
Appellate  Court  to  show  what  facts  had  been  adjudicated  in  the 
original  suit 

4.  Appeal  and  ebbob,  §  1839* — when  surety  on  stay  bond  estopped 
to  deny  validity  of  judgment.  Surety  on  a  stay  bond  is  estopped  to 
deny  that  a  valid  judgment  was  in  force  at  the  time  of  the  execu- 
tion of  the  bomi. 

5.  Election  of  bemedies,  |  5* — when  creditor  has  concurrent 
remedies.  The  law  is  that  a  creditor  holding  collateral  security 
may  prosecute  an  action  against  the  debtor  and  at  the  same  time 
proceed  to  realize  upon  the  security,  and  is  entitled  to  loUow  both 
remedies  until  the  debt  is  finally  satisfied. 
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Ameriean  Sand  &  Orayel  Company,  Appellee,  t.  Chi- 
eago  Orayel  Company  and  Joliet  Sand  and  Grayel 
Company,  Appellants. 

Gen.  Na.  18,879. 

1.  Contracts,  §  153* — when  agreement  not  to  sell  products  of 
sand  and  gravel  pits  not  in  unreasonable  restraint  of  trade.  Where  a 
contract  grants  the  exclnsive  right  to  excavate  and  remove  sand 
and  gravel  from  a  tract  of  land  for  a  certain  period,  and  in  con- 
sideration for  the  privilege  granted  the  grantee  agreed  to  make  cer- 
tain payments  in  money,  to  deliver  to  the  grantor  not  to  exceed 
twenty-five  carloads  of  the  product  per  day,  and  not  to  sell  during 
the  contract  term  any  products  from  any  of  Its  pits  for  use  in  Cook 
county,  except  to  the  grantor,  held  that  the  negative  covenant  con- 
tained therein  is  not  in  unreasonable  restraint  of  trade,  but  that  Its 
provisions  are  reasonable  aMd  only  In  partial  restraint,  and  founded 
upon  a  valid  consideration. 

2.  CoNTBACTS,  §  152* — when  negative  covenant  in  partial  restraint 
of  trade  not  invalid.  Where  the  restriction  of  a  negative  covenant 
ts  partial,  reasonable  and  calculated  to  foster  the  business  of  the 
covenantee,  rather  than  to  destroy  competition,  it  cannot  be  held  to 
be  in  violation  of  the  Federal  or  State  statutes,  or  against  public 
policy,  and  therefore  void. 

3.  Contracts,  §  329* — when  breach  of  contract  waived.  A  party 
to  a  contract  waives  a  breach  thereof  by  the  other  party  where  he 
makes  no  attempt  to  rescind  therefor  but  avails  himself  of  Its 
benefits  long  after  the  breach  was  committed. 

4.  Injunction,  §  75* — when  lies  to  enforce  negative  covenant 
though  remedy  at  law.  The  right  to  an  injunction  for  the  enforce- 
ment of  a  negative  covenant  In  a  contract  does  not  depend  on  the 
question  whether  complainant  has  an  action  at  law  or  not  to  recover 
damaged. 

5.  Injunction,  §  75* — when  violation  of  negative  covenant  may 
he  enjoined.  Equity  may  interfere  to  restrain  the  violation  of  a 
negative  provision  in  a  contract  although  it  cannot  enforce  the 
affirmative  one  where  the  negative  and  affirmative  provisions  are 
entirely  separate  and  distinct. 

6.  Asgiqnments,  I  22* — when  assignment  of  rights  under  a  coiv- 
tract  operates  to  establish  privity  of  estate.  Where  a  contract 
grants  an  exclusive  privilege  to  take  sand  and  gravel  from  certain 
land  for  a  term  of  years  and  the  grantee  assigns  his  entire  term 
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leaving  no  reyersioDaiy  right,  there  Is  a  privity  of  estate  between 
the  astflgnee  and  the  original  grantor. 

7.  AssioxMEXTS,  I  25* — when  assignee  of  rights  under  a  contract 
takes  with  notice  of  liabilities.  Where  a  contract  grants  a  company 
a  privilege  of  taking  sand  and  gravel  from  certain  premises  and 
such  company  assigns  all  its  Interest  thereunder  to  another  com- 
pany, the  latter  company  will  be  charged  with  knowledge  of  the 
duties  and  liabilities  of  the  former  company  under  the  contract 
where  both  companies  had  substantially  the  same  persons  as  offi- 
cers, each  company  occupying  the  same  offices  and  sharing  the 
same  telephone  service. 

8.  Licenses,  S  29* — when  grant  of  right  to  take  gravel  from 
land  not  grant  of  mere  personal  license,  A  contract  granting  the 
exclusive  right  to  take  sand  and  gravel  from  certain  premises,  the 
right  not  being  limited  to  any  particular  piece  or  section,  clearly 
grants  an  interest  in  the  land  and  not  a  mere  personal  license. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Chables 
A.  McDonald,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Affirmed.  Opinion  filed  January 
13,  1914.  Rehearing  denied  Jsnuary  27,  1914.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

Ullmann,  Hoag  &  Davidson  and  Vah.  &  Vette,  for 
appellants;  Edwabd  P.  Vail  and  Pabkeb  H.  Hoag,  of 
counsel. 


John  T.  Eichabds,  for  appellee. 

Mr.  Presiding  Justice  Smith  delivered  the  opinion 
of  the  court. 

Appellee,  American  Sand  &  Gravel  Company,  a  cor- 
poration, filed  its  bill  in  the  Superior  Court  of  Cook 
county  against  appellants,  Chicago  Gravel  Company 
and  Joliet  Sand  and  Gravel  Company.  Upon  answers 
filed  and  the  report  of  a  master  the  court  entered  a 
decree  substantially  in  accordance  with  the  recommen- 
dation of  the  master,  enjoining  the  appellants  from 
selling  any  washed  products  prepared  from  sand  and 
gravel  mined  and  excavated  from  any  or  either  of 
thp  gravel  pits  located  on  the  premises  known  as  the 
Gilbert,  Hammond,  Gififord  and  Millsdale  properties, 
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or  from  any  pits  that  were  then  and  might  be  there- 
after opened  on  any  land  owned  or  controlled  by  the 
Chicago  Gravel  Company,  at  any  time  during  the  life 
of  a  certain  agreement  dated  August  10,  1905,  for  use 
within  Cook  county,  to  any  one  other 'than  the  com- 
plainant in  the  bill,  except  for  use  at  points  along  the 
lines  of  the  Elgin,  Joliet  &  Eastern  Bailway  and  the 
Chicago,  Lake  Shore  &  Eastern  Railway,  as  said  re- 
spective railways  were  located  on  August  10, 1905,  and 
referring  the  cause  to  a  master  to  take  an  accounting 
of  the  damages  sustained  by  complainant  by  reason 
of  the  violation  of  a  negative  covenant  contained  in 
the  contract  of  August  10,  1905.  From  that  decree 
appellants  prosecute  this  appeal,  and  have  separately 
assigned  errors  upon  the  record. 

There  is  no  substantial  controverted  question  of  fact 
in  the  case.  Appellants  present  their  case  in  this  court 
upon  questions  of  law  mainly  arising  upon  the  con- 
tract and  the  assignment  or  transfer  thereof,  which 
formed  the  basis  of  the  relations  between  the  parties 
to  the  suit. 

It  substantially  appears  from  the  bill  and  the  evi- 
dence that  on  June  15,  1905,  a  contract  was  entered 
into  between  one  Louisa  Gilbert  and  Sebastian  Krug, 
by  which  Krug  acquired  the  exclusive  right  to  exca- 
vate and  remove  sand  and  gravel  from  a  tract  of  land 
situated  near  Elgin,  in  Kane  county,  Illinois,  during  a 
period  of  fifteen  years  from  June  15,  1905.  July  15, 
1905,  the  American  Sand  &  Gravel  Company,  appel- 
lee, entered  into  a  contract  with  Krug,  under  which 
appellee  became  possessed  of  the  exclusive  rights  con- 
ferred by  said  first  mentioned  contract  for  the  period 
of  fourteen  years  and  ten  months  from  July  15,  1905. 
On  August  10,  1905,  appellee  entered  into  a  contract 
with  appellant  Chicago  Gravel  Company,  by  the  terms 
of  which  the  Chicago  Gravel  Company  was  granted 
the  exclusive  right  to  excavate  and  remove  sand  and 
gravel  from  the  Gilbert  land  for  a  period  of  fourteen 
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years  and  nine  months  from  said  tenth  day  of  August, 
1905. 

At  the  time  of  the  making  of  said  last  mentioned 
contract,  the  Chicago  Gravel  Company  owned  or  con- 
trolled a  large  amount  of  other  lands  containing  de- 
posit of  sand  and  gravel.  Under  the  contract  between 
Louisa  Gilbert  and  Krug  and  the  contract  between 
Krug  and  appellee,  appellee  was  required  to  erect  cer- 
tain machinery  on  the  gravel  land  for  the  purpose  of 
mining  or  excavating  the  sand  and  gravel,  and  wash- 
ing, cleaning  and  preparing  the  same  for  the  market. 
This  would  involve  the  expenditure  of  a  considerable 
sum  of  money  bf^  appellee,  and  as  said  Chicago  Gravel 
Company  owned  a  washing  and  screening  plant  ad- 
jacent to  the  Gilbert  land  and  was  operating  the  same 
at  the  time  of  the  making  of  the  contracts  above  men- 
tioned, in  order  to  avoid  the  expenditure  required  to 
be  made  under  the  Gilbert  contract,  a  supplemental 
agreement  was  entered  into  between  Louisa  Gilbert 
and  Krug,  whereby  the  Gilbert  contract  was  modified 
so  as  to  permit  the  letting  of  the  gravel  land  by  Krug, 
and  this  supplemental  contract  also  contained  a  pro- 
vision waiving  the  requirement  that  a  washing  and 
screening  plant  should  b«  erected  on  the  Gilbert  land, 
so  as  to  enable  the  Chicago  Gravel  Company  to  pre- 
pare the  product  from  the  Gilbert  land  for  the  market 
by  means  of  the  plant  which  that  company  then  had  in 
operation  adjacent  to  the  Gilbert  land. 

In  the  fourth  paragraph  of  the  contract  between  the 
Chicago  Gravel  Company  and  appellee,  complainant 
below,  it  was  provided  that  the  Chicago  Gravel  Com- 
pany should  supply  appellee  with  not  less  than  fifteen 
carloads  per  day  of  its  washed  products  during  each 
and  every  day,  Sundays  and  holidays  excepted,  begin- 
ning with  April  1st  and  ending  December  1st  in  each 
year  during  said  term  of  fourteen  years  and  nine 
months,  weather  conditions  permitting,  and  not  to  ex- 
ceed twenty-five  carloads  per  day  during  the  period. 
The  contract  provided  that  it  should  be  optional  with 
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appellee  whether  it  would  accept  and  receive  from  the 
Chicago  Gravel  Company  any  more  than  fifteen  car- 
loads of  said  product  per  day.  The  contract  further 
provided  that  strikes,  lockouts,  interruptions  to  trans- 
portation, lack  of  cars,  accidents  and  other  causes  be- 
yond the  control  of  the  Chicago  Gravel  Company 
should  excuse  compliance  with  the  terms  of  the  con- 
tract while  such  condition  continued ;  but  provided  fur- 
ther that  in  case  of  lack  of  cars  appellee  should  be  en- 
titled to  at  least  seventy-five  per  cent,  of  the  available 
car  supply.  The  fourth  paragraph  of  the  contract  also 
contained  the  following  provision : 

''It  is  further  expressly  understood  and  agreed  that 
the  said  party  of  the  second  part  (Chicago  Gravel 
Company)  shall  not  ship  to  any  person,  firm  or  cor- 
poration within  Cook  County,  Illinois,  other  than  said 
party  of  the  first  part  (American  Sand  &  Gravel  Com- 
pany, appellee)  any  of  its  washed  products,  and  will 
not,  after  the  first  day  of  January,  1906,  sell  any  of 
its  washed  products  within  said  County  of  Cook  ex- 
cept to  said  party  of  the  first  part,  provided,  however, 
that  said  party  of  the  second  part  shall  have  the  right 
to  ship  so  much  of  said  material  as  may  be  required 
to  complete  its  present  contract  for  the  elevation  of 
the  tracks  of  the  Chicago  Junction  Railway;  it  being 
hereby  intended  that  said  party  of  the  first  part  shall 
have  the  exclusive  right,  within  the  County  of  Cook 
aforesaid,  to  all  the  washed  product  of  gravel  pits 
owned  or  controlled  by  said  party  of  the  second  part ; 
and  that  said  party  of  the  second  part  shall  not  sell 
the  washed  product  of  any  of  its  gravel  pits  for  use 
within  said  County  of  Cook  to  any  other  person,  firm 
or  corporation:  Provided,  however,  that  said  party 
of  the  second  part  shall  have  the  right  to  ship  product 
from  its  said  gravel  pits  along  the  lines  of  the  Elgin, 
Joliet  &  Eastern  Railway  and  the  Chicago,  Lake  Shore 
&  Eastern  Railway,  as  said  respective  railways  are  at 
present  located.  *' 

Upon  the  execution  of  the  last  mentioned  contract, 
possession  of  the  Gilbert  land  was  delivered  to  the 
Chicago  Gravel  Company  and  the  latter  proceeded  to 
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make  preparations  for  and  entered  upon  the  perform- 
ance of  the  contract.  During  the  season  of  1907,  the 
Chicago  Gravel  Company  was  nnable  for  various  rea- 
sons to  furnish  to  appellee  all  of  the  sand  and  gravel 
to  which  it  was  entitled  under  tlie  terms  of  the  con- 
tract, but  appellee  took  from  the  Chicago  Gravel  Com- 
pany all  the  material  it  could  get.  During  the  season 
of  1908,  the  Chicago  Gravel  Company  oflFered  to  ap- 
pellee the  fifteen  carloads  of  product  required  under 
the  terms  of  the  contract,  but  appellee  was  unable  to 
accept  the  full  amount.  Shipments,  however,  were 
made  from  time  to  time,  all  orders  given  being  ac- 
cepted by  the  Chicago  Gravel  Company  and  all  ma- 
terial shipped  to  appellee  was  paid  for  according  to 
the  terms  of  the  contract.  During  the  seasons  of  1909 
and  1910,  the  Chicago  Gravel  Company  supplied  sub- 
stantially all  the  material  ordered  by  appellee,  and 
the  same  was  accepted  and  paid  for  by  appellee  accord- 
ing to  the  contract,  and  this  condition  of  affairs  con- 
tinued until  the  time  of  the  hearing  of  the  cause  before 
the  master. 

The  bill  avers,  and  the  evidence  shows,  that  during 
the  years  of  1908,  1909  and  1910,  the  Chicago  Gravel 
Company  shipped  a  number  of  cars  of  washed  sand 
and  gravel  into  Cook  county  for  use  in  Cook  county 
in  violation  of  the  negative  covenant  in  said  contract 
above  set  forth.  In  May,  1911,  appellee,  having  learned 
that  washed  products  from  the  pits  of  the  Chicago 
Gravel  Company  were  being  shipped  and  sold  in  Cook 
county,  filed  its  bill  in  the  Superior  Court  of  Cook 
county,  alleging  the  violation  of  the  negative  coven- 
ant contained  in  the  contract,  and  set  forth  that  sales 
of  such  material  had  been  made  by  the  Chicago  Gravel 
Company,  and  that  although  warned  to  desist  from 
doing  so,  said  company  still  continued  to  sell  to  sundry 
persons,  firms  and  corporations,  whose  names  are  set 
out  in  the  bill,  and  to  other  persons  and  corporations 
to  appellee  unknown,  washed  sand  and  gravel  in  Cook 
county  from  its  gravel  pits,  and  continues  to  make 
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shipments  and  sell  products  in  violation  of  the  coven- 
ant above  set  forth,  and  asking  that  the  Chicago 
Gravel  Company  be  enjoined  from  the  violation  of  the 
negative  covenant,  and  for  an  accounting  of  the  ma- 
terial sold  by  the  Chicago  Gravel  Company  in  viola- 
tion of  the  covenant,  and  that  the  Chicago  Gravel  Com- 
pany be  required  to  set  forth  the  price  at  which  the 
said  washed  products  were  sold,  the  names  of  the  per- 
sons, firms  and  corporations  to  whom  such  sales  were 
made,  and  that  an  accounting  of  the  profits  realized 
by  the  Chicago  Gravel  Company  from  such  sales  in 
violation  of  the  terms  of  the  contract  be  taken,  and 
that  the  Chicago  Gravel  Company  be  required  to  pay 
appellee  all  the  profits  realized  by  it  from  such  sales. 

Appellee,  having  learned  that  appellant,  Joliet  Sand 
and  Gravel  Company,  on  or  about  January  1, 1911,  had 
entered  into  an  agreement  with  the  Chicago  Gravel 
Company,  whereby  the  latter  company  granted  to  the 
Joliet  Sand  and  Gravel  Company  the  right  to  excavate 
gravel  from  its  gravel  pits  for  a  period  of  ten  years 
from  the  date  of  the  contract,  and  that  the  Joliet  Sand 
and  Gravel  Company  was  acting  under  said  contract  in 
connection  with  the  Sand  &  Gravel  Company  a  party 
defendant,  and,  afterwards,  on  July  15,  1911,  a  sup- 
plemental bill  was  filed  by  appellee. 

The  amended  and  supplemental  bill  sets  out  the  two 
contracts  above  referred  to  between  appellee  and  the 
Chicago  Gravel  Company,  and  the  Chicago  Gravel 
Company  and  the  Joliet  Sand  &  Gravel  Company,  and 
alleges  that  the  agreements  were  made  for  the  pur- 
pose of  enabling  the  Chicago  Gravel  Company  to  evade 
the  force  and  effect  of  its  contract  of  August  10,  1905, 
and  that  James  A.  Hart,  president  of  the  Chicago 
Gravel  Company,  is  also  president  of  the  Joliet  Sand 
and  Gravel  Company ;  that  both  companies  occupy  the 
same  or  connecting  offices  in  the  city  of  Chicago,  use 
the  same  telephone  service,  and  that  the  Joliet  Sand 
and  Gravel  Company  has  sold  and  shipped  to  divers 
and  sundry  persons,  for  use  within  Cook  county,  large 
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quantities  of  said  washed  products,  and  which,  under 
the  terms  of  the  contract  of  August  10,  1905,  the  Chi- 
cago Gravel  Company  had  no  right  to  sell  directly  or 
indirectly.  The  supplemental  bill  avers  that  the  Joliet 
Sand  and  Gravel  Company  is  chargeable  with  notice  of 
the  provisions  of  said  contract  of  August  10,  1905,  and 
acquired  no  greater  rights  from  the  Chicago  Gravel 
Company  than  were  granted  by  appellee  to  it  under 
the  contract,  and  that  the  Joliet  Sand  and  Gravel  Com- 
pany was  bound  to  the  performance  of  all  the  coven- 
ants contained  in  the  contract  between  appellee  and 
the  Chicago  Gravel  Company.  The  supplemental  bill 
then  alleges  the  violation  of  the  provisions  of  the  con- 
tract by  the  Joliet  Sand  and  Gravel  Company,  and 
prays  for  an  accounting. 

It  is  admitted  that  the  Chicago  Gravel  Company 
violated  the  negative  covenant  of  the  contract  of  Au- 
gust 10,  1905,  during  the  years  of  1909  and  1910.  It 
is  also  admitted  in  the  record  that  at  the  time  the  con- 
tract was  made  between  the  Chicago  Gravel  Company 
and  the  Joliet  Sand  and  Gravel  Company  of  January  1, 
1911,  James  A.  Hart  was  president  and  F.  W.  Ren- 
wick  was  vice  president  and  general  manager  of  both 
appellant  companies,  and  that  they  continued  to  be 
such  officers  of  both  companies  up  to  the  time  of  the 
hearing  before  the  master. 

The  first  question  to  be  considered  is  the  validity 
of  the  contract  of  Auf^ust  10,  1905,  between  the  Ameri- 
can Sand  &  Gravel  Company,  appellee,  and  the  Chi- 
cago Gravel  Company,  appellant. 

By  the  recitals  and  terms  of  that  agreement  it  ap- 
pears that  a  copy  of  the  agreement  of  June  15,  1905, 
between  Louisa  Gilbert  and  Sebastian  Krug,  was  at- 
tached thereto,  marked  ''Exhibit  A.**  It  was  also  re- 
cited that  the  American  Company  had  acquired  from 
Krug  for  the  term  of  fourteen  years  and  ten  months 
all  the  rights  and  privileges  granted  to  Krug  under 
his  agreement  with  Gilbert,  subject  to  all  the  condi- 
tions and  limitations  therein  contained  except  as  modi- 
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fied  and  changed  by  the  supplemental  agreement  be- 
tween Gilbert  and  Krng,  a  copy  of  which  was  also 
attached  marked  *' Exhibit  B.''  The  agreement  of 
August  10,  1905,  gives  and  grants  to  the  Chicago 
Gravel  Company  the  exclusive  right  to  enter  upon  the 
Gilbert  property  and  to  take  and  remove  therefrom 
gravel,  sand  and  stone,  and  dirt  which  may  cover  the 
same.  In  consideration  therefor  the  Chicago  Gravel 
Company  makes  the  covenants  and  agreements  con- 
tained in  the  second  clause  of  the  agreement.  In  fur- 
ther consideration  therefor  the  Chicago  Gravel  Com- 
pany, in  the  third  clause  of  the  agreement,  agrees  to 
pay  the  complainant  two  thousand  four  hundred  dol- 
lars in  cash  to  cover  the  expenses  theretofore  incurred 
by  Krug  and  the  complainant  in  obtaining  the  privilege 
granted  in  the  June  lo,  1905,  agreement  as  modified, 
and  a  royalty  of  three  cents  per  cubic  yard  for  each 
and  every  cubic  yard  excavated  and  removed  in  ex- 
cess of  40,000  yards ;  and  further  to  pay  one  thousand 
two  hundred  dollars  during  each  and  every  year  of 
the  period  covered  by  the  contract  which  should  be  ap- 
plied on  the  royalties  reserved.  In  further  considera- 
tion for  the  privileges  granted,  the  Chicago  Gravel 
Company  makes  the  agreements  contained  in  the 
fourth  clause  of  the  agreement,  including  the  negative 
clause  or  agreement  in  question,  which  has  been  set 
forth  above. 

In  behalf  of  appellants  it  is  argued  that  the  nega- 
tive covenant  in  question  is  in  unreasonable  restraint 
of  trade,  and  is  in  restraint  of  the  alienation  of  per- 
sonal property,  and  therefore  equity  will  not  enforce 
it. 

For  the  purpose  of  considering  this  question,  it  will 
aid  us  to  summarize  the  substance  of  the  provisions  of 
the  contract.  The  complainant  granted  certain  privi- 
leges to  the  Chicago  Gravel  Company.  In  considera- 
tion therefor  the  Chicago  Gravel  Company  agreed: 

(1)  to  pay  two  thousand  four  hundred  dollars  in  cash; 

(2)  to  pay  not  less  than  one  thousand  two  hundred  dol- 
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lars  per  year  and  the  royalty  named  in  the  contract; 
(3)  to  deliver  to  appellee  not  to  exceed  twenty-five  car- 
loads of  its  washed  product  per  day  during  the  term 
of  the  contract  at  the  prices  named  therein;  and  (4) 
that  it  would  not  sell,  during  the  contract  term  of  four- 
teen years  and  nine  months,  any  washed  products  from 
any  of  its  pits  for  use  in  Cook  county,  except  to  com- 
plainant. 

Reading  the  provisions  of  the  contract  with  these 
main  features  in  mind,  and  looking  into  the  facts  and 
circumstances  surrounding  the  parties  at  the  time  the 
contract  was  entered  into,  we  think  it  is  clear  that  each 
and  all  of  the  covenants  of  appellant,  Chicago  Gravel 
Company,  formed  and  constituted  the  agreed  consid- 
eration for  the  privileges  granted  to  that  company  by 
the  complainant.  It  is  only  reasonable  to  say,  in  view 
of  the  circumstances  and  the  situation  of  the  parties 
and  the  provisions  of  the  contract,  that  if  the  Chicago 
Gravel  Company  refused  to  agree  to  any  one  of  the 
four  substantive  provisions  of  the  contract  above  set 
forth,  the  privileges  described  in  the  contract  would 
not  have  been  granted  by  the  American  Company.  It 
is  also  quite  apparent  that  the  covenant  in  the  fourth 
clause  of  the  agreement,  that  the  Chicago  Gravel  Com- 
pany ''will  not  after  the  first  day  of  January,  1906, 
sell  any  of  its  washed  products  within  said  County  of 
Cook,  except  to  said  party  of  the  first  part,'*  etc.,  was 
not  the  least  important  part  of  the  consideration 
named  in  the  contract,  for  it  tended  directly  to  foster 
and  increase  the  business  of  the  American  Company. 
If  the  restriction  of  the  covenant  is  partial,  reasonable 
and  calculated  to  foster  the  business  of  the  American 
Company,  rather  than  to  destroy  competition,  it  can- 
not be  held  to  be  in  violation  of  the  Federal  or  the 
State  statutes,  or  against  public  policy,  and  therefore 
void.  We  think  the  contract  is  not  one  in  general  re- 
straint of  trade,  but  that  its  provisions  in  that  respect 
are  reasonal)le  and  only  in  partial  restraint,  and  are 
founded  upon  a  valid  consideration,  and  were  intended 
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to  foster  and  increase  the  business  of  the  American 
Company.  The  contract  in  our  opinion  must  be  held 
valid  upon  the  principles  and  for  the  reasons  clearly 
stated  in  Southern  Fire  Brick  <&  Clay  Co.  v.  Garden 
City  Sand  Co.,  223  111.  616,  and  Ilursen  v.  Gavin,  162 
111.  377,  and  the  authorities  cited  in  those  cases. 

We  next  consider  the  question  whether  a  breach  of 
the  expressed  negative  covenant  may  be  enjoined. 
The  bill  seeks  no  specific  enforcement  of  the  contract 
other  than  an  injunction  against  the  continuing  breach 
of  that  covenant,  and  the  decree  does  not  otherwise 
command  the  specific  performance  of  the  contract. 

On  this  question  the  case  of  Southern  Fire  Brick  S 
Clay  Co.  V.  Garden  City  Sand  Co.,  supra,  which  can- 
not be  distinguished  from  the  case  before  us  on  prin- 
ciple, is  both  instructive  and  decisive.  In  the  opinion 
in  that  case,  the  Court  quotes  with  approval  from 
Singer  Sewing  Mach.  Co.  v.  Union  Button-Hole  <6 
Embroidery  Co.,  1  Holmes  (TJ.  S.)  253.  A  part  of  the 
quotation  is : 

**It  was  formerly  thought  that  an  injunction  would 
not  be  granted  to  restrain  the  breach  of  any  contract 
unless  the  contract  were  of  such  a  character  that  the 
court  could  fully  enforce  the  performance  of  it  on  both 
sides.  Upon  this  ground  there  were  many  decisions 
refusing  to  interfere  with  contracts  for  personal  serv- 
ices, however  flagrant  might  be  the  breach  of  them. 
*  *  *  But  all  these  cases  were  overruled  by  one  of 
the  ablest  chancellors  who  has  adorned  the  woolsack, 
in  Lumley  v.  Wagner,  *  *  *  It  is  now  firmly  estab- 
lished that  the  court  will  often  interfere  by  an  injunc- 
tion where  it  cannot  decree  performance. ' ' 

The  Court  then  says : 

**The  prayer  for  performance  was  refused  but  the 
injunction  ordered.  (See  also  Consolidated  Coal  Co. 
V.  Schmisseur,  135  111.  371.)  Numerous  decisions  from 
other  States  might  be  cited  to  the  same  effect. '^ 

It  is  however  argued  in  behalf  of  appellants  that 
this  is  a  bill  to  enforce  the  contract,  and  that  it  will  not 
lie  because  there  is  no  mutuality  of  remedy  as  dis- 
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tinguished  from  mutuality  of  obligation  in  the  contract 
set  up  in  the  bill.  It  is  conceded  by  counsel  for  appel- 
lants that  there  is  some  confusion  in  the  authorities 
in  regard  to  these  two  classes  of  mutuality,  and 
whether  equity  may  interfere  by  injunction  to  prevent 
a  breach  of  the  negative  covenant  when  the  afl5rmative 
is  of  such  a  nature  that  it  cannot  be  specifically  en- 
forced by  a  judicial  decree.  We  are  of  the  opinion  that 
the  later  and  better  considered  doctrine  is  that  equity 
may  interfere  to  restrain  the  violation  of  a  negative 
provision  although  it  cannot  enforce  the  affirmative 
one,  where  the  negative  and  affirmative  parts  of  the 
contract,  as  in  this  case,  are  entirely  separate  and  dis- 
tinct 2  High  on  Injunctions  t2d  Ed.)  pp.  728,  763, 
764;  Waterman's  Specific  Performance  of  Contracts, 
sec.  110;  Kerr  on  Injunctions  (3d  Ed.)  p.  357;  Lumley 
V.  Wagner,  1  DeG.  M.  &  O.  604 ;  Singer  Serving  Mach. 
Co.  V.  Union  Button-Hole  <&  Embroidery  Co.,  supra; 
and  Southern  Fire  Brick  Co.  v.  Garden  City  Sand  Co., 
supra,  where  it  is  said : 

''While  a  court  of  equity  might  not  compel  him  to 
mine  and  sell  the  product  to  complainants  in  con- 
formity with  his  agreement,  yet  there  is  equitable 
jurisdiction  to  prevent  him  from  selling  to  other  par- 
ties.^' 

In  Pomeroy  on  Equity  Jurisprudence  &  Equitable 
Eemedies,  vol.  2,  sec.  769  (pp.  1291, 1292),  the  learned 
author  says: 

''The  frequent  statement  of  the  rule  of  mutuality, 
'  that  the  contract  to  be  specifically  enforced  must,  as  a 
general  rule,  be  mutual,  that  is  to  say,  such  that  it 
might  at  the  time  it  was  entered  into  have  been  en- 
forced by  either  of  the  parties  against  the  other'  is 
open  to  so  many  exceptions  that  it  is  of  little  value 
as  a  rule.'* 

As  said  in  the  Singer  Sewing  Mach.  Co.  case,  supra, 
the  fair  result  of  the  later  cases  may  be  thus  ex- 
pressed : 

"If  the  case  is  one  in  which  the  negative  remedy  of 
injunction  will  do  substantial  justice  between  the  par- 
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ties,  by  obliging  the  defendant  either  to  carry  out  his 
contract  or  lose  all  benefit  of  the  breach,  and  the 
remedy  at  law  is  inadequate,  and  there  is  no  reason  of 
policy  against  it,  the  court  will  interfere  to  restrain 
conduct  which  is  contrary  to  the  contract,  although  it 
may  be  unable  to  enforce  a  specific  performance  of  it.  *  * 

Nor  does  the  right  to  an  injunction  for  the  enforce- 
ment of  the  negative  covenant  in  this  contract  depend 
on  the  question  whether  complainant  has  an  action  at 
law  or  not  to  recover  damages.  Southern  Fire  Brick 
<&  Clay  Co.  V.  Garden  City  Sand  Co.,  supra.  *'A  court 
of  equity  fastens  upon  the  real  contract  and  compels 
the  execution  of  the  very  thing  covenanted  to  be 
done.**  Ropes  v.  Upton,  125  Mass.  258.  This  is  the 
rule  even  though  the  complainant  has  a  right  of  ac- 
tion at  law  or  has  taken  a  bond  in  connection  with  the 
covenant. 

It  is  contended  in  argument  that  the  negative  cove- 
nant in  question  is  a  personal  covenant  and  not  bind- 
ing on  third  parties  either  with  or  without  notice. 
With  this  contention  we  cannot  agree.  The  contract 
between  Gilbert  and  Krug  conveyed  the  privileges 
thereby  granted  for  a  period  of  fifteen  years,  or  until 
June  15,  1920.  The  contract  between  Krug  and  appel- 
lee, dated  July  15,  1905,  and  the  privileges  granted  by 
it,  extended  for  the  period  of  fourteen  years  and  ten 
months,  or  until  May  15,  1920,  leaving  a  remainder 
of  one  month  still  vested  in  Krug.  The  contract  be- 
tween appellee  and  the  Chicago  Gravel  Company, 
dated  August  10,  1905,  assigned  or  transferred  the 
privileges  thereby  granted  for  the  period  of  fourteen 
years  and  nine  months,  or,  in  other  words,  until  May 
10,  1920,  leaving  a  remainder  of  five  days  in  appellee 
out  of  the  period  granted  to  appellee  by  Krug.  The 
contract  between  the  Chicago  Gravel  Company  and 
the  Joliet  Sand  and  Gravel  Company  dated  January  1, 
1911,  assigned  and  transferred  the  privileges  and 
rights  therein  expressed  to  the  Joliet  Sand  and  Gravel 
Company  for  a  period  of  ten  years,  or  until  January 
1, 1921,  seven  months  and  twenty-one  days  beyond  the 
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term  granted  to  the  Chicago  Gravel  Company  by  ap- 
pellee under  the  contract  of  August  10,  1905.  The 
whole  term  which  was  vested  in  the  Chicago  Gravel 
Company  was,  by  the  contract  of  January  1,  1911, 
vested  in  the  Joliet  Sand  and  Gravel  Company,  and  the 
latter  company,  by  reason  of  that  fact,  became  and 
was  vested  with  all  the  rights  acquired  by  the  Chi- 
cago Gravel  Company  and  subject  to  all  the  liabilities 
of  the  Chicago  Gravel  Company  thereunder;  and  we 
think  that  appellant,  the  Joliet  Sand  and  Gravel  Com- 
pany, became  bound  to  the  performance  of  all  the  cov- 
enants contained  in  the  contract  of  August  10,  1905, 
which,  by  its  terms,  were  required  to  be  performed  by 
the  Chicago  Gravel  Company. 

The  contract  by  which  appellant,  the  Joliet  Sand  and 
Gravel  Company,  acquired  the  right  and  privilege  of 
going  upon  the  Gilbert  land  and  excavating  sand  and 
gravel  therefrom  was  a  contract  with  reference  to 
the  use  of  that  property  and  was  more  than  a  license  to 
go  upon  the  property  and  remove  sand  and  gravel.  In 
the  case  of  Consolidated  Coal  Co.  v.  Peers,  150  111. 
344,  it  was  contended  that  the  contract  in  that  case 
was  a  mere  personal  license,  but  the  Court  said,  on  / 
page  350: 

''A  license  is  an  authority  to  do  a  particular  act 
or  acts  upon  another  man's  land  without  possessing 
any  estate  therein.  •  *  *  The  lease  here  involved 
invests  the  lessee  with  the  'sole  and  exclusive  right* 
to  mine  and  operate  in  coal  on  certain  described  lands. 
The  right  granted  is  not  limited  to  any  particular  vein 
or  stratum,  but  extends  to  all  coal  under  said  lands, 
and  it  is  exclusive  of  the  whole  world,  including  the 
lessors  themselves,  and  is  for  the  full  term  of  twenty- 
five  years  from  the  date  thereof.  The  law,  as  we  un- 
derstand it,  is,  that  a  lease  of  the  right  and  privilege 
to  mine  or  take  away  stone  or  coal  from  the  lessor *s 
land  is  the  grant  of  an  interest  in  the  land,  and  not  a 
mere  license  to  take  stone  or  coal.*' 

In  Gartside  v.  Oiitley,  58  111.  210,  it  was  contended 
that  the  instrument  there  involved  was  not  a  lease. 
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The  contract  granted  certain  lands  for  an  indefinite 
period  with  permission  to  take,  under  certain  condi- 
tions specified  in  the  grant,  all  the  coal  contained  in 
said  lands.  It  also  contained  mutual  covenants  and 
the  provision  of  forfeiture  in  case  of  noncompliance 
on  the  part  of  the  lessee.    The  Court  said : 

'^We  think  the  fair  construction  to  be  given  to  that 
instrument  is  that  it  is  in  the  nature  of  a  lease  and 
creates  only  the  relation  of  lessor  and  lessee.'* 

To  the  same  effect  are  Harvey  Coal  &  Coke  Co.  v. 
Dillon,  59  W.  Va.  605,  and  Heyivood  v,  Fulmer,  158  Ind. 
658.  In  the  Hey  wood  case,  the  written  instrument  was 
in  the  form  of  a  receipt  for  money  paid,  executed  by 
the  owner  of  the  land,  and  gave  to  the  person  named 
therein  exclusive  right  to  all  the  sand  and  gravel  on 
certain  premises  for  one  year,  and  excluding  all  other 
persons  from  said  premises,  and  the  Court  held  that 
it  amounted  to  a  lease  and  not  a  mere  license,  and  was 
valid  against  the  grantee. 

In  that  case  the  Court  said : 

''A  lease  may  not  only  confer  upon  the  lessee  the 
right  to  the  occupancy  of  the  leased  premises,  either 
generally  for  the  time  limited,  or  for  some  specific  pur- 
pose, or  in  some  specific  manner,  or  the  right  to  occupy 
and  cultivate  the  land  and  to  remove  the  products  of 
cultivation,  but  it  may  confer  upon  him  the  power  to 
occupy  and  remove  a  portion  of  that  which  constitutes 
the  land  itself.  Familiar  and  common  examples  of 
such  leases  are  those  authorizing  the  lessee  to  quarry 
and  remove  stone,  to  open  mines  and  remove  ores, 
minerals,  mineral  coal,  etc.,  or  to  sink  wells  for  pro- 
curing and  removing  petroleum  "and  natural  gas. 
*  *  *  In  our  opinion  the  writing  in  question  con- 
tains all  of  the  essential  elements  of  a  valid  lease." 

So  we  think  in  this  case  the  contract  between  appel- 
lee and  the  Chicago  Gravel  Company  gave  the  latter 
company  the  right  to  mine  and  remove  any  sand,  stone, 
dirt  or  gravel  on  the  premises,  and  the  Chicago  Gravel 
Company  was  not  limited  to  any  particular  piece  or 
section,  but  had  an  exclusive  right  to  take  all  the  sand, 
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gravel,  etc.,  on  said  premises.  It,  therefore,  clearly 
granted  an  interest  in  the  land,  and  was  not  a  mere 
personal  license. 

The  contract  between  the  Chicago  Gravel  Company 
and  the  Joliet  Sand  and  Gravel  Company  operated  as 
an  assignment  to  the  latter  company  of  the  contract  of 
August  10, 1905.  It  transferred  the  entire  term  of  the 
Chicago  Gravel  Company  and  left  no  reversionary 
right.  It  was,  therefore,  an  assignment  of  the  entire 
term  of  the  Chicago  Gravel  Company,  and  this  es- 
tablished a  privity  of  estate  between  the  parties  to  it. 
Stewart  v.  Long  Island  R.  Co.,  102  N.  Y.  601 ;  Sexton 
V.  Chicago  Storage  Co,,  129  111.  318;  Chicago  Attach- 
ment Co.  V.  Davis  Semng  Mach.  Co,,  142  111.  171;  Lee 
V.  Payne,  4  Mich.  106;  Coal  S  Coke  Co.  v.  Tax  Com- 
missioner, 59  W.  Va.  605. 

If,  however,  we  are  mistaken  as  to  the  effect  of  the 
contract  of  January  1,  1911,  we  think  that  in  view  of 
the  fact  that  the  officers  of  the  two  appellant  companies 
were  substantially  the  same,  that  the  same  person  was 
president  of  both  companies,  and  that  the  same  person 
was  vice-president  and  general  manager  of  both  com- 
panies, there  can  be  no  doubt  that  the  Joliet  Sand  & 
Gravel  Company  had  full  notice  of  the  rights,  duties 
and  liabilities  of  the  Chicago  Gravel  Company  under 
the  contract  of  August  10,  1905,  at  the  time  that  the 
contract  of  January  1,  1911,  was  made.  The  further 
facts  that  the  Chicago  Gravel  Company  and  the  Joliet 
Sand  and  Gravel  Company  have  always  occupied  one 
and  the  same  suite  of  offices  in  the  city  of  Chicago,  that 
the  lease  of  their  offices  was  for  several  years  in  the 
name  of  the  Chicago  Gravel  Company,  and  the  present 
lease  is  in  the  name  of  the  Joliet  Sand  and  Gravel  Com- 
pany, that  both  companies  have  always  shared  the 
same  telephone  service  and  their  telephone  numbers 
have  been  the  same,  show  such  intimate  relations  be- 
tween the  two  companies  in  the  same  business  that 
there  is  no  reasonable  ground  for  believing  that  the 
Joliet  Sand  and  Gravel  Company  did  not  have  full 
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knowledge  of  the  contracts  relating  to  the  Gilbert  prop- 
erty under  which  the  Joliet  Sand  and  Gravel  Company 
finally  obtained  its  interest  under  which  it  is  operating. 

The  above  facts  are  only  a  portion  of  the  facts  ap- 
pearing in  the  record  which  tend  to  show  that  while 
technically  two  different  corporations  they  virtually 
represent  and  control  the  same  interests.  We  think 
the  injunction  properly  included  the  Joliet  Sand  and 
Gravel  Company. 

The  negative  covenant  in  question  is  a  part  of  the 
consideration  for  the  making  of  the  contract  in  which 
it  appears,  and  that  contract,  as  we  have  seen,  relates 
to  the  land  and  the  use  of  it.  We  need  not  hold  and 
do  not  decide  that  it  is  a  covenant  running  with  the 
land.  It  is  sufficient  that  it  is  a  covenant  which  both 
appellants  were  bound  to  observe  under  the  facts 
shown  in  the  record. 

Other  points  are  argued  at  length  in  the  briefs  of 
counsel.  Many  of  them  we  do  not  regard  as  material 
to  the  decision  of  the  case. 

There  is  only  one  other  contention  made  on  behalf 
of  the  Chicago  Gravel  Company  to  which  we  deem  it 
material  to  refer.  It  is  contended  that  because  com- 
plainant did  not  take  from  the  Chicago  Gravel  Com- 
pany fifteen  carloads  of  gravel  per  day  during  the 
year  1908,  the  negative  covenant  in  question  cannot 
be  enforced.  The  evidence  is  undisputed,  and  the 
master  so  finds,  that  there  was  a  failure  on  the  part 
of  the  Chicago  Gravel  Company  to  furnish  appellee 
prior  to  1908  the  amount  of  sand  and  gravel  demanded 
and  to  which  appellee  was  entitled  by  the  contract,  and 
that  appellee  was  unable  to  accept  the  minimum  amount 
during  the  year  1908.  But  it  is  not  shown  or  at- 
tempted to  be  shown  that  the  Chicago  Gravel  Com- 
pany made  any  attempt  to  forfeit  or  rescind  the  con- 
tract of  August  10,  1905,  on  that  account,  or  that  it 
offered  to  surrender  the  rights  acquired  by  it  under 
that  contract.  It  appears  on  the  contrary  that  the 
Chicago   Gravel   Company   attempted   to   evade   the 
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negative  covenant  and  still  retain  the  benefit  of  all 
other  provisions  of  the  contract.  It  seems  to  have 
failed  to  perform  its  contract  during  the  year  1907, 
but  in  1908  it  demanded  strict  performance  of  the  con- 
tract by  appellee.  At  the  beginning  of  1900  it  tried 
to  repudiate  the  negative  covenant  but  was  notified  by 
appellee  that  it  would  be  held  to  the  performance  of 
the  entire  contract.  The  written  evidence  in  the  form 
of  letters  shows  conclusively  that  the  parties  proceeded 
under  the  contract  during  1909  and  1910,  appellee  pay- 
ing the  prices  fixed  by  the  contract  i:i  accordance  with 
the  terms  thereof.  It  is  not  claimed  anywhere  that 
the  rights  and  privileges  granted  by  the  contract  have 
ever  been  surrendered.  If,  therefore,  there  was  a 
breach  in  1908  by  appellee,  the  breach  was  waived  by 
the  Chicago  Gravel  Company  when  it  retained  posses- 
sion of  the  Gilbert  property  and  in  other  respects 
availed  itself  of  the  benefits  of  the  contract  in  ques- 
tion after  the  alleged  breach  by  appellee  had  been  com- 
mitted. If  appellee  violated  the  contract  during  the 
year  1908,  the  Chicago  Gravel  Company  might  then 
have  elected  to  terminate  the  contractual  relations  and 
surrender  the  Gilbert  property;  on  the  contrary,  it 
elected  to  proceed  under  the  contract  and  is  bound 
to  the  performance  of  all  its  covenants.  The  rule  is 
so  well  established  that  it  seems  unnecessary  to  cite 
any  authorities.  Pomeroy  in  his  Equity  Jurispru- 
dence, vol.  6,  sec.  806,  says: 

*'0f  course,  a  waiver  of  the  condition  makes  the 
contract  operate  against  the  waiver,  and  equity  will 
then  treat  it  as  any  other  contract.  *' 

Fry  in  his  work  on  Specific  Performance  (5th  Ed.) 
sec.  940,  says: 

*'A  defendant  who  has  waived  the  performance  by 
the  plaintiff  of  what  was  on  his  part  to  be  performed 
cannot,  of  course,  use  the  non-performance  as  a  de- 
fense." 

Page  on  Contracts,  vol.  3,  p.  2217,  says: 

*^If  the  party  originally  in  default  performs  before 
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the  adversary  party  elects  to  treat  it  as  a  breach,  his 
rights  under  the  contract  stand  as  if  the  contract  had 
never  been  broken,  except  as  concerns  his  liability  for 
damages.  Subsequent  breach  by  the  party  not  in  de- 
fault may  prevent  the  latter  from  recovery  and  in 
such  case  he  can  not  revert  to  the  original  breach  as 
a  discharge." 

To  the  same  effect  is  Pratt  v.  8.  Free^nan  <&  Sons 
Mfg.  Co.,  115  Wis.  648. 

Finding  no  error  in  the  decree,  it  is  affirmed. 

Affirmed. 


German  American  Savings  Loan  and  Building  Associa- 
tion et  al..  Appellants,  t.  John  C.  Tralnor  et  al.. 
Appellees. 

Gen.  No.  18,902.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  January  13» 
1914. 

Statement  of  the  Case. 

This  is  an  appeal  by  complainant,  German  Ameri- 
can Savings  Ijoan  and  Building  Association,  from  an 
order  fixing  the  amount  of  master's  fees.  The  record 
contains  over  sixteen  hundred  pages  of  typewritten 
testimony  and  pleadings  and  exhibits.  Portions  of  the 
testimony  was  taken  by  three  different  masters  when 
later  the  cause  was  referred  to  another  master  to  take 
additional  evidence  and  report  his  conclusions  of  law 
and  fact  upon  all  the  testimony  taken  in  the  case. 
From  an  order  fixing  the  fee  of  the  master  at  nine 
hundred  and  seventy-five  dollars,  and  directing  that 
sum  between  the  parties,  complainant  and  defendantj 
equally,  complainant  appeals. 
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Charles  B.  Stafford,  for  appellants. 
John  W.  Ellis,  pro  se. 

Mb.  Presiding  Justice  Smith  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Equttt,  (  404* — when  mcater's  fees  not  excessive.  Allowance 
of  nine  hundred  and  eeyeaty-flye  dollars  aa  master's  fees  held  not 
excessiye. 

2.  Appeal  and  ebbob,  {  1208* — cross-errors.  Cross-errors  assigned 
by  a  person  not  a  party  to  the  cause  will  not  be  considered. 


T.  E.  Hill  Company  for  use  of  William  A.  Blther  (As- 
signee), Appellee,  t.  The  United  States  Fidelity  and 
Guaranty  Company,  Appellant, 

Gen.  No.  18,026. 

1.  Bankbuptct,  S  47* — effect  of  filing  of  appeal  hond  4is  a  super* 
sedeas.  A  proceeding  for  the  appointment  of  a  receiver  under  sec- 
tion 3e  of  the  Bankruptcy  Act  is  separate  and  distinct  from  a  pro- 
ceeding to  adjudicate;  so  that  where  an  appeal  Is  taken  from  an 
order  dismissing  the  petition,  the  filing  of  an  appeal  bond  does  not 
operate  as  a  supersedeas  so  as  to  prolong  the  receivership  but  oper- 
ates to  supersede  only  the  order  of  dismissal. 

2.  Bankbuptct,  f  48* — damages  recoverable  in  action  on  appeal 
bond.  In  an  action  against  a  surety  on  an  appeal  bond  given  undep 
section  25  of  the  Bankruptcy  Act  on  the  taking  of  an  appeal  from 
an  order  dismissing  a  petition  to  have  plaintiff  adjudicated  a  bank- 
rupt, held  error  for  the  court  to  assess  damages  based  upon  proof 
of  the  detention  of  the  property  by  the  receiver  after  the  appeal 
bond  was  filed  and  held  error  for  the  court  to  assess  other  than 
nominal  damages,  there  being  no  competent  proof  of  damages  and 
no  proof  even  of  the  costs  Incurred  in  the  proceeding  for  adjudica- 
tion. 

8.  Appeal  and  ebbob,  S  1810* — when  Appellate  Court  may  re* 
verse  and  enter  final  judgment.    In  a  case  In  which  the  jury  was 

*See  Ulioolt  Notes  Digest,  ToU.  XI  to  XT,  Mune  tople  and  leetioii  mmber. 
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waived,  the  Appellate  Court  may  not  only  reverse  but  may  also 
render  final  Judgment  If  the  law  as  applied  to  the  facts  found  by 
that  court  necessitates  such  a  judgment,  and  if  it  can  be  ascertained 
from  the  facts  so  found  what  Judgment  ought  to  have  been  rendered 
by  the  court  below. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gemmill,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1911.  Reversed.  Opinion  filed  January 
13,  1914. 

John  A.  Bloomingston,  for  appellant. 

BuBLL  &  Abbey  and  Fbed  W.  Bentley,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

This  was  an  action  of  debt  brought  against  appel- 
lant as  surety  on  an  appeal  bond.  The  plea  was  nU 
debet,  but  the  breach  of  the  bond  was  not  questioned 
at  the  trial,  the  controversy  being  over  the  extent  of 
liability.  The  court  found  the  damages  exceeded  ten 
thousand  dollars,  and  assessed  them  at  five  thousand 
dollars,  the  full  amount  of  the  penalty. 

The  bond  was  given  under  section  25  of  the  Bank- 
ruptcy Act  cm  appeal  from  an  order  dismissing  a  peti- 
tion to  have  appellee  adjudicated  a  bankrupt. 

The  petition  was  filed  by  three  creditors,  and  on  the 
same  day  a  receiver  was  appointed  on  the  application 
of  one  of  them  who  gave  a  bond  as  required  under 
section  3e  of  said  act.  Appellant  was  surety  on  the 
latter  bond  also,  on  which  judgment  had  been  pre- 
viously rendered  and  affirmed.  T.  E.  Hill  Co.  v.  U.  8. 
Fidelity  &  Guaranty  Co.,  250  111.  242.  The  measure  of 
damages  relied  on  was  the  rental  value  of  the  property 
while  held  by  the  receiver  after  the  filing  of  the  appeal 
bond. 

In  the  time  allowed  for  filing  the  latter,  one  Bither 
was  appointed  assignee  of  appellee  under  the  State 
voluntary  assignment  act,  and  moved  for  a  rule  on 

Vol.  CLXXXIY  t4 
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the  receiver  to  turn  over  to  him  the  property  so  held. 
The  motion  was  resisted  by  an  attdrney  who,  the 
record  sliows,  had  in  the  different  proceedings  ap- 
peared not  only  for  the  receiver  and  the  creditor  who 
applied  for  his  appointment,  but  for  the  creditors  who 
filed  the  petition  for  adjudication.  The  motion  was  not 
acted  on  until  after  the  appeal  was  perfected  when  it 
was  denied  *' without  prejudice  to  a  renewal  of  the 
same  in  the  event  said  appeal  shall  not  be  prosecuted 
with  effect. ' ' 

Under  such  circumstances  appellee  contends  that  the 
bond  in  question  operated  as  a  supersedeas  and  to  pro- 
long the  receivership,  and  calls  attention  to  the  pro- 
vision in  section  25,  that  appeals  may  be  taken  in 
bankruptcy  proceedings  as  in  equity  cases,  and  cites 
certain  cases  in  equity  deemed  analogous  to  the  one  at 
bar.  On  the  other  hand,  appellant  refers  to  the  fact 
that  the  bond  and  condition  thereof  are  the  same  in 
form  and  language  as  in  bankruptcy  appeals  where  no 
receiver  is  appointed,  and  contends  that  there  is  no 
liability  under  the  bond  except  for  costs  of  the  pro- 
ceeding to  adjudicate. 

As  we  view  it,  the  bond  must  be  construed  with  ref- 
erence to  the  fact  that  the  proceeding  for  the  appoint- 
ment of  a  receiver  under  section  3e  of  the  Bankruptcy 
Act  is  separate  and  distinct  from  proceedings  to  ad- 
judicate, hi  re  Kelly,  91  Fed.  507;  In  re  Ogles,  93  Fed. 
42(i.  In  the  Kelly  case  it  was  said  that  the  implica- 
tion of  the  statute  is  that  it  is  altogether  a  separate 
procedure,  and  that  ''the  seizure  of  i)roperty  is  a  sub- 
seciuent  and  independent  proceeding,  which  is  not 
necessarily  a  ])art  of  the  proceedings  in  bankruptcy." 
Before  a  petition  is  dismissed  or  a  trustee  qualifies, 
any  party  in  interest  may  apply  for  the  appointment 
of  a  receiver  (section  2,  par.  3,  Bankruptcy  Act),  and 
it  is  a  principle  of  general  application  that  those  re- 
spon.^ible  for  an  a])])ointment  wrongfully  made  are 
liable  for  the  expenses  incurred  thereby  {Beach  v.  Ma- 
con Grocery  Co,,  60  C.  C.  A.  557, 125  Fed.  513;  In  re  La 


Chicago — First  District — January,  1914.      531 

T.  E,  Hill  Co.  V.  The  U.  S.  F.  and  G.  Co.,  184   111.  App.  528. 

Cov.,  74  C.  C.  A.  i:]0,  142  PcmI.  960),  and  costs  and 
expenses  incurred  under  one  of  these  proceedings  are 
not  taxable  under  the  other  {In  re  Ghiglione,  93  Fed. 
187;  In  re  Williams,  120  Fed.  37;  In  re  J.  A.  Smith, 
16  Am.  Bankr.  Rep.  478;  Selkregg  v.  Hamilton  Bros,, 
16  Am.  Bankr.  Eep.  474,  144  Fed.  557;  In  re  Moehs, 
174  Fed.  165). 

It  is  true  that  on  dismissal  of  the  petition  tlie  pur- 
pose of  the  receivership  ceased.  But  while  tlie  appeal 
bond  in  question  operated  to  supersede  the  order  of 
dismissal  of  the  petition  it  did  not  ipso  facto  discliarge 
the  receiver.  Beach  on  Receivers,  par.  799;  Whiteside 
V.  Prendergast,  2  Barb.  Ch.  (N.  Y.)  471 ;  Crook  v.  Find- 
ley,  60  How.  Pr.  (N.  Y.)  375;  Baughman  v.  Superior 
Court,  72  Cal.  572. 

Presumably  when  the  court  fixed  the  amount  of  the 
bond  given  at  the  time  of  the  appointment  of  the  re- 
ceiver it  took  into  consideration  the  statutory  right  of 
appeal  from  an  order  of  dismissal  and  deemed  the 
amount  adequate  to  that  end. 

In  construing  the  language  of  said  section  3e,  it  was 
said  in  In  re  Spaulding,  150  Fed.  150:  *'The  fact 
that  the  second  paragraph  provides  that  all  costs,  etc., 
shall  be  allowed  is  based  upon  the  assumption  that  a 
bond  will  be  taken  large  enough  to  cover  all  costs." 
And  again  in  In  re  Raff,  68  C.  C.  A.  380, 135  Fed.  743, 
referring  to  the  provisions  of  said  section,  the  court 
said  that  it  was  their  purpose  to  furnish  the  bankrupt 
with  a  security  adequate  for  his  complete  protection. 

Two  of  the  creditors  on  the  bond  in  question  were 
not  i)arties  to  the  proceeding  for  the  appointment  of 
the  receiver.  But  had  the  court  deemed  it  desirable 
to  make  them  parties  thereto  it  could,  no  doubt,  have 
required  a  new  or  additional  bond  as  a  condition  pre- 
cedent to  the  continuance  of  the  receivership.  But 
they  did  not  become  parties  tlu^reto  merely  by  exercis- 
ing their  right  to  appeal  from  an  order  in  a  different 
and  independent  proceeding.  A  discharge  of  the  re- 
ceiver was  not  superseded  by  the  appeal  bond,  nor  did 
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the  prolongation  of  the  receivership  follow  as  a  legal 
consequence  of  the  appeal.  In  view,  therefore,  of  the 
court's  power  over  the  receiver  regardless  of  the  ap- 
peal, of  the  independent  character  of  the  two  pro- 
ceedings, and  of  the  express  provisions  in  section  3e 
for  indemnity  for  wrongful  detention  of  property  by 
a  receiver,  we  do  not  think  the  appeal  bond  operated 
to  supersede  anything  except  the  order  of  dismissal, 
or  that  the  two  bonds  can  be  deemed  cmnulative  se- 
curities. Hence  the  court  erred  in  assessing  damages 
based  upon  proof  of  the  detention  of  the  property  by 
the  receiver,  and  the  assignment  of  error  in  admitting 
such  evidence  as    a  basis  of  the  damage  is  well  taken* 

The  court  refused  to  find,  as  requested,  that  there 
could  be  no  recovery  for  an  alleged  breach  of  the 
bond  except  for  nominal  damages.  In  the  absence  of 
competent  proof  of  damages,  there  being  none  even 
of  the  costs  incurred  in  the  proceeding  for  adjudica- 
tion, the  court's  refusal  was  error.  We  do  not  concur 
in  appellant's  contention  that  the  pleadings  would  not 
support  a  judgment,  but  hold  that  judgment  should  be 
entered  here  on  a  finding  different  from  the  trial  court 
as  to  the  damages. 

In  this  case  the  jury  was  waived.  It  was  said  in 
Osgood  V.  Skinner,  186  111.  495,  that  ^'such  waiver  also 
extends  to  the  review  of  the  judgment  in  tiie  Appellate 
Court,  so  as  to  enable  the  Appellate  Court  to  decide 
the  issue  of  fact  and  enter  final  judgment."  Several 
cases  are  there  cited  where  on  waiver  of  a  jury  the 
Appellate  Court,  on  reversal,  assessed  the  damages 
and  entered  judgment.  Among  them  was  the  case  of 
Manistee  Lumber  Co.  v.  Union  Nat.  Bank  of  Chicago, 
143  HI.  490,  where  the  Court  said  that  ''the  Appellate 
Court  may  not  only  reverse,  but  may  also  render  judg- 
ment for  the  plaintiff,  if  the  law,  as  applied  to  the 
facts  found  by  that  court,  necessitates  such  a  judg- 
ment, and  if  it  can  be  ascertained  from  the  facts  so 
found  what  judgment  ought  to  have  been  rendered  bj^ 
the  court  below. ' ' 
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There  being  no  proper  proof  of  damages  in  the  rec- 
ord but  the  breach  of  the  bond  being  shown,  the  court 
should  have  assessed  merely  nominal  damages.  We 
shall,  therefore,  reverse  the  judgment  and  make  a 
different  finding  here  as  to  the  amount  of  damages, 
assessing  them  at  one  cent,  and  requiring  appellee  to 
pay  the  costs  of  this  appeal. 

Reversed. 


Barld  K.  Jeff rls  et  a1.,  copartners  as  Chfeago  Car  Lum- 
ber Company,  Appellants,  y.  Ayer  &  Lord  Tie  Com- 
pany, Appellee. 

Gen.  No.  18,S31.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wiluam 
N.  Gemmiix,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.    Affirmed.    Opinion  filed  January  13,  1914. 

Statement  of  the  Case. 

Action  by  David  K.  Jeffris  and  others,  copartners 
as  Chicago  Car  Lumber  Company,  against  Ayer  & 
Lord  Tie  Company,  a  corporation,  to  recover  the  value 
of  a  quantity  of  certain  railroad  ties  alleged  to  belong 
to  plaintiffs  and  to  have  been  taken  and  used  by  de- 
fendant. From  a  judgment  in  favor  of  defendant  on  a 
directed  verdict,  plaintiffs  appeal. 

Adams,  Bobb  &  Adams,  for  appellants ;  S.  G.  Abbott 
and  G.  L.  Wibe,  of  counsel. 

C.  C.  Grassham  and  Jennings  &  Fifer,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Municipal  Court  of  Chicago,  §  17* — necessity  of  written  mo- 
tion to  direct  verdict.  A  motion  for  a  directed  verdict  in  the  Munic- 
ipal Court  need  not  be  In  writing: 

2.  Trover  and  conversion,  §  39* — tvhen  evidence  insufficient  to 
connect  defendant  with  taking  of  plaintiff's  property.  In  an  action 
to  recover  the  value  of  railroad  ties  alleged  to  belong  to  plaintiffs 
and  to  have  been  taken  and  used  by  defendant,  evidence  held  In- 
sufficient to  establish  a  prima  facie  case  for  plaintiffs,  it  appearing 
from  the  evidence  that  both  parties  had  separate  piles  of  ties  at 
a  certain  place,  and  that  the  ties  were  distinguished  by  private 
marks,  but  the  evidence  to  connect  the  defendant  with  the  taking 
of  the  ties  was  largely  circumstantial,  which  considered  with  other 
evidence  did  not  fairly  tend  to  show  that  defendant  took  the  ties. 

3.  Trover  and  conversion,  §  38* — when  statement  of  defendant's 
employe  inadmissible.  In  an  action  to  recover  the  value  of  rail- 
road ties  alleged  to  have  been  taken  and  used  by  defendant,  a  state- 
ment by  an  employe  of  defendant  made  some  two  years  after  the 
event  amounting  to  an  admission  that  he  took  the  ties,  held  Inad- 
missible for  the  reason  that  it  was  no  part  of  the  res  gestae. 

4.  Evidence,  S  185* — when  declaration  of  agents  not  <idmissil>le. 
Rule  that  declarations  of  an  agent  to  be  admissible  must  be  part 
of  the  res  gestae  applies  to  corporations  who  can  speak  only  through 
agents. 

5.  Appeal  and  error,  §  1467* — when  error  in  admission  of  in- 
competent evidence  harmless.  Whether  error  was  committed  In 
permitting  one  of  plaintiff's  witnesses  on  cross-examination  to  tes- 
tify to  a  certain  fact  need  not  be  considered  where  such  evidence 
may  well  have  been  excluded  In  acting  on  a  motion  to  direct  a  ver- 
dict. 


Emma  Hubbard,  Appellee,  t.  G,  Gordon  Martin,  In- 
corporated, Appellant. 

Gen,  No.  18,875.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 

G.  WiNDES,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Court 

at  the  October  term,  1912.     Affirmed,     Opinion  filed  January  13, 

1914. 
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Statement  of  the  Case, 

Action  by  Emma  Hubbard  against  G.  Gordon  Mar- 
tin, Incorporated,  and  anothor  to  recover  damages  for 
injuries  sustained  by  plaintiff  by  reason  of  negligent 
performance  of  dental  work  done  for  plaintiff  by  de- 
fendants. From  a  judgment  in  favor  of  plaintiff  for 
one  thousand  dollars,  defendant,  G.  Gordon  Martin, 
appeals. 

Haery  Strickler,  for  appellant. 

George  I.  Haight  and  Eoland  M.  Hollock,  for  ap- 
pellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Dentists,  §  !♦ — right  of  corporation  to  engage  in  fyractice. 
Kurd's  R.  S.  ch.  91,  IT  44h,  J.  &  A.  IT  7450,  contemplates  that  a  cor- 
poration may  engage  in  the  practice  of  dentistry. 

2.  Dentists,  §  2* — uhen  evidence  sufficient  to  sustain  verdict  for 
malpractice.  In  an  action  for  malpractice  in  dentistry,  evidence 
tending  to  show  that  one  of  defendant's  employes  negligently  bored 
through  the  roots  of  four  of  plaintiffs  teeth  into  the  alveolar  proc- 
ess or  bony  tissues  of  the  Jaw,  thereby  causing  a  painful  condition 
requiring  long  treatment  and  rendering  improbable  the  placing  of 
a  permanent  dental  bridge,  held  sufficient  to  sustain  a  verdict  for 
plaintiff. 

3.  Dentists,  8  2* — admissibility  of  evidence  in  action  for  mal- 
practice. In  an  action  for  malpractice  in  dentistry,  refusal  of  court 
to  strike  out  testimony  of  plaintiff  as  to  pain  and  suffering  botl) 
while  and  after  the  work  was  performed,  held  not  error  where  other 
testimony  tended  to  show  that  immediate  intense  pain  and  condi- 
tions causing  additional  and  unnecessary  pain  would  result  from 
negligence  of  the  character  charged. 

4.  Dentists,  §  2* — competency  of  evidence  to  show  want  of  li- 
cense. Testimony  of  the  State  Board  of  Dental  Examiners  in  a  suit 
for  malpractice  in  dentistry,  that  they  had  examined  the  record  of 
licenses  Issued  and  found  no  record  of  a  license  issued  to  the  de- 
fendant's employe  who  operated  on  plaintiff, .  7ieZd  competent  evi- 
dence. 
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5.  Dentists,  §  2* — lohen  admission  of  expert  testimony  as  to  con- 
dition of  plaintiff's  teeth  not  error.  Permitting  an  expert  witness  to 
testify  in  a  suit  for  malpractice  as  to  the  condition  of  the  bore  in 
plaintiff's  teeth  the  following  year,  without  requiring  plaintiff  to 
show  that  no  one  else  had  bored  into  the  tissues  subsequent  to  the 
treatment  by  defendant,  held  not  error,  since  whether  or  not  the 
conditions  complained  of  were  caused  or  aggravated  by  anything 
done  by  either  of  the  dentists  who  testified  was  a  matter  for  the 
Jury  upon  which  cross-examination  was  afforded. 

6.  Tbial,  §  276* — when  interrogatories  do  not  call  for  ultimate 
and  controlling  facts.  In  an  action  for  malpractice  in  dentistry, 
where  interrogatories  were  given  asking  whether  any  of  plaintiff's 
teeth  were  lost  and  whether  any  were  injured  as  a  result  of  the 
conduct  of  defendant,  held  that  neither  of  the  interrogatories  nor 
both  together  called  for  all  the  ultimate  and  controlling  facts, 
where  the  declaration  alleged  and  the  evidence  tended  to  show 
other  results  of  the  alleged  negligence,  such  as  unnecessary  anguish 
and  distress  and  shock  and  injury  to  the  nervous  system. 

7.  Trial,  S  276* — when  interrogatory  does  not  call  for  an  ulti- 
mate and  controlling  fact.  In  an  action  for  malpractice  in  dentistry, 
an  Interrogatory  whether  boring  holes  Into  the  roots  of  certain 
teeth  for  the  purpose  of  fixing  pegs  therein  for  fastening  and  attach- 
ing bridges  was  improper  dentistry  does  not  call  for  an  ultimate 
and  controlling  fact,  where  the  claim  was  not  that  such  method  was 
improper  but  that  the  boring  through  the  teeth  into  the  bony  tissues 
of  the  jawbone  was  negligence. 

8.  Tbial,  {  276* — when  interrogatory  does  not  call  for  ail  the 
ultimate  and  controlling  facts.  In  an  action  for  malpractice  in 
dentistry,  an  interrogatory  whether  plaintiff  afforded  the  defendant 
a  reasonable  opportunity  to  cure  the  alleged  soreness  and  pain  does 
not  call  for  all  the  ultimate  and  controlling  facts,  where  the  evi- 
dence tends  to  show  not  only  the  causing  of  unnecessary  pain  and 
soreness  but  also  ruination  of  the  teeth  for  permanent  bridge  work. 

9.  Appeal  and  ebbob,  §  269* — when  refusal  to  submit  interrog- 
atories harmless.  Refusal  to  submit  Interrogatories  as  to  facts 
not  controverted  is  harmless. 

10.  Appeal  and  ebbob,  §  542* — when  error  in  admission  of  evi- 
dence not  preserved.  If  the  competency  of  evidence  Is  not  ques- 
tioned until  after  its  admission,  error  can  be  assigned  only  on  a 
motion  to  strike  it  out 
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Emery  Stanford  Hall  ei  al.^  Appellants^  T.  George 

Beidler  et  al.^  Appellees. 

Gen.  No.  18,891.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
A.  Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Affirmed.  Opinion  filed  January 
13,  1914. 

Statement  of  tbe  Case. 

Action  by  Emery  Stanford  Hall  and  Frank  Spencer 
Baker,  suing  as  copartners  under  the  name  of  Hall  & 
Baker,  against  George  Beidler  and  Michael  S.  Hyland, 
to  recover  commissions  alleged  to  be  due  them  as 
architects  under  a  certain  contract  entered  into  be- 
tween the  plaintiffs  and  defendants.  From  a  judg- 
ment for  defendants  upon  a  directed  verdict,  plaintiffs 
appeal. 

Baldwin  &  Barnes,  for  appellants. 

WHiLiAM  J.  Laoby,  for  appellees. 

Mb.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

Architects  and  engikeebb,  §  3* — when  contracton  not  jointly 
liable  for  commissions.  Architects  entered  into  a  contract  with  a 
partnership  for  commissions  to  be  based  upon  $80,000  as  the  cost 
of  a  building.  The  contract  contemplated  that  the  defendants  as 
partners  should  jointly  let  the  contract  for  the  building,  but  the 
contract  was  let  for  the  erection  of  the  building,  to  cost  $130,000, 
by  one  of  the  defendants  after  the  architects'  services  were  dis- 
continued and  after  defendants  had  dissolved  partnership.  Held,  in 
an  action  by  the  architects  against  the  defendants  jointly  for  com- 

•8m  nilnoto  Notes  DIgMt,  Vols.  XI  to  XV,  same  topic  and  seetlon  number. 
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missions  on  the  basis  of  the  $130,000  costs,  that  a  direction  of  a 
verdict  for  defendants  was  proper  on  the  theory  that  the  contract 
imposed  no  joint  liability  to  pay  commissions  on  the  actual  cost  of 
the  building  in  view  of  the  fact  that  the  contract  for  the  structure 
was  not  a  Joint  undertaking. 


Lillian  TTllrich  l).v  William  ITllrieli,  Appellee,  v.  Ch!- 
cago  City  Railway  fompany,  Appellant. 

Gen.  No.  17,972. 

1.  Damages,  8  110* — when  not  excessive  for  personal  injuries. 
A  verdict  for  five  thousand  five. hundred  dollars  for  personal  in- 
juries to  a  girl  fifteen  years  of  age  caused  by  street  cars,  held  not 
excessive,  it  appearing  that  she  was  practically  confined  to  her  bed 
for  two  ye^rs  after  the  accident,  that  her  abdomen  was  swollen  and 
distended  and  that  she  was  rendered  a  nervous  wreck. 

2.  Infants,  §  54* — when  judgment  not  erroneous  as  being  in 
favor  of  next  friend.  Where  a  father  sues,  as  next  friend  for  his 
minor  daughter,  a  judgment  is  not  erroneoufl  as  being  entered  in 
favor  of  the  next  friend  for  the  reason  that  the  language  of  the 
judgment  order  Is  that  plaintiff  recover  "his  said  damages  ♦  ♦  ♦ 
together  with  his  costs,"  the  defendant  having  treated  the  judg- 
ment as  in  favor  of  the  minor  on  the  appeal  and  the  bond  running 
to  the  minor. 

3.  Infants,  §  66* — when  next  friend  not  liable  for  costs.  A  per- 
son suing  as  a  next  friend  is  not  liable  for  costs  in  case  the  suit  is 
decided  against  the  plaintiff,  where  the  bond  for  costs  Is  signed 
by  a  stranger  to  the  record  and  not  joined  in  by  the  next  friend. 

4.  Witnesses,  S  45* — ichen  wife  of  next  friend  competent  toit- 
ness.  In  an  action  by  a  next  friend  for  personal  injuries  sustained 
by  a  minor,  the  wife  of  the  next  friend  is  competent  to  testify;  the 
question  as  to  the  weight  of  her  testimony,  because  of  her  interest 
as  mother  of  the  next  friend.  Is  for  the  jury. 

5.  Evidence,  8  282* — competency  of  statements  in  medical  books. 
It  is  well  established  that  statements  made  in  medical  books  are 
not  competent  evidence,  and  quotations  therefrom  should  not  be 
incorporated  in  questions  asked  of  a  medical  witness  in  such  a 
manner  as  to  lead  the  jury  to  infer  that  the  attorney  propounding 
same  is  reading  from  such  books. 
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6.  Appeal  and  ebbob,  §  1506* — when  appellant  cannot  complain 
of  error  in  propounding  questions  on  cross-examination  of  expert 
witness.  Defendant  cannot  complain  that  plaintiff's  counsel  in  pro- 
pounding questions  to  defendant's  medical  expert  witnesses  on  cross- 
examination  gave  the  jury  the  impression  that  he  was  reading  from 
a  medical  book,  where  defendant's  counsel  on  redirect  examination 
of  one  of  the  witnesses  read  from  a  book  handed  him  at  his  request 
by  plaintiff's  counsel. 

7.  Appeal  and  ebbob,  §  1514* — improper  remarks  of  counsel.  Re- 
fusal of  court  to  grant  a  new  trial  for  improper  remarks  of  counsel 
made  in  arguing  questions  of  law  before  the  court  in  the  presence 
of  the  jury,  held  not  an  abuse  of  trial  court's  discretion  as  to  au- 
thorize reversal. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Duane 
J.  Cabnes,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  13, 
1914.  Rehearing  denied  January  27,  1914.  Certiorari  granted  by 
Supreme  Court 

James  G.  Coisdon  and  ChartvEs  LeRoy  Brown,  for 
appellant;  Leonard  A.  Busby  and  Warner  H.  Kobin- 
BON,  of  counsel. 

James  C.  McShane,  for  appellee. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

This  is  a  suit  for  damages  on  account  of  personal 
injuries  sustained  by  the  plaintiff  through  the  negli- 
gence of  the  defendant.  There  was  a  trial  before  the 
court  and  a  jury,  a  verdict  being  rendered  for  five 
thousand  five  hundred  dollars  upon  which  judgment 
was  entered. 

Liability  of  the  defendant  for  some  amount  was  ad- 
mitted by  it,  the  accident  being  due  to  a  collision  of 
two  cars,  both  operated  by  the  defendant,  and  in  one 
of  which  plaintiff  was  riding  as  a  passenger. 

The  points  relied  on  for  a  reversal  are :  First,  that 
the  damages  are  excessive;  second,  that  there  was 
error  in  permitting  the  wife  of  the  next  friend  to 

testify;  third,  that  there  was  error  in  the  judgment 
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in  that,  as  alleged,  the  judgment  treats  as  the  plaintiff, 
William  Ullrich,  the  father  and  next  friend,  and  that 
the  judgment  should  have  been  in  favor  of  the  infant 
and  not  in  favor  of  the  next  friend ;  fourth,  that  coun- 
sel for  plaintiff  erroneously  made  use  of  medical  works 
in  the  cross-examination  of  witnesses,  making  im- 
proper statements  distinctly  prejudicial  to  the  defend- 
ant, under  the  guise  of  asking  questions,  and  in  making 
arguments  for  the  admissibility  of  evidence ;  and  fifth, 
that  there  were  other  errors  in  the  admission  of  evi- 
dence, 

I. 
Counsel  for  both  parties  have  devoted  the  larger 
part  of  their  briefs  and  argument  to  the  first  proposi- 
tion advanced  by  the  defendant,  namely,  that  the  dam- 
ages are  excessive.  On  the  part  of  the  plaintiff,  who 
was  fifteen  years  of  age  at  the  time  of  the  accident, 
it  is  insisted  the  record  discloses  that  she  was  confined 
to  her  bed  for  several  months  after  its  occurrence,  and 
practically  up  to  the  time  of  the  trial,  which  was  nearly 
two  years  thereafter;  that  during  the  early  portion  of 
this  period  she  suffered  from  almost  daily  attacks  of 
hysteria  and  hysterical  convulsions,  which  became 
worse  and  more  violent  until  November  following  the 
accident,  which  occurred  in  August,  1909;  that  in  the 
former  month  she  was  taken  to  a  hospital,  where  she 
stayed  for  a  few  weeks,  from  which  time  the  hysterical 
attacks  gradually  became  less  frequent,  until  about  two 
months  prior  to  the  trial,  when  she  was  having  them 
only  during  her  monthly  periods,  and  perhaps  once 
besides  in  each  month ;  that  her  abdomen  was  swollen 
and  distended,  necessitating  almost  constant  use  of 
hot  applications  to  her  stomach;  that  this  condition 
was  diagnosed  by  one  of  her  attending  physicians  as 
peritonitis,  and  by  another  as  being  some  injury  to 
the  internal  organs  of  the  abdomen;  that  there  was 
also  inflammation  of  the  abdomen,  and  for  the  greater 
portion  of  the  time  considerable  temperature ;  that  the 
inflammation  resulted  in  a  prolapsus  of  the  uterus  with 
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adhesions;  that  during  this  time  she  became  greatly 
emaciated;  that  her  weight  was  153  pounds  before 
the  accident,  and  117  pounds  at  the  time  of  the  trial; 
that  she  was  by  the  accident  rendered  a  nervous  and 
physical  wreck. 

On  the  part  of  the  defendant  it  is  claimed  to  be  dem-"^ 
onstrated  by  the  evidence  that  the  plaintiff's  mani- 
festations of  hysteria  antedated  for  a  long  time  the 
street  car  accident;  that  the  expert  evidence  in  the 
record  is  conclusive  of  the  proposition  that  trauma- 
tism, which  is  defined  as  external  violence  producing 
bodily  injury,  is  incapable  of  producing  hysteria  in  a 
healthy  person;  that  it  is  also  demonstrated  by  the 
evidence  that  peritonitis  cannot  be  caused  except  by 
infection,  and  that  the  accident  in  question  could  not 
and  did  not  produce  any  pelvic  infection. 

We  have  carefully  read  all  of  the  testimony  in  the 
case,  both  lay  and  medical,  and  find  it  decidedly  con- 
flicting as  to  many  material  matters.  After  such  care- 
ful perusal,  however,  we  are  not  of  the  opinion  that 
the  verdict  is  as  alleged,  so  manifestly  against  the 
weight  of  the  evidence  as  to  require  a  reversal  of  the 
judgment  on  that  ground.  It  will  be  necessary,  there- 
fore, to  consider  the  other  points  raised  by  the  de- 
fendant. 

n. 

It  is  urged  that  there  was  error  in  the  admission  of 
the  testimony  of  the  mother  of  the  plaintiff  because  she 
was  the  wife  of  the  father,  who  appears  as  next  friend 
to  the  plaintiff  in  the  case.  The  question  as  to  the 
weight  to  be  given  to  her  testimony,  because  of  her  in- 
terest as  mother  of  the  plaintiff,  was  of  course  one  for 
the  jury.  Does  the  law  inhibit  her  testimony  because 
she  happens  to  be  the  wife  of  the  one  who  sues  as  next 
friend?  We  think  not.  It  is  urged  that  the  next  friend 
would  be  liable  for  costs  in  the  suit  if  the  case  were 
decided  against  the  plaintiff.  We  do  not  so  construe 
the  statute.  A  bond  for  costs  was  given  in  this  case 
by  a  stranger  to  the  record,  and  was  not  joined  in  by 
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tlie  next  friend  nor  was  it  required  to  be.  Notwith- 
standing the  assault  made  by  defendant  upon  the  logic 
of  the  opinion,  we  think  that  in  lUiHois  Cent.  R.  Co.  ik 
licclcer,  119  111.  App.  221,  Mr.  Justice  Creighton  has 
correctly  set  forth  the  principles  of  law  governing  the 
question  at  issue. 

III. 

It  is  next  said  that  the  judgment  is  erroneous  be- 
cause it  is  in  favor  of  William  Ullrich,  tlie  next  friend. 
The  language  of  the  judgment  order  is  **that  the  plain- 
tiff do  have  and  recover  of  and  from  the  defendant  his 
said  damages  of  five  thousand  five  hundred  ($5,500) 
dollars  in  fonn  as  aforesaid  by  the  jury  assessed,  to- 
gether with  his  costs  and  charges  in  this  behalf  ex- 
pended and  have  execution  therefor." 

The  contention  is  that  the  use  of  the  word  **his" 
makes  the  jud.innent  one  in  favor  of  William  Ullrich, 
next  friend.  The  point  is  technical  and,  in  view  of 
the  Illinois  statute  respecting  judgments,  is  untenable. 
The  defendant  treated  the  judgment  as  in  favor  of 
the  minor  on  the  appeal.  The  bond  runs  to  ** Lillian 
Ullrich  a  minor,*'  etc. 

IV. 

It  is  urged  by  the  defendant  that  the  attorney  for 
the  plaintiff  in  the  cross-examination  of  medical  ex- 
])erts  whose  testimony  was  taken  on  behalf  of  the  de- 
fendant, indirectly  got  before  the  jury  statements  con- 
tained in  medical  works  on  questions  of  hysteria,  etc., 
by  improperly  incorporating  the  language  taken  from 
such  works  in  questions  propounded  to  such  witnesses, 
and  that  he  also  made  improper  statements  distinctly 
prejudicial  to  the  defendant,  under  the  guise  of  asking 
(luestions  and  of  making  argument  for  their  admission. 
It  is  said  that  his  conduct  was  such  that  the  court  erred 
in  not  granting  the  motion  for  a  new  trial  because  of  it. 
The  answer  of  the  attorney  for  the  plaintiff  is  that 
no  such  statements  were  introduced  in  evidence  (a 
proceeding  which  he  admits  would  be  improper),  and 
that  the  only  reference  made  by  plaintiff's  counsel  to 
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medical  autliorities  was  for  the  purpose  of  developing 
the  extent  of  the  witness'  knowledge  of  the  subject  and 
the  basis  of  his  opinion ;  that  the  questions  propounded 
by  him  came  within  the  rule  laid  down  in  Chicago 
Union  Traction  Co.  v.  Ertrachter,  228  111.  119,  viz., 
that  a  medical  expert  may  be  cross-examined  as  to  the 
basis  of  his  opinion  and  as  to  whether  the  authorities 
do  not  lay  down  a  different  rule,  and  the  like. 

Counsel  for  the  plaintiff  admittedly  had  medical 
works  before  him  in  court,  but  we  are  unable  to  say 
that  in  any  question  propounded  on  the  cross-examina- 
tion of  defendant's  witnesses  extracts  from  the  works 
are  incorporated.  Defendant's  counsel  repeatedly  ob- 
jected to  plaintiff's  counsel  ** asking  questions  and 
giving  the  impression  that  he  was  reading  from  a 
book."  The  former  himself,  on  the  redirect  examina- 
tion of  one  of  defendant's  witnesses,  read  from  a  book 
handed  him  at  his  request  by  plaintiff's  counsel,  and 
in  the  brief  it  is  said  **he  was  able  to  find  extracts 
which  were  decidedly  favorable  to  defendant's  theory." 
As  we  understand  it,  these  extracts  were  placed  before 
the  jury  by  incorporating  them  in  questions  asked  by 
defendant's  counsel.  In  our  opinion  he  is  not  in  posi- 
tion now  to  complain  that  there  was  reversible  error 
in  what  is  alleged  to  be  a  fact,  that  plaintiff's  counsel 
in  asking  the  question  on  cross-examination  gave  the 
jury  **the  impression  that  he  was  reading  from  a 
book." 

The  rule  is  well  established  that  statements  made 
in  medical  books  are  not  competent  evidence.  We 
agree  also  with  counsel  for  defendant  in  the  proposi- 
tion that  that  which  cannot  be  accomplished  directly 
should  not  be  done  indirectly;  that  is  to  say,  quotations 
from  so-called  authorities  should  not  be  incorporated 
in  questions  in  such  a  manner  as  to  lead  the  jury  to 
infer  that  the  attorney  propounding  same  is  reading 
from  the  so-called  authority  or  text-book. 

Complaint  is  made  that  in  arguing  questions  of  law 
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before  the  court,  plaintiff's  counsel  made  remarks  in 
the  presence  of  the  jury  calculated  to  prejudice  them. 
It  has  been  held  in  a  recent  decision  that  although 
when  counsel  is  corrected  and  the  jury  instructed  to 
disregard  improper  remarks,  the  attorney's  miscon- 
duct ordinarily  is  not  ground  for  reversal,  yet  in  a 
clear  case  courts  of  review  will  reverse  a  judgment 
for  such  improper  conduct,  even  though  the  trial  court 
has  sustained  objections  interposed  by  opposing  coun- 
sel. Appel  V.  Chicago  City  Ry.  Co.,  259  111.  561.  It  is 
said  in  the  case  of  West  Chicago  St.  R.  Co.  v.  Annis, 
165  HI.  475:  **It  is,  however,  as  held  in  the  Cotton 
case,  supra  (140  HI.  486),  a  matter  resting  in  the  sound 
discretion  of  the  trial  judge  to  say  when,  under  all 
the  circumstances  of  the  case,  and  in  view  of  the 
counter  remarks  which  may  be  made  and  the  temper 
and  character  of  the  jury,  whether  a  new  trial  should 
be  granted  or  not,  and  unless  it  satisfactorily  appears 
from  the  record  that  the  trial  court  has  abused  its 
discretion  in  this  regard  courts  of  review  cannot  in- 
terfere. ^ ' 

After  careful  examination  of  the  record  we  are  un- 
able to  say  that  in  the  refusal  to  grant  a  new  trial  in 
the  present  case  there  was  an  abuse  of  discretion  by 
the  trial  judge. 

The  remarks  which  are  criticized  were  not  made  in 
an  argument  to  the  jury  as  in  the  Appel  case,  supra, 
but,  as  heretofore  stated,  were  addressed  to  the  court. 

V. 

We  have  carefully  considered  the  other  questions 
raised  as  to  the  alleged  erroneous  rulings  of  the  court 
on  the  admission  of  evidence,  and  are  of  the  opinion 
that  no  error  was  committed  on  account  of  which  the 
judgment  should  be  reversed. 

The  judgment  wiQ  be  aflSrmed. 

Affirmed. 
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Joseph  Wajer^  Appellee,  y.  United  States  Brewing  Com- 
pany, Appellant. 

Gen.  No.  18,889.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Samukl 
C.  Stouoh,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Reversed.  Opinion  filed  January  13, 
1914. 

Statement  of  tbe  Case. 

Action  by  Joseph  Wajer  against  United  States 
Brewing  Company,  a  corporation,  to  recover  for  per- 
sonal  injuries  sustained  by  plaintiff  while  in  the  em- 
ploy of  defendant  as  fireman  in  defendant's  boiler 
room.  Plaintiff's  injuries  resulted  from  falling  into 
an  uncovered  ash  pit  beneath  tjie  boilers.  From  a 
judgment  in  favor  of  plaintiff  for  one  thousand  and 
fifty  dollars  and  costs,  defendant  appeals. 

George  W.  MhjjEr,  for  appellant. 

John  W.  Sutton  and  Martin  L.  Wh.born,  for  ap- 
pellee. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Master  and  servant,  §  686* — when  employer  not  negligent  in 
providing  fireman  in  boiler  room  'a  safe  place  to  loork.  In  an  action 
by  a  fireman  for  injuries  sustained  by  falling  in  an  ash  pit  beneath 
defendant's  boilers,  the  defendant  being  charged  with  negligence  in 
not  properly  guarding  the  pit  as  required  by  section  4  of  the  Act 
of  1910  (R.  S.  ch.  48,  T  92,  J.  ft  A.  f  5389),  in  permitting  the  steam 
to  escape  in  the  room  and  allowing  broken  windows  to  permit  the 
cold  air  to  come  in  contact  with  the  steam  so  as  to  cause  it  to  con- 
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dense,  held  that  the  evidence  did  not  show  the  statute  was  violated 
and  that  the  mere  escape  of  steam  did  not  render  the  boiler  room 
an  unsafe  place  to  work. 

2.  Master  and  bebvant,  §  561* — admisaihiUty  of  evidence.  Under 
a  declaration  charging  employer  with  negligence  in  allowing  steam 
to  escape  in  the  boiler  room  and  in  allowing  window  glass  to  re- 
main broken  so  that  cold  air  would  cause  the  steam  to  rapidly  con- 
dense, held  that  testimony  as  to  the  breaking  of  a  "T"  was  erro- 
neously admitted  as  no  mention  was  made  thereof  in  the  declaration. 

3.  MABTDt  AND  SERVANT,  S  98* — Statute  imposing  duty  to  guard 
hatchways  construed.  Section  4  of  the  Act  of  1910  providing  for 
the  health,  safety  and  comfort  of  employes  (R.  S.  1911,  eh.  48,  If  92, 
J.  ft  A.  T  6389)  does  not  require  hatchways  to  be  fenced  while  in 
use,  in  addition  to  providing  a  covering  therefor  when  not  in  use. 

4.  Statxjtes,  S  27* — when  defendant  not  required  to  plead  the 
exception  in  a  statute.  In  an  action  based  on  section  4  of  R.  S. 
ch.  48,  T  92,  J.  ft  A.  T  5389,  to  recover  for  personal  injuries  result- 
ing from  falling  into  an  open  hatchway,  defendant  is  not  required 
to  plead  specially  the  exception  mentioned  in  the  statute. 

5.  Master  and  servant,  {  302* — when  doctrine  of  <issumption  of 
risk  inapplicable.  Doctrine  of  assumption  of  risk  is  not  applicable 
where  there  has  been  a  violation  of  a  statute. 


Edward  Mertzen,  Appellee,  t.  Herman  H.  Hettler  Lum- 
ber Company,  Appellant. 

Gen.  No.  18,882.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Joseph 
H.  Fitch,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  January  13, 
1914. 

Statement  of  the  Case. 

Action  by  Edward  Mertzen  against  Herman  H.  Het- 
tler Lumber  Company,  a  corporation,  to  recover  dam- 
ages for  personal  injuries  sustained  by  plaintiff  while 
in  the  employ  of  defendant  and  alleged  to  have  re- 
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suited  by  the  starting  of  a  planing  machine  when  plain- 
tiff was  cleaning  the  same  preparatory  to  changing 
the  knives.  From  a  judgment  in  favor  of  plaintiff  for 
two  thousand  five  hundred  dollars,  defendant  ap- 
peals. 

H.  L.  HowABD,  for  appellant.  / 

John  W.  Sutton,  for  appellee ;  Mabtin  L.  Wilbobn, 
of  counsel. 

Mb.  Justice  Clabk  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

Master  and  sebtant,  8  683* — when  evidence  sustains  verdict  for 
injury  to  employe  resulting  from  defective  belts  starting  a  planing 
machine.  In  an  action  to  recover  for  injuries  sustained  by  plain- 
tiff resulting  from  the  starting  of  a  planing  machine  while  he  was 
cleaning  lt»  the  declaration  alleging  that  defendant  was  negligent 
in  allowing  a  belt  to  remain  improperly  laced  and  fitted  to  a  pulley 
so  as  to  run  from  a  loose  to  a  tight  pulley,  a  verdict  for  plaintiff 
held  sustained  by  the  evidence,  it  appearing  that  the  belt  had  been 
fixed  just  prior  to  the  accident  and  had  been  represented  to  be  in 
proper  condition  for  running  by  a  person  in  the  position  of  a  vice 
principal. 


Grace  V.  Wiesbach,  Appellee,  v.  Herman  H.  Hettler 

Lumber  Company,  Appellant. 

een.  No.  18,883.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo 
Pam,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1912.    Affirmed.    Opinion  filed  January  13,  1914. 
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Statement  of  the  Case. 

Action  by  Grace  V.  Wiesbach  against  Herman  H. 
Hettler  Lumber  Company,  a  corporation,  and  E.  S. 
Ormsbee  to  recover  damages  for  personal  injuries  sus- 
tained by  plaintiff  in  a  collision  between  a  carriage  in 
which  plaintiff  was  riding  and  a  team  claimed  to  have 
been  owned  and  controlled  by  the  defendant.  The  jury 
reAdered  a  verdict  of  not  guilty  as  against  Ormsbee 
and  of  guilty  against  the  Lumber  Company,  damages 
being  fixed  at  the  sum  of  one  thousand  dollars.  From 
a  judgment  entered  on  the  verdict,  the  defendant  Lum- 
ber Company  appeals. 

H.  L.  HowABD,  for  appellant. 

Moses,  Bosenthal  &  Kennedy,  for  appellee :  Walteb 
Bachrach,  S.  SmNEY  Stein  and  Sigmund  W.  DAvm, 
of  counsel. 

Mr.  Justice  Clark  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Master  and  bebyant,  \  867* — vohen  evidence  au/llcicnt  to  sus- 
tain finding  that  team  and  wagon  toere  not  tinder  the  control  of  an 
independent  contractor.  In  an  action  to  recover  for  personal  in- 
juries sustained  in  a  collision  between  a  carriage  in  which  plaintiff 
was  riding  and  a  team  and  wagon  alleged  to  be  owned  and  con- 
trolled by  defendant,  eridence  held  sufficient  to  warrant  a  finding 
by  the  jury  that  the  team  and  driver  were  under  the  direction  of 
the  defendant  and  that  a  third  party,  who  owned  the  team  and  em- 
ployed the  driver,  was  not  an  independent  contractor. 

2.  Negligence,  §  129* — when  special  plea  does  not  put  in  issue 
oxcnership  and  control  of  instrumentalities  causing  injury.  In  an 
action  for  personal  injuries  sustained  by  plaintiff  alleged  to  have 
been  caused  by  the  negligent  driving  of  a  team  and  wagon  owned 
and  controlled  by  defendant,  a  special  plelK  which  recites  that  de- 
fendant or  its  servants  or  agents  were  not  in  the  use,  possession, 
ownership  and  control  of  the  wagon,  without  denying  ownership  of 
the  horses  and  without  denying  that  the  horses  and  wagon  were 
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owned  and  controlled  by  defendant,  does  not  properly  put  in  issue 
the  ownership,  possession  or  operation  of  the  instrumentalities 
which  are  alleged  to  have  caused  the  injury. 

3.  Appeal  and  ebbob,  §  1699* — when  error  in  refusing  to  direct 
verdict  for  defendant  waived.  Error  of  court  in  denying  a  motion 
to  direct  a  verdict  at  the  close  of  plaintiff's  evidence  is  waived 
where  defendant  thereafter  submits  instructions  based  upon  its 
theory  of  the  case. 


Helen  W.  8.  Johnson  et  al.,  t.  Northern  Trnst  Com- 

pany.  Trustee^  et  al. 

Northern  Trust  Company^  Trustee,  y.  Hannah  M.  Wil- 
liams et  al. 

Edward  A.  Shedd,  Appellant,  y.  Northern  Trust  Com- 
pany, Trustee,  et  al..  Appellees. 

Gen.  No.  18,887. 

1.  Appeal  and  xbbob,  §  269* — when  provisions  in  decree  do  not 
affect  its  final  charitcter.  Provisions  in  a  decree  for  an  accounting 
and  reserving  Jurisdiction  for  the  purpose  of  enforcing  the  decree 
do  not  afitect  its  final  character. 

2.  Equity,  S  149* — determination  of  character  of  Mil.  A  bill  in 
equity  which  is  in  its  essence  and  effect  a  bill  to  declare  a  forfeiture 
of  a  lease  will  be  considered  as  such,  though  the  complainant  by 
ingenious  phrasing  of  the  prayer  of  the  bill  asks  to  have  the  lease- 
hold estate  decreed  to  have  been  surrendered  by  operation  of  law. 

3.  FoRFEiTUBES,  S  6* — enforcement  of  forfeitures  in  equity. 
Equity  will  not  interfere  on  behalf  of  a  party  entitled  to  a  for- 
feiture to  enforce  the  same,  but  will  leave  him  to  his  legal  remedy, 
if  any,  even  though  the  case  might  be  one  in  which  no  equitable 
relief  would  be  given  to  the  defaulting  party  against  the  forfeiture. 
The  functions  of  a  court  of  equity  are  to  grant  relief  against  a  for- 
feiture in  a  proper  case,  but  never  to  enforce  it 

4.  Landix)bd  and  tenant,  §  415* — effect  of  attempted  assignment 
of  leasehold  to  nonexisting  corporation.  Where  an  attempted  as- 
signment of  a  leasehold  by  the  lessee,  with  consent  of  the  lessor, 
to  a  corporation  fails  because  of  the  nonexistence  of  the  corpora- 
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tlon,  such  assignment  does  not  amount  to  a  surrender  of  the  lease- 
hold estate  by  operation  of  law  as  between  the  lessor  and  lessee, 
and  the  lessee  in  such  case  holds  as  a  trustee  for  the  stockholders 
and  bondholders  of  the  corporation  for  the  amount  paid  him  for  the 
leasehold  by  the  persons  acting  in  the  name  of  the  corporation. 

5.  Landlord  and  tenant,  fi  470* — when  lessor  estopped  to  insist 
on  forfeiture  of  lease.  On  bill  in  equity  to  enforce  a  forfeiture  of 
a  lease,  alleging  that  there  had  been  a  surrender  of  the  lease  by 
operation  of  law  resulting  from  an  assignment  of  the  lease  by  the 
lessee  to  a  corporation  not  in  existence,  and  that  the  lessee  had 
made  a  conveyance  without  lessors'  consent,  subsequent  acts  and 
conduct  of  lessors  together  with  prior  adjudications  held  to  estop 
the  lessors  to  insist  upon  a  forfeiture. 

6.  Trusts,  §  4* — when  trust  created  for  money  paid.  Where  a 
person  holds  an  estate  for  which  he  has  been  fully  paid  by  another 
or  others,  a  trust  results  for  the  benefit  of  those  who  paid  the 
money. 

Appeal  from  the  Superior  CJourt  of  Cook  county;  the  Hon.  Richabd 
E.  Burke,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Reversed  and  remanded  with  directions. 
Opinion  filed  January  16,  1914.    Rehearing  denied  January  27,  1914. 

Hakry  S.  Mecartney,  for  appellant. 

JunAH,  WiLLARD,  WoLF  &  Reichmann,  foT  appellee, 
Northern  Trust  Company. 

James  Hamilton  Lewis,  for  appellee,  John  C.  Patter- 
son. 

ScoTT,  Bancroft  &  Stephens  and  Stewart  Johnson, 
for  appellees,  Helen  W.  S.  Johnson  and  Stewart  Pat- 
terson; Edgar  A.  Bancroft,  Redmond  D.  Stephens 
and  Lester  L.  Falk,  of  counsel. 

Mr.  Presiding  Justice  Smith  delivered  the  opinion 
of  the  court. 

Appellee,  Helen  W.  S.  Johnson,  on  July  29,  1910, 
filed  her  bill  of  complaint  in  the  Superior  Court  of 
Cook  county  against  the  Northern  Trust  Company, 
trustee,  Hannah  M.  Williams,  Fannie  V.  M.  Jolmson, 

*See  Illinois  Notes  Digest,  Vols.  XI  to  XV»  same  topic  and  seotlom  avmber. 
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Stewart  Patterson,  John  C.  Patterson,  H.  H.  Kohlsaat, 
Albert  M.  Johnson,  E.  A.  Shedd,  Charles  B.  Shedd,  Ed- 
ward J.  Shedd,  and  Illinois  Trust  &  Savings  Bank, 
trustee.  December  8,  1910,  Stewart  Patterson  was 
given  leave  to  join  Mrs.  Johnson  as  a  party  complain- 
ant. On  the  same  day,  an  amended  bill  of  complaint 
was  filed  which  sets  up  the  facts  stated  in  Patterson  v. 
Northern  Trust  Co.,  132  111.  App.  208,  the  same  case 
on  appeal  in  230  111.  334 ;  Patterson  v.  Northern  Trust 
Co.,  132  111.  App.  63,  the  same  case  on  appeal  in  238 
HI.  601. 

The  amended  bill  then  sets  up  the  judgment  declar- 
ing that  the  articles  of  incorporation  of  'the  Merrimac 
Building  Company  and  the  certificate  of  incorporation 
of  the  Secretary  of  State  were  null  and  void,  and  the 
aflSrmance  of  the  judgment  in  People  v.  Shedd,  241  111. 
155 ;  that  after  the  entry  of  judgment  of  ouster  in  the 
Circuit  Court  of  Cook  county,  and  pending  the  de- 
termination of  the  appeal  in  People  v.  Shedd,  supra, 
Edward  A.  Shedd,  Charles  E.  Shedd  and  Edward  J. 
Shedd  continued  to  act  as  a  corporation  in  the  name 
of  the  Merrimac  Building  Company  and  continued  in 
its  name  to  pay  to  the  Northern  Trust  Company,  trus- 
tee, the  various  sums  specified  as  rentals  in  the  lease, 
the  Northern  Trust  Company  receipting  for  the  same 
in  the  name  of  Herman  H.  Kohlsaat,  and  continued  so 
to  do  until  the  commencement  of  this  suit;  and  that 
Edward  A.  Shedd,  Albert  M.  Johnson,  Charles  B.  Shedd 
and  Edward  J.  Shedd,  or  some  of  them,  have  con- 
tinued to  retain  the  possession  of  the  premises  and  to 
collect  the  rents,  issues  and  profits  thereof. 

The  bill  further  sets  up  a  conveyance  and  quitclaim 
deed  by  Kohlsaat  and  wife,  dated  January  30,  1905, 
to  Edward  A.  Shedd  and  Albert  M.  Johnson,  of  the 
leasehold  estate  created  by  the  lease  to  Kohlsaat,  which 
deed  was  filed  for  record  in  the  oflSce  of  recorder  of 
deeds  for  Cook  county,  on  July  26,  1910,  and  that  this 
conveyance  was  given  without  the  consent  of  the  trus- 
tee, tile  Northern  Trust  Company,  and  without  the 
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knowledge  or  consent  of  the  complainants;  and  that 
under  the  terras  of  the  lease  the  making  and  delivery 
of  the  deed  by  Kohlsaat  was  ground  for  forfeiting  the 
lease,  and  that  it  was  the  duty  of  the  trustee  to  ex- 
ercise the  option  contained  in  the  lease  and  declare  a 
forfeiture  thereof. 

It  further  appears  from  the  bill  that  subsequent  to 
April  2j  1897,  a  trust  deed  was  executed  in  the  name 
of  the  Merrimac  Building  Company  to  the  Illinois 
Trust  &  Savings  Bank,  trustee,  conveying  the  lease- 
hold estate  to  secure  an  issue  of  bonds  and  that  the 
bonds  are  still  outstanding  and  held  by  various  per- 
sons to  complainants  unknown,  and  that  neither  the 
trustee  nor  the  complainants  ever  consented  to  the 
execution  of  the  deed  of  trust,  and  that  the  instrument 
created  no  rights  in  the  premises ;  and  on  information 
and  belief  John  C.  Patterson  served  a  demand  on  the 
trustee  requesting  the  trustee  to  take  possession  of  the 
premises  and  to  take  appropriate  proceedings  to  ef- 
fect an  accounting  with  the  various  persons  claiming 
an  interest  therein,  and  that  complainant,  Helen  W. 
S.  Johnson,  requested  the  trustee  to  act  as  in  said  de- 
mand requested,  but  the  trustee  has  neglected  and 
refused  to  take  any  action  whatsoever  to  regain  pos- 
session of  the  premises. 

The  bill  makes  the  Northern  Trust  Company,  as 
trustee,  Hannah  M.  Williams,  Fannie  V.  M.  Johnson, 
John  C.  Patterson,  Herman  H.  Kohlsaat,  Albert  M. 
Johnson,  Edward  A.  Shedd,  Charles  B.  Shedd,  Ed- 
ward J.  Shedd,  and  the  Illinois  Trust  &  Savings  Bank, 
as  trustee,  parties  defendant,  and  prays,  among  other 
things,  that  the  Northern  Trust  Company,  trustee,  be 
enjoined  from  collecting,  receiving  or  receipting  for 
any  further  payment  of  moneys  as  an  instalment  of 
rent  under  the  lease,  and  from  making  or  delivering 
any  receipt  for  any  such  payment  or  instalment  to 
Herman  H.  Kohlsaat,  or  to  any  other  person  or  per- 
sons as  lessee  or  lessees,  for  the  payment  of  rental  un- 
der the  lease ;  and  for  a  receiver  of  said  Stewart  Build- 
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ing  and  of  its  rents,  income  and  profits,  who  shall  take 
immediate  possession  of  the  building,  etc.,  and  for  an 
accoxmting  with  the  Shedds  and  Albert  M.  Johnson  and 
others;  and  that  the  court  decree  that  the  full  title 
and  sole  right  to  complete  possession  and  control  of 
the  Stewart  Building  is  in  the  Northern  Trust  Com- 
pany as  trustee  for  the  benefit  of  the  beneficiaries  un- 
der the  trust  deed,  and  that  the  lease  be  delivered  up 
and  canceled. 

Attached  to  the  bill  of  complaint  as  exhibits  are  the 
lease  referred  to  therein,  the  deed  from  Herman  H. 
Kohlsaat  and  wife,  dated  April  2,  1897,  to  Merrimac 
Building  Company,  conveying  the  leasehold  interest; 
also  the  instrument  of  consent  by  Pullman  and  Mat- 
thews, as  trustee,  to  the  assignment  from  Kohlsaat  to 
the  Merrimac  Building  Company,  dated  April  2,  1897 ; 
also  the  deed  of  trust  from  Hannah  M.  Williams  and 
others  to  the  Northern  Trust  Company,  dated  Decem- 
ber 20,  1897;  also  the  so-called  forbearance  of  rent 
agreement  of  March  15,  1898;  the  rent  foreclosure 
decree  of  June  25,  1902,  in  the  Circuit  Court  of  Cook 
county;  the  petition  of  Shedd  and  Johnson  of  Feb- 
ruary 21,  1905,  for  leave,  as  bondholders  and  stock- 
holders of  the  Merrimac  Building  Company,  to  redeem 
under  the  rent  foreclosure  decree;  and  the  order  en- 
tered in  the  rent  foreclosure  case,  giving  leave  to 
Shedd  and  Johnson  to  make  redemption,  etc.  All  of 
the  above  exhibits  were  before  the  courts  in  the  cases 
above  cited. 

In  addition  to  the  exhibits  above  mentioned,  appear 
the  petition  and  information  in  People  v.  Shedd,  supra, 
being  the  quo  warranto  proceedings  by  which  the  valid- 
ity of  the  organization  of  the  Merrimac  Building  Com- 
pany was  attacked,  and  the  judgment  of  ouster  in 
those  proceedings.  The  final  exhibit  attached  to  the 
bill  of  complaint  is  a  quitclaim  deed  from  Kohlsaat 
and  wife  to  Shedd  and  Johnson,  dated  January  10, 
1905. 

The  answers  of  the  defendants  admit  the  averments 
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of  the  bill  based  on  documentary  evidence  and  the 
various  proceedings  above  referred  to,  and  present 
substantially  the  same  contentions  which  were  made 
by  the  respective  parties  in  the  previous  litigation, 
with  the  exception,  however,  that  the  answer  of  Ed- 
ward A.  Shedd  sets  up  the  purchase  by  him  of  the 
bonds  of  the  Merrimac  Building  Company  in  Feb- 
ruary, 1905,  and  that  Shedd  and  Albert  M.  Johnson 
announced  to  the  Northern  Trust  Company  their  pur- 
pose of  obtaining  a  deed  from  Kohlsaat  of  the  lease- 
hold estate  and  building  in  1905  in  order  to  cover  any 
contingency  with  relation  to  the  legality  of  the  char- 
ter of  the  said  Merrimac  Building  Company,  which 
had  then  been  attacked  as  void  by  the  defendant,  John 
C.  Patterson,  and  that  no  objection  was  then  raised 
by  the  Trust  Company  to  the  proposed  deed  or  trans- 
fer of  the  leasehold  interest  from  Kohlsaat.  Later 
on,  the  defendant  Shedd,  appellant,  having  purchased 
all  of  the  interest  of  Johnson  in  the  Merrimac  Com- 
pany, leasehold  and  building,  Johnson  and  wife  exe- 
cuted to  him  a  quitclaim  deed  of  said  leasehold  and 
building,  of  which  deed  the  Northern  Trust  Company 
was  duly  apprised.  The  deed  contained  the  following 
clause : 

**And  said  Edward  A.  Shedd  hereby  covenants  and 
agrees  to  and  with  all  the  parties  to  said  lease  and  with 
Albert  M.  Johnson,  that  he  hereby  accepts  and  assumes 
all  the  terms,  covenants  and  conditions  in  said  lease, 
and  will  faithfully  comply  with  and  be  bound  by  the 
same.'' 

Shedd 's  answer  further  sets  up  that  he  was,  on 
January  30,  1905,  and  has  been  since  and  was  at  the 
time  of  filing  his  answer,  of  full  financial  responsibility 
to  accept  and  hold  this  leasehold  estate  under  the  re- 
quirements of  said  lease,  and  that  he  was  the  bona 
fide  owner  of  property  worth  over  $500,000  above  all 
his  debts  and  liabilities,  and  that  that  fact  had  been 
well  known  to  the  Trust  Company  and  to  the  bene- 
ficiaries.   The  answer  further  gets  up  in  detail  the 
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bond  issue  of  the  Merrimac  Building  Company  and  the 
mortgage  securing  the  same,  and  avers  that  he  has 
been  the  owner  and  holder  of  each  and  all  the  bonds  for 
more  than  two  years  and  last  past,  and  denies  that 
the  trustees  or  beneficiaries  did  not  consent  to  the  exe- 
cution of  said  mortgage  deed,  and  avers  that,  on  the 
contrary,  they  each  and  all  did  so  consent,  and  each 
and  all  knew  of  the  execution  of  said  trust  deed  at 
the  time  of  its  date,  and  avers  that  the  trust  deed 
created  an  equitable  lien  upon  the  leasehold  estate 
which  was  held  in  trust  by  Kohlsaat  from  and  after 
the  time  of  his  assignment  thereof  to  the  Merrimac 
Building  Company;  and  that  the  mortgage  deed  se- 
curing the  bonds  was  a  first  lien  upon  the  interests  of 
the  parties  claiming  under  the  Merrimac  charter.  His 
answer  further  sets  up  that  prior  to  February  21, 1905, 
Johnson  and  Shedd  purchased  the  bonds  of  the  Merri- 
mac Building  Company  aggregating  $294,500,  and 
that  they  then  purchased  a  large  majority  of  the  stock 
of  said  company,  and  subsequently  the  remainder  of  it. 
After  referring  to  the  various  cases  above  mentioned, 
the  answer  of  appellant  Shedd  avers  that  the  Northern 
Trust  Company,  as  trustee,  as  well  as  all  the  other 
beneficiaries  were  parties  to  the  litigation,  and  that  the 
question  of  the  alleged  lack  of  power  in  the  Merrimac 
Company  to  acquire  said  leasehold  and  building  and 
to  collect  the  rents  from  the  various  tenants  of  the 
building  was  raised  and  asserted  by  Patterson,  but 
the  courts  each  held  and  ruled  that  Patterson  and  the 
Northern  Trust  Company,  and  each  and  all  the  bene- 
ficiaries, on  account  of  their  acts  and  doings  and  on 
account  of  their  consent  to  the  assignment  of  the  lease- 
hold and  of  the  filing  of  said  bill  to  foreclose  the  land- 
lord's lien  and  of  the  decree  entered  therein,  were  es- 
topped to  deny  and  barred  from  denying  that  the 
Merrimac  Company  had  such  power  of  acquisition,  and 
from  claiming  a  forfeiture  of  said  building  and  lease- 
hold; that  the  mistake  of  supposing  that  the  charter 
of  the  Merrimac  Company  was  legally  authorized  was 
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an  innocent  mistake  and  was  mutual  to  all  parties  deal- 
ing upon  the  faith  of  the  charter,  and  with  the  said 
purported  corporation,  or  its  officers,  acting  as  such; 
and  that  all  of  such  parties,  including  the  lessors,  the 
Northern  Trust  Company  and  the  beneficiaries,  actu- 
ally participated  in  the  furtherance  and  perpetuation 
of  the  project  of  using  or  attempting  to  use  the  charter 
as  a  legal  charter  and  for  the  building  up  of  rights  and 
equities  upon  the  basis  thereof  and  according  to  the 
tenor  thereof,  and  of  holding  a  leasehold  in  the  name 
of  said  corporation  and  using  it  as  the  actual  tenant 
under  the  lease;  that  the  quitclaim  deed  given  from 
Kohlsaat  to  Shedd  and  Johnson  was  given  and  known 
to  said  Trust  Company  to  have  been  given  to  further 
the  transaction  of  redeeming  from  the  foreclosure  de- 
cree of  June  25,  1902,  in  which  the  trustee  and  the 
beneficiaries  participated  and  received  the  proceeds 
of  such  redemption,  and  that  the  right  to  object  to 
the  redemption,  if  any  then  existed,  was  waived  by  the 
said  trustee  and  the  beneficiaries  as  well,  by  their  fail- 
ure to  act  in  that  respect;  that  the  provision  against 
the  assignment  in  the  ground  lease  was  further  waived 
by  the  recognition  of  the  conveyance  in  trust  to  the 
Illinois  Trust  &  Savings  Bank  made  more  than  four- 
teen years  prior  to  the  commencement  of  this  suit,  and 
remained  unquestioned  at  any  time  by  the  lessors  or 
beneficiaries. 

Appellant  Shedd 's  answer  admits  that  Kohlsaat  sur- 
rendered possession  of  the  premises  in  question,  but 
avers  that  it  was  done  shortly  after  the  execution  and 
delivery  of  the  first  deed  of  assignment.  He  denies 
that  the  assignment  was  an  entire  nullity,  and  avers 
that  even  though  the  charter  of  the  Merrimac  Building 
Company  was  ultimately  held  void,  Kohlsaat  was  paid 
for  the  leasehold  estate  in  full  by  the  parties  acting 
as  said  Merrimac  Company  and  under  its  charter ;  and 
that  Kohlsaat  then  and  there  became  and  from  that 
time  remained  the  holder  of  the  legal  title  of  the  lease- 
hold estate  in  trust  for  the  benefit  of  the  parties  acting 
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as  the  Merrimac  Company  and  according  to  their 
interests  as  evidenced  by  the  stock  certificates  and  the 
charter  of  the  Merrimac  Building  Company.  He  de- 
nies that  Kohlsaat  was  released  from  all  liability  to 
lessors  under  the  lease  by  the  assignment  to  the  com- 
pany, and  that  the  transaction  had  the  effect  of  a  sur- 
render of  all  rights  or  any  rights  to  the  lessors. 

Shedd  admits  the  filing  of  the  petition  in  the  fore- 
closure suit  on  February  21,  1905,  set  out  in  the 
amended  bill  by  himself  and  Albert  M.  Johnson,  and 
the  entry  of  the  order  thereon  permitting  Shedd  and 
Johnson  to  redeem,  and  avers  that  on  the  same  day 
Shedd  and  Johnson  paid  the  amount  specified  in  the 
order,  namely,  $210,487.20,  to  the  Northern  Trust  Com- 
pany, trustee,  and  satisfied  in  full  the  foreclosure  de- 
cree. Defendant  Shedd  admits  that  the  rent  due  under 
the  lease  has  been  paid,  and  avers  that  it  has  been 
promptly  and  fully  paid  ever  since  February  21,  1905, 
and  by  parties  acting  in  the  name  of  the  Merrimac 
Building  Company,  and  on  its  behalf,  down  to  the 
entry  of  defendant  Shedd  upon  said  premises  on  June 
4,  1910,  from  and  after  which  date  defendant,  Edward 
A.  Shedd,  has  paid  such  rent  and  has  been  in  the  sole 
and  exclusive  possession  of  the  leasehold  estate.  The 
answer  then  asserts  that  Shedd  has  the  full  and  ab- 
solute title  to  the  leasehold  estate ;  and,  independently 
of  that,  he  has  an  equitable  right  or  title  to  the  lease- 
hold and  building. 

It  is  not  important  to  state  the  answers  of  the  other 
defendants  to  the  bill  except  perhaps  the  answer  of 
the  Northern  Trust  Company.  As  to  that,  it  is  suJBBi- 
cient  to  say  that  its  position  is  stated  in  its  original  bill 
for  instructions  filed  in  the  Superior  Court  on  the  same 
day  that  the  Helen  W.  S.  Johnson  bill  was  filed.  The 
bill  of  the  Trust  Company  makes  the  five  beneficiaries 
parties  defendant,  and  also  Kohlsaat,  Edward  A. 
Shedd  and  Charles  B.  Shedd.  Issues  were  made  up 
under  this  bill  and  the  cause  was  consolidated  by  order 
of  court  with  the  Johnson  cause.    The  Northern  Trust 
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Company  bill  set  up  the  making  the  lease,  the  execu- 
tion of  the  trust  deed  to  it,  the  participation  in  the 
transactions  with  the  Merrimac  Company  by  the  var- 
ious lessor  interests,  the  quo  warranto  proceedings 
and  the  judgment  of  ouster.  It  alleges  that  after  all 
these  things  had  transpired,  John  C.  Patterson  had 
served  the  notice  of  July  9,  1910,  demanding  that  the 
trustee  take  action  in  the  premises  to  forfeit  the  lease- 
hold estate;  that  the  attitude  of  the  beneficiaries  in 
respect  to  said  forfeiture  was  different ;  that  Helen  W. 
S.  Johnson  had  taken  the  same  attitude  in  respect 
thereto  as  had  John  C.  Patterson.  Mrs.  Williams  had 
notified  the  trustee  that  she  preferred  the  lease  to 
continue  in  force.  Stewart  Patterson  had  taken  no 
attitude  in  the  matter  and  Mrs.  Fannie  Johnson  had 
taken  none.  The  trustee  therefore  prayed  for  instruc- 
tions. 

The  bill  of  the  Northern  Trust  Company  was  duly 
answered  by  the  defendants  therein,  replications  were 
filed  and  an  order  consolidating  the  causes  was  en- 
tered and  the  two  causes  thereafter  proceeded  as  one 
consolidated  case. 

On  February  4,  1911,  appellant  Shedd  filed  a  cross- 
bill in  which,  after  reciting  briefly  the  prior  proceed- 
ings, he  embodied  therein  his  answer  to  the  original 
bill,  thus  setting  up  in  substance  the  facts  set  forth 
in  his  answer.  After  showing  the  complications  that 
had  arisen  between  the  parties  and  that  might  ensue 
from  the  situation  stated,  the  cross-bill  prays  for  a 
decree  establishing  the  facts  in  reference  to  the  as- 
signment of  the  lease  and  the  acquiescence  therein 
by  the  lessors  and  the  estoppel  of  the  trustee  and  bene- 
ficiaries to  question  his  title,  etc.,  and  that  it  might  be 
formally  found  and  declared  that  he  was  the  owner  of 
all  the  stock  and  bonds  of  the  Merrimac  Company, 
and  in  equity,  as  well  as  at  law,  the  holder  of  the  lease- 
hold estate,  and  for  other  and  further  relief. 

The  court,  on  hearing,  entered  decree  declaring  that 
the  Merrimac  Building  Company  had  never  had  any 
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legal  existence  as  a  corporation,  and  that  the  bonds 
and  stocks  issued  in  its  name  were  issued  without  any 
authority  of  law  and  conferred  no  rights  upon  the 
holders  thereof  in  and  to  the  premises  in  question; 
that  the  attempted  assignment  by  Kohlsaat  on  April 
2,  1897,  and  the  deed  executed  by  him  theretofore  on 
April  30,  1896,  passed  no  title  in  and  to  the  leasehold 
estate  then  owned  by  him  to  the  Merrimac  Building 
Company,  or  any  persons  then  and  thereafter  acting 
as  a  corporation,  and  in  the  name  of  the  Merrimac 
Building  Company,  and  passed  no  title  and  conveyed 
no  rights  or  interest  in  or  to  said  leasehold  estate  or 
the  building  located  on  the  above  described  real  es- 
tate to  the  Merrimac  Building  Company  or  to  any 
persons  claiming  to  be  stockholders  or  bondholders 
thereof;  that  on  or  about  April  2,  1897,  the  leasehold 
estate  of  Kohlsaat,  which  had  been  theretofore  created 
by  said  lease  of  May  1,  1893,  was  surrendered  by  op- 
eration of  law  and  thereupon  Kohlsaat  was  released 
from  all  obligations  under  the  lease,  and  that  since  said 
April  2,  1897,  Kohlsaat  has  had  no  right,  title  or  in- 
terest in  or  to  said  leasehold  estate  or  the  building 
located  upon  the  real  estate;  that  upon  the  surren- 
der of  said  leasehold  estate  as  aforesaid  the  legal  ti- 
tle to  said  leasehold  estate  merged  with  the  legal  title 
to  the  fee  in  the  above  described  real  estate;  that  the 
Northern  Trust  Company,  as  trustee,  is  the  owner  of 
the  legal  title  to  the  real  estate,  free  and  clear  of  any 
leasehold  estate  created  by  the  lease  executed  by  Pull- 
man and  Matthews  as  lessors,  and  merges  the  lease- 
hold estate  in  the  fee;  and  that  the  Northern  Trust 
Company  holds  its  legal  title  subject  solely  to  the  terms 
and  conditions  of  the  deed  of  trust  to  it ;  that  Edward 
A.  Shedd,  Charles  B.  Shedd  and  Edward  J.  Shedd  have 
no  title,  right  or  interest  in  or  to  the  premises  or  the 
building  located  thereon  or  in  the  leasehold  estate; 
that  the  cross-bill  of  the  complainant,  Edward  A. 
Shedd,  is  without  equity,  and  it  is  dismissed  without 
costs;  that  Edward  A.  Shedd,  Charles  B.  Shedd  and 
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Edward  J.  Shedd,  or  such  of  them  as  are  now  in  pos- 
session of  said  real  estate  and  building^  are  tenants  at 
will  thereof,  and  that  it  is  the  duty  of  the  Northern 
Trust  Company,  as  trustee,  to  take  immediate  posses- 
sion of  the  premises  and  to  hold,  manage  and  operate 
same  for  the  benefit  of  the  beneficial  owners  of  such 
real  estate  and  building,  and  the  said  Shedds,  or  such 
of  them  as  are  now  in  possession  of  said  real  estate 
and  building,  are  ordered  and  directed  to  deliver  to 
said  Northern  Trust  Company,  as  trustee,  immediate 
possession  of  the  above  described  real  estate  and  build- 
ing, together  with  their  excluded  copy  of  the  aforesaid 
lease,  dated  May  1,  1893,  and  to  cease  occupying  the 
said  real  estate  and  building,  and  to  cease  collecting 
rents  from  the  tenants  occupying  the  same. 

A  motion  was  made  by  John  C.  Patterson,  appellee, 
to  dismiss  the  appeal  upon  the  ground  that  the  decree 
appealed  from  is  not  a  final  decree  and  this  court  is 
without  jurisdiction  to  hear  and  determine  the  cause. 
This  motion  was  reserved  to  the  hearing. 

The  decree  denies  to  appellant  Shedd  all  rights  and 
equities  in  the  subject-matter  of  the  litigation  and 
transfers  the  right  of  property  and  the  possession 
thereof  to  the  Northern  Trust  Company,  as  trustee, 
and  orders  appellant  to  deliver  up  possession  of  the 
premises  to  the  Trust  Company  and  also  the  executed 
copy  of  the  lease.  It  finds  and  decrees  upon  the  sub- 
stantive rights  and  equities  of  the  parties.  The  pro- 
visions in  the  decree  for  an  accounting  and  reserving 
jurisdiction  for  the  purpose  of  enforcing  the  decree 
do  not  affect  its  final  character.  This  appeal  is  prop- 
erly taken  to  this  court.  2  Encyc.  PI.  &  Pr.  71.  The 
motion  to  dismiss  this  appeal  is  denied. 

The  bill  of  complaint  of  Helen  W.  S.  Johnson  and 
Stewart  Patterson  is  in  its  essence  and  effect  a  bill 
to  declare  a  forfeiture  of  the  lease.  The  ingenious 
phrasing  of  the  prayer  of  the  bill  for  an  injunction 
against  the  Northern  Trust  Company  from  ** collecting, 
receiving  or  receipting  for  any  further  payment  of 


Chioaoo— FntST  Distbiot — January,  1914.      561 

JohnBon  y.  Northern  Trust  Co.,  184  111.  App.  549. 

moneys  as  an'  instalment  of  rent  under  said  lease, 
and  from  making  or  delivering  any  receipt  for  any 
such  payment  or  instalment  to  said  Herman  H.  Kohl- 
saat,  or  to  any  other  person,  or  persons,  as  lessee,  or 
lessees,  or  the  payer  of  rental  under  said  lease,*'  and 
for  a  receiver  of  the  Stewart  Building  and  of  its  rents 
and  profits,  etc.,  and  that  the  **  court  decrees  that  the 
full  title  and  sole  right  to  complete  possession  and 
control  of  said  Stewart  Building  and  appurtenances  is 
in  said  Northern  Trust  Company,  as  trustee,  for  the 
benefit  of  the  beneficiaries  under  said  trust  deed,  *  Ex- 
hibit D,'  and  that  such  possession  and  control  be  de- 
livered over  to  said  trustee  by  such  receiver,  and  that 
said  lease,  *  Exhibit  A,*  be  adjudged  surrendered,  and 
be  ordered  delivered  up  and  canceled,'*  cannot  deceive 
or  mislead  a  court  of  equity.  Nor  will  the  specious 
contention  and  argument  that  the  leasehold  estate  of 
Kohlsaat  was  surrendered  by  operation  of  law  in  1897, 
when  Kohlsaat  executed  the  first  assignment,  based 
upon  the  undisputed  facts  shown  by  the  record,  avail 
to  persuade  the  court  that  complainants  are  not  really 
seeking  a  forfeiture  of  the  lease,  for  that  is  the  real 
meaning  and  essence  of  the  bill. 

If  the  leasehold  estate  was  surrendered  by  opera- 
tion of  law,  it  was  terminated.  If  the  leasehold  estate 
was  forfeited,  it  was  terminated.  The  same  result  is 
sought  and  upon  the  same  state  of  facts  by  both  the- 
ories and  methods.  As  said  in  Patterson  v.  Northern 
Trust  Co.,  238  HI.  601: 

"The  apparent  object  of  the  present  bill  is  to  ob- 
tain a  holdmg  to  the  effect  that  the  lease  to  Kohlsaat 
and  the  assignment  thereof  to  the  Merrimac  Building 
Company  are  void,  and  that  the  building  erected  upon 
the  premises,  by  reason  of  the  forfeiture  of  the  lease, 
now  forms  a  part  of  the  fee,  and  to  require  the  North- 
em  Trust  Company,  as  trustee,  to  account  to  appel- 
lant for  his  proportionate  share  of  all  rents  which 
have  been  earned  by  the  premises  covered  by  said 
lease  since  the  date  of  the  notice  to  the  lessees  by  the 
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Northern  Trust  Company  that  the  lease  had  been  for- 
feited. Substantially  all  the  contentions  raised  by  the 
brief  of  counsel  for  the  appellant  in  this  case  were 
raised  by  the  appellant  in  the  other  cases  when  they 
were  here  and  were  disposed  of  adversely  to  appel- 
lant^' 

There  can  be  no  doubt  that  equity  abhors  a  forfeit- 
ure and  will  not  declare  and  enforce  it.  **It  is  a  well 
settled  and  familiar  doctrine  that  a  court  of  equity  will 
not  interfere  on  behalf  of  the  party  entitled  thereto, 
and  enforce  a  forfeiture,  but  will  leave  him  to  his  le- 
gal remedy,  if  any,  even  though  the  case  might  be  one 
in  which  no  equity  relief  would  be  given  to  the  default- 
ing party  against  the  forfeiture.  The  few  apparent 
exceptions  to  this  doctrine  are  not  real  exceptions, 
since  they  all  depend  upon  other  rules  and  prin- 
ciples.'^  Pomeroy,  Eq.  Jur.,  sec.  459;  Douglas  v. 
Union  Mut  Life  Ins.  Co.,  127  lU.  101,  116;  Patter- 
son  V.  Northern  Trust  Co.,  supra.  The  function  of  a 
court  of  equity  is  to  grant  relief  against  forfeiture  in 
proper  cases  but  never  to  enforce  it. 

In  recognition  of  this  elementary  principle  of  equity, 
and  of  the  decisions  in  the  Patterson  cases,  supra,  so- 
licitors for  appellees,  Helen  W.  S.  Johnson  and  Stew- 
art Patterson,  do  not  base  their  argument  in  this  court 
in  support  of  the  decree  upon  the  right  of  the  com- 
plainants to  a  forfeiture  of  the  lease,  but  upon  the  doc- 
trine of  surrender  by  operation  of  law.  In  other 
words,  the  contention  is  that  **by  the  performance  by 
both  lessor  and  lessee  of  acts  which  the  law  says 
amount  to  a  *  surrender  by  operation  of  law,'  the  lease- 
hold estate  has  become  merged  in  the  fee.''  To  state 
the  contentions  more  specifically,  it  is  not  that  there 
was  any  surrender  of  the  leasehold  estate  by  express 
agreement,  but  that  such  surrender  is  implied  from  the 
attempted  assignment  which  was  void,  the  relinquish- 
ment of  possession  by  Kohlsaat,  the  lessor's  subse- 
quent collection  and  enforcement  of  rental  payments 
from  the  owners  of  the  Merrimac  Building  Company, 
^nd  failure  to  receive  and  demand  any  such  payment 
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from  Kohlsaat  and  *  *  the  lessor 's  acceptance  of  the  per- 
sons acting  as  ^Merrimac  Bnilding  Company^  as  ten- 
ants,'^ and  thereafter  collecting  all  rental  payments 
from  them,  constituted  a  surrender  of  the  leasehold 
by  operation  of  law. 

In  regard  to  the  surrender  theory  thus  put  forward, 
it  is  necessary  in  order  to  reach  a  just  conclusion  to 
consider  all  the  circumstances  in  which  the  parties, 
complainants  and  defendants,  acted  at  the  time  of,  and 
subsequent  to,  the  attempted  assignment  of  the  lease. 

The  lease  provided  that  the  lessee  might  assign  his 
interest  in  the  premises,  but  not  without  first  obtain- 
ing the  written  consent  of  the  lessors  so  to  do,  ''and 
provided  also,  that  no  assignment  shall  be  made  to  any 
corporation  not  having  the  power  and  authority  un- 
der the  law  of  its  organization  and  the  laws  of  Illinois 
to  accept  such  assignment    *     *     •.^^ 

The  lease  contains  the  further  provision  that  if  the 
lessee  did  assign  such  interest,  ' '  after  complying  with 
the  conditions  and  covenants  set  forth  in  the  foregoing, 
the  lessee  shall  be  released  by  the  lessors  from  aU  lia- 
bility under  this  lease  arising  after  the  proper  execu- 
tion and  delivery  of  such  assignment.'* 

It  is  beyond  question,  we  think,  that  the  attempted 
assignment  to  the  Merrimac  Building  Company  did 
not  release  Kohlsaat  from  the  lease,  for  that  company 
had  no  existence.  There  was  no  grantee  or  assignee. 
What  the  parties  tried  to  do,  but  did  not  do,  was  to  sub- 
stitute the  Merrimac  Building  Company  for  Kohlsaat 
as  lessee  and  owner.  There  was  no  such  company,  and 
hence  the  effort  failed  and,  as  between  the  parties  to 
the  lease,  it  was  left  standing  precisely  as  if  no  assign- 
ment had  been  made.  There  was  no  substitution,  and 
where  there  is  no  actual  substitution  there  was  no  sur- 
render by  operation  of  law,  and  no  release  of  Kohl- 
saat by  the  consent  of  the  landlord  to  an  assignment 
with  no  assignee  to  receive  and  hold  it.  Barnes  v. 
Northern  Trust  Co.,  169  111.  112 ;  Grommes  v.  St.  Paul 
Trust  Co.,  147  HI.  634,  648.    The  question  of  substitu. 
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tion  of  tenants  for  the  unexpired  portion  of  a  term 
rests  upon  the  doctrine  of  novation.    In  21  Am.  &  Eng. 
Encyc.  of  Law,  672,  it  is  said : 
**It  is  essential  in  every  ease  of  novation  that  the 

resulting  obligation  is  an  enforceable  one.  Although 
there  may  be  present  competent  parties  and  sufficient 
consideration,  the  prior  obligation  is  not  extinguished 
unless  the  new  obligation  be  such  as  may  legally  take 
its  place.  Thus,  if  it  be  inchoate  or  lacking  in  some 
necessary  element,  or  illegal  and,  therefore,  unenforce- 
able, or  conditional,  novation  either  fails  entirely  or  is 
suspended  tmtil  the  objectionable  element  in  the  con- 
tract is  removed." 

To  the  same  effect  are  Wood's  Landlord  &  Tenant, 
sec.  494;  18  Am.  &  Eng.  Encyc.  of  Law,  359;,  and  24 
Cyc.  1370, 1371,  and  authorities  there  cited.  In  Coe  v. 
Hobby,  72  N.  Y.  141,  147,  the  Court  said: 

''The  farthest  that  our  courts  have  gone  is  to  hold 
that  to  effect  a  surrender  of  an  existing  lease  by  oper- 
ation of  law,  there  must  be  a  new  lease,  valid  in  law, 
to  pass  an  interest  according  to  the  contract  and  in- 
tention of  the  parties. '* 

See  also  Brewer  v.  National  Union  Building  Ass'n, 
166  ni.  221. 

Thus  far  we  have  considered  the  question  of  sur- 
render by  operation  of  law  wholly  apart  from  and  un- 
affected by  estoppel  and  prior  adjudication  which  we 
shall  consider  later.  The  attempted  assignment  of  the* 
lease  by  Kohlsaat  with  the  consent  of  the  lessor  and 
the  delivery  of  possession  of  the  premises  by  Kohlsaat 
to  the  persons  acting  in  the  name  of  the  Merrimac 
Building  Company,  in  our  opinion,  did  not  amount  to 
a  surrender  of  the  leasehold  estate  by  operation  of  law 
as  between  the  lessor  and  lessee.  But,  Kohlsaat,  hav- 
ing been  fully  paid  by  the  persons  acting  in  the  name 
of  the  Merrimac  Building  Company  for  his  lease- 
hold and  building,  became  a  trustee  for  the  stock- 
holders and  bondholders  of  that  company,  upon  the 
familiar  and  elementary  principle  that  where  a  perspn 
holds  an  estate  for  which  he  has  been  fully  paid  by  an- 
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other  or  others,  a  trust  results  for  the  benefit  of  those 
who  paid  the  money.  This  principle  as  applied  to  a 
similar  case  is  illustrated  in  Walker  v.  Taylor,  252  HI. 
424. 

Without  pausing  here  to  discuss  this  principle  as 
applied  to  this  case  (which  we  shall  do  later  on),  we 
proceed  to  refer  to  other  controlling  facts  on  the  ques- 
tion of  surrender  by  operation  of  law. 

On  March  15,  1892,  nearly  a  year  after  the  date  of 
the  deed  from  Kohlsaat  and  wife  to  the  Merrimac 
Building  Company,  the  Northern  Trust  Company,  as 
trustee,  and  the  beneficiaries  of  the  trust,  including  the 
complainants  and  the  Merrimac  Building  Company, 
entered  into  the  so-called  "forbearance  of  renf  agree- 
ment, which  recited  the  lease  in  question,  the  erection 
of  a  new  building  on  the  premises  in  accordancp  with 
the  intent  of  the  lease,  the  assignment  of  the  lease,  de- 
faults in  the  payment  of  rent,  and  that  notice  in  writ- 
ing of  said  defaults  had  been  given  December  29, 1897, 
and  that  this  company  had  given  notice  that  it  would 
apply  for  the  protection  of  a  court  of  equity  to  pre- 
vent  a  forfeiture  of  the  lease  and  to  enable  it  to  re- 
deem the  building  and  leasehold  from  said  defaults 
on  equitable  terms,  the  desire  to  avoid  litigation,  and 
then  stipulated  and  agreed  that  no  steps  should  be 
taken  by  the  Trust  Company  and  the  beneficiaries  to 
enforce  the  forfeiture  of  the  leasehold  estate,  provided 
the  covenants  and  agreements  of  the  lease  be  kept  and 
performed,  until  July  1, 1900.  The  Merrimac  Company 
agreed  to  deliver  possession  forthwith  to  the  Northern 
Trust  Company.  The  remaining  provisions  of  the 
agreement  it  is  not  necessary  here  to  state. 

The  further  facts  of  the  foreclosure  decree  of  June 
25,  1902,  in  the  Circuit  Court  of  Cook  county;  the  re- 
demption by  Shedd  and  Johnson,  who  paid  $210,427.20, 
the  amount  due  under  the  decree,  on  February  21, 
1905;  the  review  of  the  order  permitting  them  to  re- 
deem in  Patterson  v.  Northern  Trust  Co.,  132  111.  208, 
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and  aflSrmed  in  230  111.  334;  the  adjudications  in  Pat- 
terson V.  Northern  Trust  Co.,  139  111.  App.  681,  and 
Patterson  v.  Northern  Trust  Co.,  231  111.  22,  and  Same 
V.  Same  in  238  111.  601, — are  all  important  as  facts  and 
adjudications  to  be  taken  into  consideration  upon  the 
rights  of  appellee  to  the  relief  sought  in  their  bill.  They 
show  that  the  complainants  and  their  trustees,  The 
Northern  Trust  Company,  with  their  consent  and  ap- 
proval, recognized  the  Merrimac  Building  Company 
and  those  acting  in  that  name  as  the  assignee  of  the 
lease  which  they  alleged  and  treated  as  still  in  exist- 
ence after  the  alleged  surrender  by  operation  of  law, 
and  collected  and  received  the  rents  as  such  reserved 
received  the  rents  as  such  reserved  in  the  lease.  These 
in  the  lease.  These  facts,  in  connection  with  the  uncon- 
troverted  facts  that  the  parties  acting  in  the  corporate 
name  took  possession  of  the  premises  and  paid  the  rent 
reserved  under  the  lease  and  performed  all  the  cove- 
nants of  the  lease  for  thirteen  years,  and  after  the  con- 
tinued recognition  and  express  assertion  of  the  lease 
and  its  enforcement  by  legal  proceedings  by  appellees 
and  their  trustee,  Kohlsaat,  holding  the  naked  legal 
title  of  the  leasehold  estate  for  the  benefit  of  Shedd 
and  Johnson  who  had  become  owners  of  the  interests 
of  every  person  in  the  leasehold  estate,  conveyed  the 
title  to  appellants  Shedd  and  Johnson, — leave  no  basis 
in  law  or  equity  for  contention  that  there  was  a  sur- 
render by  operation  of  law,  or  a  forfeiture  thereof  in 
any  other  form,  or  by  any  other  method.  The  bill  of 
Helen  W.  S.  Johnson  and  Stewart  Patterson  is  with- 
out equity  and  should  have  been  dismissed  by  the  chan- 
cellor on  the  hearing. 

We  come  now  to  a  consideration  of  the  equities  of 
appellant  Shedd,  if  any,  under  his  cross-bill.  It  ap- 
pears without  controversy  that  appellant  Shedd  has 
acquired  all  the  rights  of  the  stockholders  and  bond- 
holders of  the  illegal  corporation  known  as  the  Merri- 
mac Building  Company.     The  stock  certificates  and 
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bonds  issued  by  that  organization  are  valueless  as 
evidencing  the  ownership  of  stock  and  bonds  by  the 
holders  thereof.  These  papers,  nevertheless,  show 
who  contributed  the  money  to  erect  the  building  now 
standing  upon  the  leased  premises  and  other  moneys 
expended  for  the  benefit  of  the  leasehold  estate  and 
the  payments  of  rents  in  accordance  with  the  cove- 
nants of  the  lease,  and  the  equities  of  these  stockhold- 
ers and  bondholders,  now  vested  in  Shedd.  As  said  in 
Walker  v.  Taylor,  252  111.  424 :  ''  Those  who  subscribed 
and  paid  for  stock  issued  by  the  illegal  association 
and  with  whose  money  the  land  was  purchased  did 
acquire  an  equitable  interest  in  the  property.  Their 
interests  are  entitled  to  be  protected  by  court  of  equity 
as  against  the  creditors  of  Gould,  who  never  had  any 
interest  in  the  land  except  to  the  extent  of  the  stock  he 
subscribed  and  paid  for. ' ' 

An  interesting  and  well  considered  case  on  the  sub- 
ject of  equities  arising  out  of  an  illegal  corporation 
attempted  to  be  organized  to  engage  in  the  business  of 
buying  and  selling  real  estate,  and  aflSrming  the  right 
of  stockholders  to  enforce  a  trust  with  reference  to 
real  estate  held  for  the  benefit  of  the  stockholders  in 
such  a  corporation,  is  Fisk  v.  Patton,  7  Utah  399. 

The  leasehold  was  legally  created  in  Kohlsaat.  He 
sold  and  was  paid  for  that  estate  and  attempted  to 
assign  it,  but  the  assignment  failed  for  reasons  already 
given.  The  estate  was  thereafter  held  by  him  in  trust 
for  the  parties  who  had  purchased  it  and  paid  for  it. 
In  equity  he  could  have  been  compelled  to  execute  a 
conveyance  of  the  leasehold  to  appellants  Shedd  and 
Johnson,  the  then  holders  of  the  equitable  rights,  on 
January  30,  1905,  when  he  voluntarily  conveyed  it  to 
them.  The  lessor  owners  of  the  fee  had  then  recog- 
nized the  Merrimac  Building  Company  by  consenting 
to  the  assignment  of  the  lease,  by  entering  into  the  so- 
called  ''forbearance  of  rent"  agreement,  and  by  filing 
their  bill  in  the  rent  foreclosure  case,  and  pressing  the 
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case  to  a  decree  entered  June  25, 1902,  and  by  receiv- 
ing rent  under  the  lease  and  giving  receipts  therefor 
to  Kohlsaat.  These  acts  and  proceedings  operated  as 
a  waiver  of  all  right  of  forfeiture  and  of  the  right  to 
object  to  the  conveyance  to  Shedd  and  Johnson  as  an 
assignment  without  the  lessor's  consent  as  provided 
in  the  lease.  Webster  v.  Nichols y  104  HI.  160;  18  Am. 
&  Eng.  Encyc.  Law  (2d  Ed.)  385-386. 

Upon  the  facts  shown  in  the  record  and  the  acts  of 
the  parties  and  in  view  of  the  legal  proceedings  in- 
stituted by  the  equitable  owners  of  the  fee,  and  to 
which  they  were  parties,  and  upon  the  several  ad- 
judications referred  to  above,  we  hold  that  the  de- 
fendants in  the  cross^bill  are  estopped  from  denying 
that  the  Kohlsaat  assignment  carried  the  leasehold  es- 
tate to  the  Merrimac  Building  Company  for  the  benefit 
of  the  persons  acting  in  that  name  and  that  Shedd, 
complainant  in  the  cross-bill,  is  the  equitable  owner  of 
the  leasehold  estate.  We  further  hold  that  Shedd  is 
the  equitable  owner  of  the  leasehold  estate  under  the 
doctrine  expressed  in  Walker  v.  Taylor,  supra;  Fish 
V.  Patton,  supra,  and  other  cases  and  authorities  cited ; 
and  that  by  the  deeds  from  Kohlsaat  to  Shedd  and 
Johnson  and  by  Johnson  to  Shedd,  the  title  to  the  lease- 
hold estate  was  vested  in  Shedd.  And  in  view  of  the 
questions  presented  to  the  courts  in  the  several  cases 
instituted  and  litigated  by  the  original  complainants 
and  John  C.  Patterson,  Shedd  is  entitled  to  have  his 
title  to  the  leasehold  estate  quieted  by  a  decree  on  his 
cross-bill. 

In  view  also  of  the  continued  litigation  with  refer- 
ence to  this  lease  and  the  disagreement  of  the  bene- 
ficial owners  of  the  fee  as  to  the  proper  position,  duty 
and  action  of  the  Northern  Trust  Company,  as  trus- 
tee, with  reference  to  the  lease  and  the  estate  thereby 
created,  the  Trust  Company  is  entitled  to  a  decree 
giving  to  it  instructions  and  directions. 

The  decree  is  reversed  and  the  cause  is  remanded 
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with  directions  to  the  trial  court  to  enter  a  decree  dis- 
missing the  bill  of  Helen  W.  S.  Johnson  and  Stewart 
Patterson  for  want  of  equity;  and  to  enter  a  decree 
on  the  cross-bill  of  Shedd  and  the  bill  of  the  Northern 
Trust  Company  not  inconsistent  with  the  views  herein 
expressed. 

Reversed  and  remanded  with  directions. 


OUyer  J.  Wright,  Defendant  in  Error,  y.  John  L. 

Bolen,  Plaintiir  in  Error. 

Oen.  No.  18,519.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwin  K. 
Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed  on  remittitur;  otherwise  re- 
versed and  remanded.    Opinion  filed  January  22,  1914. 

Statement  of  the  Case. 

Action  by  Oliver  J.  Wright  against  John  L.  Bolen 
to  recover  for  work  and  labor  performed  by  the  plain- 
tiff as  a  carpenter  and  foreman  for  the  defendant  for 
certain  periods  of  time  stated  in  his  statement  of 
claim.  From  a  jndgment  in  favor  of  plaintiff  for 
$858.70,  defendant  brings  error. 

Pabk  Phipps,  for  plaintiff  in  error. 

Gideon  S.  Thompson,  for  defendant  in  error. 

Mb,  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Seeision. 

1.  Master  and  bebvant,  S  87* — when  defendant  in  suit  for  ioages 
entitled  to  deduction  of  credits.  In  an  action  for  wages  a  verdict  in 
favor  of  plaintiff  held  too  large  in  view  of  evidence  showing  that 
defendant  was  entitled  to  certain  items  as  credits,  and  Judgment 
was  affirmed  upon  condition  of  remittitur. 

2.  Witnesses,  §  33* — competency  of  plaintifTs  wife  to  testify. 
In  an  action  for  wages  where  plaintiff  testified  that  his  wife  on 
several  occasions  collected  money  for  him  from  the  defendant,  held 
not  error  to  permit  plaintiff's  wife  to  testify  to  a  conversation  with 
the  defendant  concerning  plaintiff's  account. 

3.  Appeal  and  ebbob,  §  523* — method  of  making  objections  to  oral 
instructions.  Improper  on  making  objections  to  oral  instructions 
to  divide  the  oral  charge  into  separate  numbered  paragraphs. 


William  G.  Begelin  and  William  Jenson,  trading  as 
Begelin-Jenson  &  Company,  Defendants  In  Error,  t. 
Thomas  Gonran,  Plaintiff  in  Error. 

Oen.  No.  18,677.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwin  K. 
Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  January  22, 
1914. 

Statement  of  the  Gase. 

Action  by  William  C.  Eegelin  and  William  Jensen, 
copartners,  doing  business  as  Kegelin-Jenson  &  Co., 
against  Thomas  Conran  to  recover  commissions 
earned  in  securing  a  purchaser  for  certain  property 
belongin.fir  to  defendant.  From  a  judgment  in  favor 
of  plaintiffs  for  $650,  defendant  brings  error. 

Henry  M.  Hagan,  for  plaintiff  in  error. 
George  H.  Mason,  for  defendants  in  error. 


*See  nilnols  Notes  Dlffcst.  Vols.  XI  to  XV,  same  topic  and  section  nmnber. 
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Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Bbokebs,  S  46* — when  entitled  to  cammissiona  though  the 
tontract  "between  purchaser  and  seller  was  made  under  a  mutual 
mistake  as  to  the  subject-matter.  In  an  action  for  commissions  for 
procuring  a  purchaser  for  property  belonging  to  defendant,  where 
the  seller  and  purchaser  entered  into  a  written  contract  whereby 
the  seller  agreed  to  convey  the  property  in  consideration  that  the 
purchaser  would  convey  to  defendant  other  property  described  as 
being  of  certain  dimensions,  more  or  less,  held  that  plaintiffs  were 
entitled  to  commissions  notwithstanding  the  purchaser  and  seller 
were  mutually  mistaken  as  to  the  dimensions  of  the  property  to 
be  conveyed  by  the  purchaser,  the  contract  being  made  in  good 
faith  and  enforceable  in  a  court  of  law  according  to  its  terms. 

2.  Vendor  and  pubchaseb,  S  64* — words  "more  or  less*'  construed. 
The  words  "more  or  less"  as  applied  to  quantity  in  a  contract  to 
convey  land  are  to  be  construed  as  qualifying  a  representation  or 
statement  of  an  absolute  or  definite  amount,  so  that  neither  party 
can  avoid  it  or  set  it  aside  by  reason  of  ai^  deficiency  or  surplus 
occasioned  by  no  fraud  or  want  of  good  faith,  if  there  is  a  reason- 
able approximation  to  the  quantity  specifically  stipulated  in  the 
contract 

8.  Refobmation  of  instruments,  §  34* — jurisdiction,  A  court 
of  law  has  no  power  to  correct  a  mistake  and  reform  a  contract; 
such  power  rests  alone  in  a  court  of  equity. 


Bocco  Lofaro  and  Frank  Rossi^  trading  as  Lofaro  & 
Bossi^  Defendants  in  Error^  y.  Aiessandro  Maggi^ 
Plaintiff  in  Error. 

Gen.  No.  18,706. 

1.  Municipal  Court  of  Chicago,  §  16* — what  does  not  constitute 
waiver  of  jury  trial.  Failure  of  defendant  to  file  a  written  demand 
for  a  jury  trial  when  he  appears  to  require  nonresident  plaintiffs 
to  file  a  bond  for  costs,  held  not  to  waive  his  right  to  trial  by  Jury. 

2.  Municipal  Court  of  Chicago,  §  16* — when  demand  for  jury 
trial  may  be  filed.    Defendant  suf&ciently  complies  with  statute  re- 

*See  Ullnols  Note*  Divest,  Vols.  XI  to  XV,  tame  topic  and  Mctlon  nninlMr. 


572  Appellate  Cotjbts  of  Illinois. 

Lofaro  et  al.  v.  Maggl,  184  III.  App.  571. 

quiring  the  filing  of  a  written  demand  for  Jury  trial  where  he  files 
such  demand  and  pays  jury  fees  when  he  appears  for  the  first  time 
in  answer  to  plaintiff's  claim  upon  the  merits. 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  John  R.  New- 
coMEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1912.  Reversed  and  remanded.  Opinion  filed 
January  22,  1914. 

Caiboli  Giqliotti,  for  plaintiff  in  error. 
Culver,  Andrews  &  Kino,  for  defendants  in  error. 

Mb.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

The  only  question  raised  in  this  case  is  whether  the 
defendant  (plaintiff  in  error)  was  entitled  to  a  jury 
trial  in  the  Municipal  Court.  The  plaintiffs  sued 
upon  a  promissory  note.  Upon  the  return  day  of  the 
summons  the  defendant  filed  a  written  appearance, 
**for  the  special  purpose  of  having  plaintiff,  who  is  a 
non-resident,  give  security  for  costs,*'  and,  on  motion 
of  the  defendant,  the  plaintiffs  were  then  ordered  to 
file  a  bond  for  costs  within  five  days.  By  the  terms 
of  the  same  order,  defendant's  time  within  which  to 
file  an  affidavit  of  merits  was  extended  ten  days.  A 
bond  for  costs  was  filed  at  once,  and  four  days  later 
the  defendant  filed  another  appearance  in  writing,  in 
which  he  demanded  '^that  the  issue  in  the  above  en- 
titled cause  be  tried  by  a  jury.'*  Within  the  time 
limited  by  the  order  of  the  court,  defendant  filed  an 
affidavit  of  merits,  from  which  we  assume  that  his  de- 
fense is  that  the  consideration  for  the  note  failed. 
The  record  shows  that  thereafter  the  cause  came  on 
in  the  regular  course  for  trial  before  the  court  with- 
out a  jury;  that  the  court  heard  the  evidence  and  en- 
tered a  finding  and  judgment  in  favor  of  the  plaintiff 
for  $92.68.  The  statement  of  facts,  however,  shows 
that  when  the  case  was  so  called  for  trial,  defendant 
objected  to  a  trial  by  the  court  without  a  jury  and 
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presented  an  aflSdavit  in  support  of  his  objection, 
stating,  in  substance,  the  facts  regarding  his  first  and 
second  appearance,  and  also  stating  that  at  the  time 
of  making  his  written  demand  for  a  jury  trial,  as 
above  stated,  he  had  paid  $6  to  the  clerk  for  jury  fees ; 
that  thereupon  defendant  moved  the  court  to  have  the 
case  placed  upon  the  jury  calendar  for  trial,  but  the 
court  overruled  the  motion,  to  which  the  defendant 
excepted;  that  following  this  ruling,  *' defendant  and 
his  counsel  left  the  court  room  and  refused  to  submit 
to  a  trial  by  the  court  instead  of  a  trial  by  jury  as  de- 
manded ;  * '  whereupon  the  case  was  tried  by  the  court, 
in  the  absence  of  the  defendant. 

Section  43  of  the  Municipal  Court  Act  (J,  &  A. 
^  3355)  provides  that  upon  the  return  of  any  summons 
duly  served  upon  the  defendant,  plaintiff  shall  be  en- 
titled to  judgment  as  in  case  of  default,  unless  the 
defendant  shall  either  appear  in  person,  or  file  his  ap- 
pearance in  writing,  at  or  before  the  time  fixed  in  the 
summons.  Section  30  of  the  same  act  (J.  &  A.  f  3342) 
provides  that  every  suit  of  the  fourth  class  in  the 
Municipal  Court  *' shall  be  tried  by  the  court  without 
a  jury,  unless  the  plaintiff,  at  the  time  he  commences 
his  suit,  or  the  defendant,  at  the  time  he  enters  his 
appearance,  shall  file  with  the  clerk  a  demand  in  writ- 
ing of  a  trial  by  jury,^*  The  fifth  paragraph  of  sec- 
tion 56  (J.  &  A,  ^  3373)  provides  that  if  the  defendant 
files  with  his  appearance  a  demand  in  writing  for  a 
jury  trial,  he  shall  pay  to  the  clerk  the  sum  of  $6. 
Section  19  (J.  &  A.  f  3331)  provides  that  until  other- 
wise determined,  and  except  as  by  that  act  is  other- 
wise prescribed,  the  practice  in  the  Municipal  Court 
**  shall  be  the  same  as  near  as  may  be,  as  that  which 
may  from  time  to  time  be  prescribed  by  law  for  simi- 
lar suits  or  proceedings  in  circuit  courts,  excepting 
that  in  cases  of  the  fourth  class  •  •  •  the  issues 
shall  be  determined  without  other  forms  of  written 
pleadings  than  those  hereinafter  expressly  prescribed 
or  provided  for.'*    Section  1  of  chapter  33  of  the  Be- 
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vised  Statutes  (J,  &  A.  ^  2715)  provides  that  in  all 
cases  at  law  or  in  equity,  where  the  plaintiff  is  not  a 
resident  of  this  State,  he  shall,  **  before  he  institutes 
such  suit,**  file,  or  cause  to  be  filed,  a  written  security 
for  costs ;  and  section  3  of  the  same  chapter  (J.  &  A. 
^  2717)  provides  that  if  any  such  action  shall  be  com- 
menced without  filing  such  a  written  instrument,  **the 
court,  on  motion,  shall  dismiss  the  same,  •  •  • 
unless  the  security  for  costs  shall  be  filed  within  such 
time  as  shall  be  allowed  by  the  court.'* 

In  Morrison  Hotel  Co.  v.  Kirsner,  245  IH.  431,  the 
Court  said:  **The  constitution  secures  to  the  citizen 
the  right  of  trial  by  jury,  and  unless  he  waives  that 
right  it  is  his  privilege  to  have  controverted  questions 
of  fact  decided  by  a  jury  and  not  by  a  judge  sitting  as 
a  court.  •  •  •  We  have  held  that  provisions  of 
the  Municipal  Court  act  requiring  a  party  to  a  suit  of 
this  class,  at  the  time  of  entering  his  appearance,  to 
file  with  the  clerk  a  demand  in  writing  for  a  trial  by 
jury  and  to  pay  $6  for  jury  fees  are  valid,  and  that 
otherwise  the  cause  may  be  tried  by  the  court.  (WU- 
Hams  V.  Gottschalk,  231  111.  175.)  In  view,  however, 
of  the  provision  of  the  constitution  that  the  cherished 
right  of  trial  by  jury  shall  remain  inviolate,  the  stat- 
ute should  be  liberally  construed  in  favor  of  the  right 
and  the  inclination  of  the  court  should  be  to  protect 
and  enforce  the  right.'*  Upon  the  principle  thus 
stated,  it  was  there  held  that  the  failure  of  a  defend- 
ant, against  whom  a  judgment  by  confession  had  been 
entered,  to  file  a  written  demand  for  a  jury  trial  with 
his  motion  to  vacate  the  judgment  does  not  waive  or 
bar  his  right  to  a  jury  trial  if  he  makes  his  written  de- 
mand and  tenders  the  jury  fees  at  the  time  the  mo- 
tion to  vacate  is  allowed.  We  think  the  reasoning  of 
the  opinion  in  that  case  is  applicable  to  the  facts  of 
this  case.  It  was  the  statutory  duty  of  the  non-resi- 
dent plaintiffs,  when  they  commenced  their  suit,  to 
file  with  the  clerk  a  written  security  for  costs.  Their 
failure  to  do  so  entitled  the  defendant  to  have  the  suit 
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dismissed  on  his  motion,  unless  the  court  should  allow 
further  time  to  the  plaintiffs  to  file  such  security. 
The  court  recognized  this  right  of  the  defendant  when 
it  entered  a  rule  on  the  plaintiffs  to  file  a  bond  for 
costs  within  five  days.  Until  that  rule  was  complied 
with,  or  the  time  allowed  for  compliance  expired,  it 
could  not  be  known  whether  there  would  be  any  issue 
to  be  tried  either  by  the  court  or  a  jury.  If  no  bond 
for  costs  had  been  filed,  the  making  of  a  written  de- 
mand for  a  jury  trial  and  the  payment  of  the  jury  fees 
would  have  been  wholly  unnecessary  and  futile.  To 
hold  that  under  such  circumstances  the  failure  to  make 
such  a  demand  and  payment  before  any  bond  for  costs 
was  filed  amounted  to  a  waiver  of  the  constitutional 
right  of  trial  by  jury  would  be  to  adopt  a  most  narrow 
and  technical,  instead  of  a  liberal  construction  of  the 
statute.  When  defendant  appeared  for  the  first  time 
in  answer  to  plaintiff's  claim  on  the  merits  he  filed  his 
written  demand  for  a  jury  trial.  We  think  this  was  a 
sufficient  compliance  with  the  statute,  and  that  the 
court  erred  in  refusing  to  give  him  a  trial  by  jury. 

The  judgment  of  the  Municipal  Court  will  be  re- 
versed and  remanded. 

Reversed  and  rema/nded. 


Greer- Wilkin  son  Lumber  Company,  Defendant  In  Er- 
ror, T.  George  A.  Neeves,  Plaintiff  in  Error. 

Gen.  No.  18,726.    (Not  to  be  reported  In  full.) 

Error  to  tlie  Municipal  Court  of  Chicago;  the  Hon.  Fbedebigk  Li. 
Fake,  Jr.,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  January  22,  1914. 
Rehearing  denied  February  3,  1914. 
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Statement  of  the  Case. 

Action  by  Greer- Wilkinson  Lumber  Company,  a 
corporation,  against  George  A.  Neeves  on  a  promis- 
sory note  given  by  defendant  to  plaintiff  in  renewal 
of  another  note  for  the  same  amount.  The  original 
note  was  given  to  plaintiff  as  a  result  of  a  compromise 
agreement  in  payment  for  materials  purchased  by  a 
contractor  and  used  by  the  contractor  in  constructing 
a  house  for  defendant  after  defendant  had  disputed 
his  liability  to  pay  therefor,  and  after  defendant  had 
refused  to  pay  the  contractor  on  the  ground  that  the 
building  did  not  conform  to  specifications.  The  de- 
fense to  the  note  was  want  of  consideration.  From  a 
judgment  in  favor  of  plaintiff  for  $586.15,  defendant 
brings  error. 

George  A.  Neeves,  Jr.  and  Leland  K.  Neeves,  for 
plaintiff  in  error. 

Eastman  &  White,  for  defendant  in  error;  Ealph 
E.  Hawxhurst,  of  counsel. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

CoMPBOMisE  AND  SETTLEMENT,  §  5* — When  compromiae  of  disputed 
claim  sufficient  consideration  for  a  note.  Where  a  person  as  a  re- 
sult of  a  compromise  agreement  gives  his  promissory  note  in  settle- 
ment of  a  doubtful  claim  he  is  liable  thereon  and  cannot  urge  want 
of  consideration  for  the  note,  even  though  the  claim  could  not  have 
been  legally  enforced  against  him,  where  there  was  neither  actual 
nor  constructive  fraud  and  the  parties  acted  in  good  faith  with  full 
knowledge  of  all  the  facts. 

*8«e  nilnols  Note*  Divest,  Vols.  XI  to  XV,  muom  topic  and  Mctlon  Biimb«r. 
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Perciyal  Steele,  Appellant,  t.  George  A.  Lamb  et  aL, 

Appellees. 

Gen.  No.  18,738. 

1.  Attobnet  and  client,  §  150* — when  evidence  shotoa  fvant  of 
good  faith  in  serving  statutory  notice  for  lien.  On  bill  filed  by  an 
attorney  to  enforce  a  lien  for  attorney's  fees  under  Kurd's  R,  S. 
1912,  ch.  82,  f  55,  J.  A  A.  1[  611,  a  decree  dismissing  the  bill  for  want 
of  equity  on  sustaining  a  plea  alleging  that  complainant's  notice 
for  a  lien  was  not  served  in  good  faith,  but  was  served  for  the  pur- 
pose of  defrauding  a  creditor  of  the  judgment  creditor,  held  suo- 
tained  by  the  evidence. 

2.  Appeal  and  ebrob,  §  1165* — when  court  may  consider  only 
questions  parties  see  fit  to  present.  Where  adult  litigants  are  con- 
cerned and  private  rights,  only,  are  involved,  the  practice  considered 
proper  is  to  decide  such  questions  as  they  see  fit  to  present 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
M.  Walker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  January  22, 
1914. 

Harvey  L.  Cavender,  for  appellant. 

F.  W.  Balcomb,  for  appellees;  Charles  D,  Mo- 
Grath,  of  counsel. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

By  this  appeal  it  is  sought  to  reverse  a  decree  of 
the  Circuit  Court  sustaining  a  plea  to  the  bill  of  com- 
plaint and  dismissing  the  bill  for  want  of  equity.  The 
bill  alleges  that  the  complainant  (appellant)  is  a  law- 
yer, practicing  in  Chicago ;  that  about  May  1,  1909,  he 
was  retained  by  the  defendant,  Lamb,  to  collect  certain 
claims  against  H.  0.  Tomlinson  &  Co. ;  that  no  definite 
amount  was  agreed  on  for  attorney's  fees,  but  it  was 
understood  that  a  reasonable  fee  should  be  paid  to  the 

*See  UllnoU  Notes  Bifrest,  Vols.  XI  to  XV,  same  topie  and  section  niimbor. 
Vol.  CL.XXXIV  S7 


578  Appellate  Courts  of  Illinois. 


Steele  v.  Lamb,  184  111.  App.  677. 


complainant  for  his  services ;  that  complainant  brought 
suit  in  the  Municipal  Court  for  $60,000  on  behalf  of 
Lamb  against  Tomlinson  &  Co.,  and  on  July  15,  1909, 
a  judgment  in  Lamb's  favor  for  $7,164.21  was  recov- 
ered, from  which  judgment  an  appeal  was  perfected, 
which  was  pending  at  the  time  the  bill  was  filed;  that 
the  reasonable,  customary  and  ordinary  charge  in 
Chicago  for  such  services  as  were  rendered  by  com- 
plainant in  that  suit  was  $4684.49,  and  that  amount, 
it  is  claimed,  is  due  and  owing  to  the  complainant  from 
Lamb;  that  on  June  10,  190©,  complainant  caused  to 
be  served  upon  Lamb  and  upon  Tomlinson  &  Co.  a 
written  notice,  stating  that  in  pursuance  of  paragraph 
55,  chapter  82,  of  the  Illinois  statutes  (J.  &  A.  ^  6ll), 
he  claimed  an  attorney's  lien,  in  the  sum  of  $7,500,  for 
services  rendered  and  disbursements  made  in  said 
suit  of  Lamh  v,  Tomlinson  dt  Co.,  **upon  all  papers 
and  claims  of,  and  amounts  due  and  to  become  due  to, 
said  plaintiff,  George  A.  Lamb,  in  connection  with  said 
action."  The  prayer  of  the  bill  is  that  the  court  will 
** ascertain,  adjudicate,  and  enforce"  the  complain- 
ant's alleged  lien  for  attorney's  fees.  To  this  bill  the 
defendant.  Lamb,  filed  a  plea,  stating  in  substance  that 
the  notice  described  in  the  bill  '*was  not  served  in 
good  faith  by  said  complainant  for  the  purpose  of 
complying  with  the  statute  in  the  said  bill  pleaded,  or 
for  the  purpose  of  protecting  said  complainant's  right 
to  compensation  for  services  rendered,"  but  was 
served  in  pursuance  of  an  arrangement  between  the 
complainant  and  defendant  to  **place  beyond  the  reach 
of  other  creditors"  of  Lamb,  and  *'to  fraudulently 
cover  up,"  any  judgment  that  might  be  secured  in  the 
suit  of  Lamb  against  Tomlinson,  The  cause  was  then 
referred  to  a  master  in  chancery  to  take  testimony 
and  report  the  same,  **  together  with  his  conclusions 
thereon,  on  the  issues  raised  by  the  special  plea." 
The  evidence  heard  before  the  master  consisted  chiefly 
of  the  testimony  of  the  complainant  and  the  defendant, 
Lamb.    From  their  evidence  it  appears  that  during  the 
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trial  of  the  Tomlinson  suit  in  the  Municipal  Court, 
and  after  complainant  had  spent  considerable  time  and 
effort  in  preparing  for  the  trial  and.  in  partly  trying 
the  case,  a  suit  was  brought  against  Lamb  by  one  De- 
Buys  for  $10,000;  that  upon  inquiry  complainant 
learned  that  DeBuys  held  Lamb's  notes  for  large  sums 
which  the  latter  was  unable  to  pay ;  that  complainant 
thereupon  prepared  a  notice  to  be  served  upon  Lamb 
and  Tomlinson,  claiming  a  lien  to  the  amount  of 
$5,000  upon  the  cause  of  action  involved  in  the  Tom- 
linson suit;  that  before  this  notice  was  served,  how- 
ever, there  was  a  conference  between  complainant 
and  Lamb  at  the  oflSce  of  complainant,  at  the  conclu- 
sion of  which,  the  complainant,  with  the  consent  of 
Lamb,  altered  the  notice  he  had  prepared,  by  increas- 
ing the  amount  of  his  claim,  as  therein  stated,  from 
$5,000  to  $7,500,  and  in  that  form  the  notice  was  served 
upon  Lamb  and  upon  Tomlinson  &  Co.  As  to  these 
facts  there  is  no  controversy.  The  only  dispute  is  as 
to  what  was  said  at  the  conference  in  complainant's 
office.  Only  Steele  and  Lamb  were  present  at  that  con- 
ference. Steele  testified  that  when  he  produced  the 
notice  he  had  prepared  and  showed  it  to  Lamb,  the 
latter  looked  it  over  and  said,  *'What  is  the  objection 
to  making  the  amount  $7,500?''  to  which  Steele  re- 
plied, **So  far  as  I  am  concerned  there  is  no  objection 
to  making  it  $7,500,"  whereupon  Steele  called  in  his 
stenographer  and  had  the  notice  rewritten  as  sug- 
gested by  Lamb.  Lamb  testified  that  when  the  notice 
was  produced,  he  told  Steele  that  he  was  in  an  im- 
poverished condition  financially,  and  would  be  justi- 
fied in  going  into  bankruptcy,  but  that  he  wanted  to 
escape  that  stigma;  that  he  felt  reasonably  sure  he 
would  recover  a  judgment  for  $8,000  or  $10,000  against 
Tomlinson  &  Co.  in  the  pending  suit,  *'and  DeBuys 
will  simply  grab  it ; "  whereupon  Steele  said  that  there 
was  a  better  way  than  going  into  bankruptcy ;  that  he 
(Steele)  had  prepared  the  papers  claiming  a  lien  for 
$5,000  against  the  Tomlinson  claim;  that  Lamb  said. 
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**Well,  in  that  case  why  not  make  it  $7,500;  I  sup- 
pose a  lien  of  $7,500  would  about  cover  it,'*  to  which 
Steele  replied,  **Very  well,  we  will  raise  if  Upon 
this  evidence,  the  master  first  found  and  rei)orted  that 
the  notice  was  served  in  good  faith  so  far  as  the  claim 
for  reasonable  fees  was  concerned,  and  **to  that  ex- 
tent" the  notice  was  good.  Upon  exceptions  filed  to 
this  report,  the  cause  was  re-referred  to  the  master  **to 
further  report,"  whereupon  the  master  sulmiitted  a 
further  report  in  which  he  found  and  reported  that 
the  plea  of  fraud  in  giving  the  notice  had  not  been 
proved,  that  the  notice  was  good,  and  recommended 
that  the  plea  be  overruled.  Upon  exceptions  filed  to 
this  report,  the  court  took  a  different  view  of  the  evi- 
dence, and  found  that  the  plea  was  sustained  by  the 
proofs  and  held  it  sufficient,  in  fact  and  in  law,  to  bar 
the  complainant's  suit. 

The  statute  creating  attorneys'  liens  and  providing 
for  the  enforcement  of  the  same  (Kurd's  St.  1912, 
Ch.  82,  §  55,)  J.  &  A.  ^  611  gives  to  attorneys  at  law 
''a  lien  upon  all  claims,  demands  and  causes  of  action 
•  •  •  which  may  be  placed  in  their  hands  by  their 
clients  for  suit  or  collection  •  •  •  for  the  amount 
of  any  fee  which  may  have  been  agreed  upon  by  and  be- 
tween such  attorneys  and  their  clients,  or,  in  the  ab- 
sence of  such  agreement,  for  a  reasonable  fee,  for  the 
services  of  such  attorneys  rendered  or  to  be  rendered 
for  their  clients  on  account  of  such  suits,  claims,  de- 
mands or  causes  of  action:  Provided,  however,  such 
attorneys  shall  serve  notice  in  writing  upon  the  party 
against  whom  their  clients  may  have  such  suits,  claims, 
or  causes  of  action,  claiming  such  lien  and  stating 
therein  the  interest  they  have  in  such  suit^,  claims,  de- 
mands or  causes  of  action."  The  statute  further  pro- 
vides that  the  lien  shall  attach  from  the  time  of  the 
service  of  such  a  notice. 

Under  this  statute,  no  lien  exists  until  the  prescribed 
notice  is  served,  and  such  notice  must  state  *' therein" 
the  interest  the  attorney  has  in  the  suit  or  cause  of 
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action.  As  originally  prepared  by  Steele,  the  notice 
undoubtedly  expressed  his  view  of  the  amount  of  his 
interest  in  the  cause  of  action  against  Tomlinson  & 
Co.  When  he  changed  it,  the  notice  stated  that  his 
interest  therein  was  much  greater  than  was  the  fact. 
Steele  knew  that  this  was  so,  and  although  he  made 
the  change  at  his  client's  request,  yet,  as  an  attorney, 
with  knowledge  of  the  facts  regarding  the  DeBuys' 
suit,  he  must  have  known  that  Lamb's  purpose  in  re- 
questing such  change  to  be  made  was  to  place  the 
whole  Tomlinson  claim  beyond  the  reach  of  DeBuys. 
No  other  reasonable  explanation  is  offered  by  Steele 
or  warranted  bv  the  evidence. 

It  is  assumed  in  the  briefs  and  arguments  of  coun- 
sel on  both  sides  that  if  the  notice  was  in  fact  thus 
changed  by  mutual  consent  for  the  purpose  of  hinder- 
ing, delaying  or  defrauding  DeBuys,  then  the  notice 
was  fraudulent  and  no  rights  can  be  based  upon  it  in 
a  court  of  equity.  Whether  this  assumption  is  correct, 
necessarily  and  as  a  matter  of  law,  we  need  not  stop 
to  inquire,  for  the  reason  that  its  correctness  is  not 
questioned  in  this  case.  In  the  recent  case  of  Heppes 
Co,  V.  City  of  Chicago,  260  111.  506,  the  Court  said: 
**  Where  adult  litigants  are  concerned  and  private 
rights,  only,  are  involved,  the  practice  considered 
proper  is  to  decide  such  questions  as  they  see  fit  to 
present."  In  this  case  adult  litigants  are  concerned 
and  private  rights,  only,  are  involved.  It  also  ap- 
pears that  both  parties  are  trained  in  the  law,  and 
the  only  question  they  have  seen  fit  to  present  is 
whether  the  finding  and  decree  are  supported  by  the 
evidence,  upon  the  assumption  above  stated.  This 
question,  we  think,  must  be  answered  in  the  affirma- 
tive, for  the  reasons  given  above,  and  the  decree  of 
the  Circuit  Court  will  therefore  be  affirmed. 

Affirmed. 
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Illinois  Life  Insurance  Company,  Appellant^  t.  Joseph 

Beifeld,  Appellee. 

Gen.  No.  18,765. 

1«  Contracts,  |  52* — ichen  memorandum  is  a  complete  contract 
end  not  an  OQreement  for  execution  of  formal  contract,  A  memor- 
andum signed  by  the  parties  relating  to  the  leasing  of  a  portion  of 
certain  premises  and  the  assignment  of  leases  as  to  other  portions, 
held  to  constitute  a  complete  contract  and  not  a  mere  skeleton  or 
outline  for  the  preparation  of  contracts  to  be  thereafter  agreed  upon 
and  executed. 

2.  Contracts,  f  173* — when  contract  in  incomplete.  Where  It  is 
apparent  from  the  language  of  a  contract  to  convey  that  some  of  the 
terms  and  conditions  which  are  to  be  inserted  in  the  instrument  of 
conveyance  are  still  unsettled  and  open  to  further  negotiations,  then 
the  agreement  to  convey  is  incomplete  because  there  is  no  agree- 
ment in  fact 

3.  Contracts,  f  8* — when  not  void  for  uncertainty,  A  contract 
to  lease  a  portion  of  premises  for  a  term  of  years  and  to  make  an 
assignment  of  existing  leases  on  other  portions,  held  not  void  for 
uncertainty  for  the  reason  that  it  does  not  provide  for  all  possible 
contingencies,  where  it  expresses  the  agreement  of  the  parties  in 
such  form  as  to  leave  little  room  for  doubt  as  to  what  was  intended 
and  what  matters  were  in  fact  agreed  upon. 

4.  Contracts,  f  8* — when  contract  for  asHgnment  of  leases  or 
subleases  not  uncertain.  A  contract  to  lease  a  portion  of  certain 
premises  and  to  make  an  assignment  of  leases  or  subleases  to  other 
premises  as  soon  as  the  same  can  be  conveniently  prepared,  held 
not  subject  to  objection  that  it  is  uncertain  whether  assignments 
of  existing  leases  or  subleases  should  be  prepared,  where  the  whole 
term  of  the  existing  leases  was  to  be  conveyed  and  subleases  if 
executed  would  amount  in  legal  effect  to  assignments. 

5.  Contracts,  f  12* — when  not  void  for  want  of  mutuality,  A 
contract  whereby  one  party  "agrees  to  take"  a  lease  of  certain 
property  and  assignments  or  subleases  of  other  property  as  soon 
as  the  same  can  be  conveniently  prepared,  at  a  stipulated  rental, 
and  also  agrees  to  deposit  securities  concurrently  with  the  execu- 
tion and  delivery  of  the  lease,  held  to  clearly  import  a  present  agree- 
ment by  such  party  to  accept  an  offer  made  by  the  other  party  to 
execute  and  deliver  the  lease  and  assignments,  since  the  word 
"take"  may  be  construed  to  mean  "accept"  so  as  to  give  effect  to 
the  intention  of  the  parties. 

*See  Illinois  Notes  DIfMt,  Vols.  XI  to  XY,  tame  tople  and  Mction  BunlMr. 
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6.  CoBPOBATioNS,  S  420* — power  of  life  insurance  corporation  to 
lease  real  estate.  The  power  given  a  life  insurance  corporation  un- 
der Kurd's  St  1911,  ch.  73,  1[  182,  J.  ft  A.  1[  6460,  "to  sell  and  dispose 
of  real  estate  lawfully  acquired  but  no  longer  necessary  for  the 
transaction  of  its  business,  does  not  preclude  it  from  making  a  lease 
of  such  property  for  a  term  of  ninety-seven  years.  The  words  "dis- 
pose of  may  be  construed  to  mean  "to  alienate"  or  to  convey  by 
proper  instruments  of  conveyance. 

7.  Corporations,  S  404* — when  life  insurance  corporation  may 
sell  property  no  longer  required  for  its  business.  Kurd's  St  1911, 
ch.  73,  ^  182,  J.  ft  A.  K  6460,  does  not  require  a  life  Insurance  cor- 
poration having  property  which  is  no  longer  required  for  the  trans- 
action of  its  business  to  immediately  sell  and  convey  the  same. 
Under  such  statute  it  may  hold  such  property  a  reasonable  time  in 
order  that  the  same  may  be  sold  to  advantage. 

8.  Corporations,  §  344* — who  may  attack  contract  made  hy  cor* 
poration  "because  it  is  ultra  vires.  Where  an  ultra  vires  contract  is 
one  ^hich  the  corporation  was  not  under  any  circumstances  au- 
thorized to  perform,  it  is  void  and  may  be  attacked  anywhere  by 
any  one.  But  where  the  validity  of  the  contract  depends  upon  the 
question  whether  the  corporation  has  abused,  or  unjustifiably  used, 
a  power  which  it  had  the  right  to  exercise,  if  exercised  in  good 
faith,  then  only  the  State  can  attack  it 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Kon.  Clar- 
ence N.  Goodwin,  Judge,  presiding.  Keard  in  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Reversed  and  remanded  with 
directions.  Opinion  filed  January  22,  1914.  Rehearing  denied  Febru- 
ary 9,  1914. 

Statement  by  the  Court.  This  appeal  brings  up  for 
review  a  decision  of  the  Superior  Court,  sustaining 
a  demurrer  to  a  declaration  in  assumpsit. 

The  declaration  alleges,  in  substance,  that  the  plain- 
tiff is  a  corporation,  organized  under  the  laws  of  Illi- 
nois for  the  purpose  of  carrying  on  the  business  of 
life  insurance;  that  .on  April  17, 1906,  it  was  the  owner 
and  in  possession,  through  its  tenants,  of  certain 
property  at  the  corner  of  LaSalle  and  Madison  streets, 
in  Chicago;  that  a  part  of  said  property,  hereinafter 
called  the  Oriental  property,  was  owned  by  the  plain- 
tiff in  fee,  and  the  remainder  was  held  under  ninety- 
nine  years'  leases,  which,  with  one  exception,  began 

•See  UUnole  Notes  Dlfeet,  Vole.  XI  to  XY,  SMne  topte  Mid  eeotion  munber. 
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May  1,  1905,  and  will  expire  April  30,  2004;  that  one 
parcel,  called  the  Jennings  property,  was  held  under 
a  lease  expiring  April  30,  1987,  and  as  to  that  parcel 
the  plaintiff  had  entered  into  a  contract  with  the  own- 
er of  the  fee  thereof  for  the  execution  o*f  a  new  lease 
of  the  same  for  a  term  ending  April  30,  2004,  **so  as 
to  make  all  of  the  leasehold  estates  on  the  entire  prem- 
ises expire  at  the  same  time,  in  order  that  a  building 
or  buildings  covering  the  entire  promises  might  be 
erected  thereon ;''  that  *'all  of  the  aforesaid  property 
had  been  acquired  by  the  plaintiff  in  the  manner  above 
stated  for  the  purpose  of  carrying  on  the  business  for 
which  it  was  corporated;''  that  on  April  17,  1906,  the 
defendant  desired  to  acquire  a  lease  of  the  property 
owned  by  the  plaintiff  in  fee  for  a  term  of  years  ex- 
piring April  30,  2004,  and  assignments  or  subleases 
of  the  other  property  covering  the  same  period  **and 
thereupon  executed  with  the  plaintiff  a  written  con- 
tract as  follows: 

Memorandum. 

1.  This  memorandum  relates  to  the  several  hold- 
ings of  property  of  the  Illinois  Life  Insurance  Com- 
pany, situated  at  the  Northwest  comer  of  Madison 
and  LaSalle  streets,  Chicago,  extending  178  feet  on 
LaSalle  street  by  162  feet  on  Madison  street,  and  com- 
prising (1)  Oriental  or  Coleman  property,  fee,  (2) 
Jared  Bassett  leasehold,  (3)  University  of  Chicago 
leasehold,  (4)  John  D.  Jennings  and  wife  leasehold, 
(5)  Lambert  Tree  leasehold,  and  (6)  Richard  High 
Carleton  and  Everett  II.  Noyes,  trustees,  leasehold. 

2.  Mr.  Beifeld  agrees  to  take  lease  of  Oriental 
property  and  assignments  or  sub-leases  of  other  prop- 
erty (as  soon  as  the  same  can  be  conveniently  pre- 
pared), beginnins:  October  1,  1906,  sub.ieot  to  existing 
leases,  and  running  for  97  years  and  7  months.  An- 
nual ground  rental  to  be  $50,000  for  first  year,  $56,000 
for  seven  months,  October  ],  1907,  to  Mav  1,  1908; 
$96,000  per  year  from  IMav  1,  3908,  to  May  1,  1910; 
$98,000  per  vear  from  Mav  1,  1910.  to  Mav  1,  1915; 
and  $100,000  a  year  from  May  1,  1915,  to  the  end  of 
the  lease.    Rent  payable  in  twelve  equal  installments, 
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monthly,  in  advance.  Lessee  to  pay  all  taxes,  assess- 
ments, charges,  etc.,  levied  or  assessed  for  the  year 
1907,  and  thereafter  during  the  term  of  said  lease. 

3.  Lessee  to  build  and  complete  by  May  1,  1908, 
unless  prevented  by  existing  leases,  and  in  any  event 
not  later  than  May  1,  1909,  a  modern  fireproof  build- 
ing, built  according  to  the  city  ordinances,  not  less 
than  twelve  stories  high,  and  costing  not  less  than 
$2,000,000.  Architect's  fees,  ground  rental  for  first 
year,  and  cost  of  cancellation  of  present  leases  of 
^tenants  in  possession,  to  be  considered  as  part  of  cost 
of  said  building.  Architect  to  be  Holabird  &  Eoche, 
or  some  other  architect  approved  by  lessor.  Plans 
and  specifications  to  be  submitted  to  and  approved  by 
lessor. 

4.  Concurrently  with  the  execution  and  delivery 
of  the  lease  of  the  Oriental  property,  as  aforesaid,  and 
the  assignment  of  the  other  leases  as  above  provided, 
Mr.  Beifeld  to  deposit  with  the  First  Trust  &  Savings 
Bank,  or  such  other  trustee  as  may  be  mutually  agreed 
upon,  as  security  for  the  performance  of  the  covenants 
and  agreements  in  said  leases  and  assignments,  $530,- 
000  of  White  City  stock;  and  when  Mr.  Beifeld  takes 
possession  of  the  properties  so  leased  and  assigned, 
but  in  no  event  later  than  October  1,  1906,  he  shall 
also  deposit  with  said  trustee,  as  further  security  for 
the. performance  of  the  covenants  and  agreements  in 
said  leases  and  assignments,  $500,000  of  acceptable 
securities  at  the  bid  cash  market  value,  including  not 
to  exceed  $250,000  of  White  City  bonds  at  par.  The 
$530,000  of  White  City  stock  to  be  held  until  the  build- 
ing is  completed,  furnished  and  equipped  and  the 
ground  floor  leases  thereof  assigned,  and  the  securities 
now  held  by  the  University  of  Chicago  and  Bassett 
and  Tree  are  released, — the  other  $500,000  of  securi- 
ties to  be  released  in  sums  of  $5,000,  or  multiples 
thereof,  as  the  amounts  so  released  have  first  been  act- 
ually expended  in  the  construction  of  the  building,  as 
shown  by  architect's  certificates. 

5.  When  not  less  than  $1,000,000  has  been  expend- 
ed in  the  construction  of  the  building,  and  it  has  so 
far  advanced  that  $1,000,000  will  be  sufiicient  to  com- 
plete it,  including  all  unpaid  bills,  the  Illinois  Life  In- 
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surance  Company  agrees  to  buy,  at  par,  the  entire 
issue  of  $1,000,000  of  5  per  cent,  gold  bonds  (interest 
payable  quarterly ;  bonds  to  be  personally  endorsed  by 
Mr.  Beifeld  and  of  form  acceptable  to  the  purchaser) 
to  be  secured  by  a  first  mortgage  on  leasehold  and 
building,  furniture,  fixtures  and  equipment,  and  as- 
signment of  ground  floor  leases ;  said  bonds  being  pay- 
able, $50,000,  January  1,  1913,  and  thereafter,  serially, 
not  less  than  $50,000  annually  and  in  increasing 
amounts  until  1930,  when  the  last  bond  shall  be  due 
and  payable.  Said  bonds  are  also  to  be  further  se- 
cured by  insurance  procured  at  expense  of  lessee  on 
the  building  for  an  amount  not  exceeding  $1,000,000 
as  may  be  required  by  the  purchaser  of  said  bonds, 
said  insurance  to  be  payable  to  the  trustee,  in  addi- 
tion to  other  insurance  required  by  present  leases; 
also  by  insurance  on  furniture  and  fixtures,  all  equip- 
ment not  part  of  real  estate,  and  rents  of  i.rst  floor 
to  an  amount  equal  to  80  per  cent,  of  the  value  of  said 
rents;  such  policies  to  be  deposited  with  the  trustee. 
Said  bonds  are  to  be  purchased  and  paid  for  from 
time  to  time  as  satisfactory  showing  is  made  that  the 
cost  of  completing  the  building,  including  unpaid  bills, 
is  within  the  amount  of  bonds  still  unpaid  for. 

6.  Assignments  or  sub-leases,  above  referred  to, 
to  be  subject  to,  and  conform  in  all  respects  with, 
original  leases  now  existing  upon  said  land.  Said 
leases  to  be  reassigned  to  Illinois  Life  Insurance  Com- 
pany as  additional  security  for  the  covenants  made 
by  the  lessee  in  contract  of  assignment  and  in  lease 
on  Oriental  property, — such  reassignment  to  be  made 
subject  to  the  rights  of  the  mortgagee. 

7.  Illinois  Life  Insurance  Company  agrees  to  se- 
cure Mr.  Beifeld  that  it  will  purchase  the  above 
$1,000,000  of  bonds  at  par. 

8.  Forfeiture  of  one  lease  to  forfeit  all. 

9.  Lessor  to  use  every  possible  effort  in  assisting 
Mr.  Beifeld  to  secure  the  consent  of  University  of  Chi- 
cago to  the  erection  of  a  hotel  building. 

10.  In  case  lessee  desires  any  part  of  the  premises 
covered  by  the  various  leases  hereinbefore  referred 
to  at  a  time  earlier  than  October  1,  1906,  he  shall  be 
permitted  to  have  the  same,  subject  to  any  and  all  ex- 
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isting  leases  thereon,  upon  payment  to  the  Illinois  Life 
Insurance  Company  of  the  same  rental  paid  by  the 
tenant  in  possession  up  to  October  1,  1906. 

Witness  the  execution  hereof  by  the  undersigned, 
this  sixteenth  day  of  April,  A.  D.  1906. 

Illinois  Life  Insurance  Company, 
By  James  W.  Stevens, 

President. 
(Seal) 
Attest : 

Oswald  J.  Arnold, 
Secretary. 

Joseph  Beifeld.'^ 

The  declaration  then  avers  that  after  the  execution 
of  said  contract  the  plaintiff  '*  began  and  duly  prose- 
cuted the  preparation  of  all  things  required  of  it  un- 
der said  contract, ''  and  was  ready  and  willing  and  of- 
fered to  fully  perform  the  same  on  its  part,  and  to 
prepare  and  execute  all  documents  and  do  all  things 
required  of  it  by  the  terms  of  the  contract;  but  that 
the  defendant  refused  to  perform  the  contract,  and  on 
June  25,  1906,  notified  the  plaintiff  that  he  would 
neither  perform  the  contract  nor  accept  performance 
thereof  on  the  part  of  the  plaintiff,  '*no  matter  in 
what  form  the  various  contracts,  papers  and  instru- 
ments referred  to  in  said  contract  should  be  executed 
or  caused  to  be  executed  by  said  plaintiff."  It  is  then 
averred  that  bv  reason  of  such  refusal  of  the  defend- 
ant  the  plaintiff  was  put  to  great  cost  and  expense  and 
lost  divers  large  gains  and  profits,  etc,  to  the  damage 
of  the  plaintiff  of  $200,000. 

After  a  demurrer  to  the  declaration  had  been  filed 
and  overruled  and  nearly  a  year's  time  had  been  con- 
sumed in  filing  pleas  and  additional  pleas,  demurrers 
thereto,  replications  and  rejoinders,  a  stipulation  was 
filed  wherein  it  was  agreed  that  ''for  the  purpose  of 
permitting  the  defendant  to  take  and  have  all  lawful 
advantage  of  the  judgment  of  the  court  on  the  ques- 
tion whether  the  declaration  states  any  cause  of  action 
against  the  defendant  which  would  sustain  a  verdict 
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and  judgment  in  favor  of  the  plaintiff,'*  all  of  the 
pleadings  subsequent  to  the  declaration  should  be 
withdrawn  and  that  a  general  demurrer  to  the  declar- 
ation should  be  filed  "limited  to  the  question  of 
whether  the  declaration  states  any  cause  of  action 
which  would  sustain  a  verdict  and  judgment  in  favor 
of  the  plaintiff,  but  shall  not  present  the  question  of 
ultra  vires,  upon  which  the  court  has  heretofore  ruled 
in  favor  of  the  plaintiff. '^  An  order  was  entered  in 
accordance  with  the  stipulation,  the  general  demurrer 
was  filed  and,  after  argument  of  counsel,  was  sus- 
tained. The  plaintiff  elected  to  stand  by  its  declara- 
tion and  a  judgment  for  costs  was  thereupon  entered 
against  it,  from  which  the  plaintiff  appeals. 

Tenney,  Coffeen,  Harding  &  Sherman,  for  appel- 
lant; Horace  Kent  Tenney  and  Harry  A.  Parkin,  of 
counsel. 

Felsenthal  &  Beckwith,  for  appellee;  Eli  B.  Fel- 
BENTHAL  and  Walter  J.  Spengler,  of  counsel. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

The  only  question  raised  upon  this  appeal  is  wheth- 
er the  declaration  states  a  good  cause  of  action.  On 
behalf  of  appellee,  it  is  contended  (1)  that  the  instru- 
ment set  forth  in  the  declaration  is  not  a  contract,  but 
is  a  mere  memorandum,  intended  to  serve  as  a  skele- 
ton or  outline  for  the  preparation  of  contracts  to  be 
thereafter  agreed  upon  and  executed;  (2)  that  if  the 
instrument  can  be  considered  as  a  contract,  it  is  void  for 
uncertainty;  (3)  that,  as  so  considered,  it  is  void  for 
want  of  mutuality;  (4)  that,  in  any  view,  it  is  idtra 
vires,  and  void  for  that  reason. 

First.  As  to  the  first  of  these  contentions,  the  ar- 
gument is,  as  we  understand  it,  that  because  the  mem- 
orandum, though  signed  by  the  parties,  shows  upon 
its  face  that  a  formal  ** contract  of  leasing"  and  for- 
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mal  assignments  or  subleases  were  to  be  subsequently 
prepared,  and  because  it  appears  from  the  memoran- 
dum that  but  few  of  the  usual  covenants  and  condi- 
tions of  ordinary  leases  are  mentioned  as  having  been 
agreed  on,  therefore  it  must  be  held  that  the  memoran.- 
dum  was  intended  to  be  only  an  agreement  to  enter 
into  another  agreement,  the  precise  terms  and  condi- 
tions of  which  were  still  undetermined  at  the  time  the 
memorandum  was  signed.  We  are  unable  to  take  this 
view  of  the  matter.  The  memorandum  shows  that  all 
the  essential  provisions  of  a  valid  lease  and  valid  as- 
signments had  been  in  fact  agreed  on,  and  appellee 
therein  '  *  agrees  to  take ' '  a  lease  containing  those  pro- 
visions '*as  soon  as  the  same  can  be  conveniently  pre- 
pared. ' '  A  lease  for  a  term  of  years  is  a  chattel  real, 
and  conveys  an  interest  in  the  land  demised.  People 
V.  Shedd,  241  111.  155,  165.  So  far  as  we  are  advised, 
it  has  never  been  held  that  a  contract  which  provides 
for  the  conveyance  of  real  estate  by  a  warranty  deed, 
or  other  specified  instrumAit  of  conveyance,  is  an  in- 
complete contract  merely  because  it  provides  that  such 
deed  or  instrument  is  to  be  subsequently  prepared. 
Of  course,  if  it  is  apparent  from  the  language  of  the 
contract  that  some  of  the  terms  and  conditions  which 
are  to  be  inserted  in  the  instrument  of  conveyance  are 
still  unsettled  and  open  for  further  negotiation,  then 
the  agreement  to  convey  is  incomplete  because  in  such 
case  there  is  no  agreement  in  fact.  But  we  do  not 
think  there  is  any  language  in  the  document  under 
consideration  that  can  be  so  construed.  It  speaks  of 
appellant  as  the  ''lessor"  and  of  appellee  as  the  ''les- 
see.'* It  describes  the  property  which  is  to  be  leased, 
the  duration  of  the  term,  the  rental,  and  the  time  and 
manner  in  which  the  rent  shall  be  payable.  It  provides 
that  the  lessee  shall  pay  "all  taxes,  assessments, 
charges,  etc.,  levied  or  assessed  for  the  year  1907  and 
thereafter  during  the  term  of  said  lease."  The  only 
"charges,  etc.,"  which  can  be  "levied  or  assessed" 
against  real  estate  are  taxes  and  special  assessments. 
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It  provides  that  the  lessee  shall  build  and  complete 
within  a  fixed  time,  a  building  of  a  specified  type, 
height  and  cost,  and  provides  that  architect's  fees  and 
certain  other  expenses  of  building  shall  be  included  in 
the  cost.  It  provides  further  that  *' concurrently  with 
the  execution  and  delivery  of  the  lease, ' '  appellee  shall 
make  certain  deposits  with  a  specified  bank,  **or  such 
other  trustee  as  may  be  mutually  agreed  upon,''  as 
security  for  the  performance  of  the  covenants  of  the 
lessee.  In  this  clause  a  way  was  left  for  a  subsequent 
agreement  as  to  some  other  trustee  than  the  one  spe- 
cifically mentioned,  but  that  fact  does  not  make  the 
contract  incomplete,  for  the  clear  intention  is  that  in 
the  absence  of  any  such  subsequent  agreement  the 
trustee  specified  should  act.  Throughout  the  memo- 
randum, the  word  ** agrees"  is  used,  indicating  a  pres- 
ent and  not  a  future  agreement.  It  is  inconceivable 
that  the  parties  would  go  to  the  trouble  of  preparing 
a  document  like  this,  and  cause  it  to  be  formally  signed, 
on  the  part  of  the  appellant  corporation,  by  its  presi- 
dent and  secretary,  and  attested  with  the  corporate 
seal,  and  also  to  be  signed  in  person  by  appellee,  if 
they  intended  it  to  be  a  mere  memorandum  for  future 
reference  only,  not  binding  upon  either  party  except 
in  the  event  of  a  subsequent  further  agreement.  We 
think  the  memorandum  thus  prepared  and  signed  must 
be  construed  as  a  complete  agreement  to  convey  a 
specified  interest  in  the  property  described  upon  the 
terms  therein  sot  forth,  as  soon  as  a  formal  instru- 
ment to  that  effect  could  be  conveniently  prepared  for 
the  signature  of  the  parties. 

Second.  As  to  the  second  contention  above  stated, 
what  we  have  already  said  applies  with  equal  force 
to  the  argument  made  upon  this  point.  Appellee's 
counsel  have  picked  out  sentences  here  and  there, 
which  they  claim  are  not  sufficiently  explicit  to  enable 
a  lawyer  to  so  prepare  a  lease  as  to  definitely  provide 
for  all  contingencies  that  might  be  suggested.  It  may 
be  conceded  that  the  memorandum  does  not  provide  in 
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express  terms  for  all  possible  contingencies,  but  that 
fact  does  not  render  the  contract  void  for  uncertainty. 
The  document  expresses  the  agreement  of  the  parties 
in  such  form  as  to  leave  little  room  for  doubt  as  to 
what  was  intended  and  what  matters  were  in  fact 
agreed  upon;  and  that  is  enough  to  overcome 
the  objection  of  uncertainty.  The  objection  that 
it  is  uncertain  whether  assignments  of  existing 
leases,  or  subleases,  should  be  prepared  is  im- 
material, for  as  the  whole  term  of  existing  leases  was 
to  be  conveyed,  subleases,  if  executed,  would  amount 
to  the  same  thing  in  legal  effect  as  assignments.  Lyon 
V.  Moore,  259  111.  23.  It  would  unduly  extend  the  limits 
of  this  opinion  to  take  up  and  discuss  each  of  the  sen- 
tences, objected  to  on  this  ground,  and  it  will  sufl5ce  to 
say  that  after  due  consideration  of  the  arguments  ad- 
vanced we  think  the  objections  are  not  well  taken. 

Third.  It  is  argued  at  great  length,  and  with  much 
force,  that  an  agreement  by  one  party  to  **take"  a 
lease  does  not,  as  a  matter  of  law,  impose  any  obliga- 
tion on  the  other  party  to  **give"  such  a  lease.  It  is 
conceded  that  the  courts  may  construe  an  obligation 
from  the  words  used  by  the  parties  in  a  contract,  but 
it  is  insisted  that  the  language  used  in  the  memoran- 
dum in  question  is  too  plain  for  construction,  and  that 
to  construe  an  obligation  upon  appellant  to  give  a  lease 
from  words  which  only  require  appellee  to  take  one, 
would  be  to  create  an  obligation  by  implication.  Some 
words  are  often  used  in  a  double  sense,  and  others 
have  more  than  one  meaning.  In  order  to  arrive  at 
the  meaning  of  words  used  in  a  contract,  the  whole 
contract  must  be  considered;  and  if,  when  so  consid- 
ered, the  words  employed  have  a  signification  other 
and  different  from  the  meaning  conveyed  by  the  same 
words  when  standing  alone,  it  is  the  duty  of  the  court 
to  interpret  the  words  used  so  as  to  give  effect  to  the 
intention  of  the  parties,  if  such  intention  clearly  ap- 
pears from  all  the  language  of  the  contract.  In  the 
memorandum  in  question,  appellee  "agrees  to  take 
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lease  of  Oriental  property  and  assignments  or  sub- 
leases of  other  property  (as  soon  as  the  same  can  be 
conveniently  prepared),  beginning'  October  1,  1906, 
subject  to  existing  leases,  and  running  for  97  years 
and  7  months,*'  at  a  stipulated  rental,  and  he  also 
agrees  to  deposit  a  large  amount  of  securities  **  con- 
currently with  the  execution  and  delivery"  of  the 
lease.  One  meaning  of  the  word  **take"  is  **to  accept 
as  something  offered;  to  receive;  not  to  refuse  or  re- 
ject.'' (Webster's  Diet.)  Giving  the  word  **take"  this 
meaning,  and  reading  the  phrase  in  which  it  is  used 
in  connection  with  the  other  clauses  above  quoted,  the 
contract  clearly  imports  a  present  agreement  by  Bei- 
feld to  accept  an  offer  made  by  appellant  to  execute 
and  deliver  to  him  a  lease  of  the  Oriental  property  and 
assignments  or  subleases  of  the  other  property,  as 
soon  as  the  same  can  be  conveniently  prepared.  This 
interpretation  of  the  words  used  does  not  create  an 
obligation  by  implication,  but  construes  the  contract 
so  as  to  give  effect  to  the  intention  of  the  parties,  as 
shown  by  the  language  employed.  It  is  impossible  to 
read  the  memorandum  in  question  without  being  im- 
pressed with  the  view  that  the  parties  thereby  intend- 
ed to  state,  not  only  in  substance  but  in  detail,  the 
terms  and  conditions  of  a  lease  which  they  agreed 
should  be  at  once  prepared  and  executed  by  appellant, 
and  accepted  by  appellee.  In  principle,  the  memo- 
randum in  this  case  is  like  the  contracts  construed  in 
Minnesota  Lumber  Co.  v,  Whitebreast  Coal  Co,,  160 
111.  85;  Torrence  v.  Shedd,  156  111.  194,  and  Sanitary 
Dist.  of  Chicago  v.  McMahon  d  Montgomery  Co.,  110 
111.  App.  510.  We  are  of  the  opinion  that  the  contract 
imposed  mutual  obligations,  in  consideration  of  the 
mutual  promises  therein  contained. 

Fourth.  A  more  difficult  question,  in  our  opinion, 
is  presented  by  the  contention  that  the  contract  was 
ultra  vires.  No  claim  is  made  in  this  court  that  the 
term  of  the  lease  contracted  for  extends  beyond  the 
corporate  life  of  appellant.    Whether  such  is  or  is  not 
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the  fact  does  not  appear;  and  whether  that  fact,  if 
true,  would  affect  the  question  here  presented  is  not 
discussed  by  counsel.  The  contention  as  made  here 
is  that  the  making  of  a  lease,  for  ninety-seven  years, 
of  property  which  a  life  insurance  corporation  has 
lawfully  acquired  but  which  becomes  unnecessary  for 
the  transaction  of  its  business,  is  beyond  the  power  of 
such  a  corporation  to  make,  because  of  the  language  of 
the  statute  permitting  such  corporation  to  own  only 
''so  much  real  and  personal  estate  as  shall  be  neces- 
sary for  the  transaction  of  its  business,  and  to  sell  and 
dispose  of  the  same  when  deemed  necessary."  (Hurd^s 
St.  1911,  ch.  73,  11 182,  J.  &  A.  1[  6460.) 

It  is  alleged  in  the  declaration  that  all  the  property 
mentioned  in  the  memorandum  contract  had  been  ac- 
quired by  appellant  ''for  the  purpose  of  carrying  on 
the  business  for  which  it  was  incorporated."  This  al- 
legation is  admitted  by  the  demurrer.  Having  law- 
fully acquired  such  property,  if  it  may  be  held,  as  we 
think  it  may,  that  the  execution  of  the  memorandum 
contract  is  prima  facie  evidence  of  the  fact  that  the 
property  in  question  was  deemed  to  be  no  longer  nec- 
essary for  the  transaction  of  its  business,  then  the 
only  question  as  to  the  power  of  the  corporation  to 
make  such  a  contract  is  whether  the  power  given  by 
the  statute  to  "sell  and  dispose  of"  such  real  estate 
precludes  appellant  from  making  a  lease  of  the  same 
for  ninety-seven  years  and  seven  months. 

It  is  contended  by  appellee's  counsel  that  the  words 
"dispose  of,"  as  used  in  the  statute,  must  be  con- 
strued to  apply  only  to  transactions  that  are  in  their 
nature  equivalent  to  "sales ;  to  which  contention  appel- 
lant's  counsel  reply  that  to  give  those  words  the  same 
meaning  as  the  word  "sell"  would  be  to  read  the  stat- 
ute "to  sell  and  to  sell,"  thereby  giving  to  the  words 
"dispose  of"  the  effect  of  mere  repetition.  Appel- 
lant's counsel  contend  that  the  making  of  such  a  lease 
as  the  contract  provides  for  does,  in  effect,  "dispose 
of"  the  property.    We  think  that  neither  of  these  con- 
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tentions  is  entirely  sound.  The  phrase  "to  dispose 
of^'  has  two  meanings;  one  is  **to  exercise  the  power 
of  control  over;"  the  other  is  *'to  exercise  finally  one's 
power  of  control  over;  to  alienate.'*  (Webster's  Diet.) 
Clearly,  the  latter  of  these  meanings  is  the  one  in 
which  the  phrase  is  used  in  the  statute.  As  thus  con- 
strued, the  statute  gave  to  appellant  the  right  to  sell 
and  alienate  the  property  in  question;  or,  in  other 
words,  to  sell  and  convey  the  same  by  proper  instru- 
ments of  conveyance.  But  the  statute  does  not  re- 
quire a  corporation  having  property  which  is  no  long- 
er required  for  the  transaction  of  its  business  to  im- 
mediately  sell  and  convey  the  same.  It'  may,  undoubt- 
edly, hold  sucb  property  a  reasonable  time,  in  order 
that  the  same  may  be  sold  to  advantage.  Under  some 
statutes  relating  to  corporations,  a  time  limit  of  five 
years  is  fixed.  As  to  life  insurance  companies,  by  an 
act  passed  after  this  contract  was  entered  into,  it  was 
provided  that  such  property  shall  be  "sold  and  dis- 
posed of"  within  five  years  after  the  same  shall  have 
ceased  to  be  necessary  for  the  accommodation  of  the 
business  of  the  corporation,  unless  a  certificate  is  ob- 
tained from  the  insurance  superintendent  extending 
the  time.  Kurd's  Stat.  1909,  p.  1312.  ( J.  &  A.  T[  6507.) 
It  is  unnecessary  to  decide  whether  these  statutes 
must  be  considered  in  determining  the  rights  and  pow- 
ers of  appellant.  Assuming  that  to  be  true,  it  would 
be  absurd  to  say  that  during  the  five  years '  limitation, 
if  an  insurance  company  should  be  unable  to  find  a 
buyer  for  such  property,  it  must  suffer  its  property 
to  remain  vacant  and  unoccupied,  bringing  no  return 
and  entailing  constant  expense  m  carrying  the  same. 
The  fact  that  property  is  leased  does  not  prevent  a 
sale  of  it.  On  the  contrary,  it  is  a  matter  of  common 
knowledge  that  property  which  is  advantageously 
leased  is  frequently  more  salable  because  of  that  fact. 
So  the  mere  making  of  a  lease  for  ninety-seven  years 
does  not  prevent  a  sale  of  the  property.  Such  a  lease 
might,  and  probably  would,  in  many  cases,  give  a  value 
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to  the  fee  which  it  would  not  otherwise  possess.  If 
such  a  lease  were  to  be  made  as  a  part  of  a  plan  adopt- 
ed by  a  corporation  for  the  purpose  of  effecting  a  more 
advantageous  sale  of  its  unnecessary  real  estate,  there 
would  seem  to  be  no  question  of  its  right  and  power 
under  the  statute  to  do  so.  This  being  true,  it  follows 
that  whether  appellant  had,  or  had  not,  such  a  plan  and 
purpose  in  view,  when  it  made  the  contract  for  such  a 
lease,  is  not  a  question  of  power  but  a  question  of  its 
intention,  or  good  faith,  in  exercising  a  power  which 
it  had  the  right  under  some  circumstances,  to  exercise. 
Where  an  alleged  ultra  vires  contract  is  one  which  the 
corporation  was  not,  under  any  circumstances,  author- 
ized to  perform,  it  is  void  and  may  be  attacked  any- 
where, by  any  one.  National  Home  Building  <&  Loan 
Ass'n  V.  Home  Sav.  Bank,  181  111.  35.  But  where  the 
validity  of  the  contract  depends  upon  the  question 
whether  the  corporation  has  abused,  or  unjustifiably 
used,  a  power  which  it  had  the  right  to  exercise,  if  ex- 
ercised in  good  faith,  then  only  the  State  can  attack 
it.  Rector  v.  Hartford  Deposit  Co.,  190  111.  380.  In 
any  view,  however,  the  facts  stated  in  the  declaration 
do  not  raise  the  presumption  that  appellant  intended 
to  continue  to  hold  its  real  estate  in  violation  of  the 
statute.  We  therefore  conclude  that  the  objection  of 
ultra  vires  cannot  prevail  in  this  case. 

For  the  reasons  indicated,  we  think  the  demurrer  to 
the  declaration  should  have  been  overruled.  The  judg- 
ment of  the  Superior  Court  will,  therefore,  be  reversed 
and  remanded  with  directions  to  that  court  to  overrule 
the  demurrer. 

Reversed  and  remanded  with  directions. 
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In  the  Hatter  of  the  Petition  of  John  Jacob  Meyer. 

On  Appeal  of  John  Jacob  Meyer,  Appellant,  t.  Bertha 

Kurz,  Appellee. 

Gen.  No.  18,813.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  John  B. 
Owens,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1912.    Affirmed.    Opinion  filed  January  22,  1914. 

Statement  of  the  Case. 

Petition  by  John  Jacob  Meyer  to  the  County  Court 
under  the  Insolvent  Debtors '  Act,  for  a  discharge  from 
custody  under  a  capias  ad  satisfaciendum  issued 
upon  a  judgment  recovered  against  him  by  Bertha 
Kurz  in  an  action  for  slander.  From  a  judgment  de- 
nying the  petition,  the  petitioner,  John  Jacob  Meyer, 
appeals. 

George  Eemus,  for  appellant. 

Saltiel  &  EossBN,  for  appellee. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  ExECunow,  t  302* — admissihility  of  evidence  on  petition  under 
Insolvent  Debtors*  Act  for  discharge  from  custody  under  a  capias 
ad  satisfaciendum.  On  petition  to  the  County  Court  for  a  discharge 
under  the  Insolvent  Debtors'  Act,  J.  a  A.  IT  6199,  where  petitioner 
had  been  arrested  upon  a  capias  ad  satisfaciendum  Issued  upon  a 
Judgment  entered  by  default  against  him  in  an  action  for  slander 
In  which  the  words  alleged  to  have  been  uttered  were  actionable 
per  se,  refusal  of  court  to  hear  evidence  dehors  the  records  to  prove 
that  the  words  were  not  uttered  maliciously,  held  proper  for  the 
reason  that  the  question  whether  malice  was  the  gist  of  the  action 

must  be  determined  solely  from  the  record  of  the  slander  suit. 

■  
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2.  Execution,  $  295* — when  record  of  action  for  slander  con- 
clusive on  petition  for  discharge  under  Insolvent  Debtors*  Act, 
Where  a  default  Judgment  is  entered  against  the  defendant  in  an 
action  for  slander  for  words  spoken  which  are  actionable  per  se, 
the  words  spoken  are  admitted  to  be  false  by  the  default,  and  that 
they  were  maliciously  uttered  is  conclusively  presumed  from  the 
facts  thus  admitted  and  from  the  absence  of  any  plea  of  Justiflca- 
tion  or  excusa 

3.  Libel  and  slander,  S  21'* — when  malice  presumed.  In  an  ac- 
tion for  slander  if  the  words  charged  to  have  been  falsely  uttered 
are  not  actionable  per  se,  it  Is  necessary  to  prove  malice  in  fact; 
but  if  the  words  spoken  are  actionable  per  se  then  the  law  con- 
clusively implies  malice  from  the  use  of  such  words  if  false  and 
uttered  without  legal  justification  or  excuse. 

4.  Libel  and  slandeb,  §  31"* — when  imputation  of  theft  actionable 
per  se.  The  words,  "this  woman  has  stolen  the  watch  and  chain 
belonging  to  my  son/'  are  actionable  per  se. 


Hattio  Isabella  HeLanghlin,  Defendant  in  Error,  y. 
National  Protectiye  Legion,  Plaintiff  in  Error. 

Gen.  No.  18,563.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwin  K. 
Walbxb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  January  22, 
1914. 

.  Statement  of  the  Case. 

Action  by  Hattie  Isabella  McLaughlin  against  Na- 
tional Protective  Legion  to  recover  the  sum  of  five 
hundred  dollars  claimed  to  be  due  her  on  a  policy  of 
insurance  in  which  she  had  been  named  beneficiary 
and  which  had  been  issued  by  defendant  upon  the  life 
of  plaintiff's  husband,  Patrick  McLaughlin.  From  a 
judgment  in  favor  of  plaintiff  for  five  hundred  dollars, 
defendant  brings  error. 

Bbrtrand  Lichtenbergeb,  for  plaintiff  in  error. 
Emil  a.  Meyer,  for  defendant  in  error. 

*8ee  Illinois  Note*  Digest,  Vols.  XI  to  XV,  Mimo  tople  and  aectlon  niimbor. 
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Mn.  Justice  Gbidlet  delivered  the  opinion  of  the 
conrt. 

Abstract  of  the  Beefsion. 

1.  IirsuBANCB,  t  664* — when  evidence  insufficient  to  show  forfei- 
ture for  failure  to  pay  assessments  in  time.  In  an  action  by  a  bene- 
ficiary on  a  policy  of  insurance  where  the  defense  Is  that  the  In- 
sured had  been  suspended  for  failure  to  pay  certain  monthly  assess- 
ments in  the  time  required  by  the  provisions  of  the  policy,  a  verdict 
in  favor  of  plaintiff  held  to  be  sustained  by  the  law  and  the  evi- 
dence, it  appearing  that  plaintiff  had  made  payments  to  an  agent 
of  the  defendant  having  apparent  authority  to  make  collections  and 
that  plaintiff  had  money  to  her  credit  in  the  hands  of  the  defend- 
ant in  excess  of  the  amount  necessary  to  pay  all  assessments  for 
the  months  In  question  when  they  became  due. 

2.  Insubance,  {  611  • — burden  of  proving  facts  constituting  a  for* 
feiture.  The  burden  of  showing  a  failure  to  pay  assessments  from 
which  a  forfeiture  is  claimed  to  have  arisen  is  upon  the  insurer. 

3.  Payment,  $  28* — when  receipt  admissible  in  evidence.  In  an 
action  on  an  insurance  policy,  admission  in  evidence  of  receipts 
given  by  an  agent  having  apparent  authority  to  collect  assessments 
held  not  error,  for  the  reason  that  no  reference  to  the  policy  sued 
on  appears  on  their  face  where  they  are  introduced  in  connection 
with  plaintiff's  testimony  explaining  them. 


Wallace  C.  Abbott,  Defendant  In  Error,  t.  Carl  A.  An- 
derson et  aL,  Plaintiffs  In  Error. 

Gen.  No.  18,630. 

1.  Bankbuptct,  §  59* — when  discharge  of  partnership  in  hanh^ 
ruptcy  releases  individual  partners.  Where  a  bankruptcy  court  ad- 
judicated a  partnership  a  bankrupt  without  adjudicating  as  bank- 
rupts the  individual  members  thereof  or  requiring  them  to  file 
schedules  of  their  individual  property  and  entered  a  Judgment  con- 
firming a  composition  agreement  whereby  the  partnership  creditors 
were  paid  seventy-five  cents  on  the  dollar,  held  that  not  only  was 
the  indebtedness  of  the  partnership  discharged  but  the  individual 
partners  were  also  discharged  from  the  payment  of  such  indebted- 
ness, and  that  the  partnership  creditors  had  no  right  to  pursue  the 

•See  Illinois  Note*  Dlscet,  Vols.  XI  to  XV,  Mine  topic  and  ■oetiM  Bomber. 
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adjudicated  partners  by  actions  at  law  or  In  equity  to  recover  the 
deficiency  upon  their  claims. 

2.  Bankbuptcy,  §  54* — conclusiveneas  of  judgment  of  hankruptcy 
court,  A  Judgment  of  a  bankruptcy  court  adjudicating  a  partner- 
ship a  bankrupt  and  confirming  a  composition  agreement  without 
adjudging  the  members  of  the  partnership  individually  bankrupt  Is 
res  adjudicata  until  reversed  in  a  direct  proceeding,  and  cannot 
be  collaterally  attacked  as  not  being  a  valid  discharge  of  the  part- 
nership without  an  individual  adjudication  in  bankruptcy  of  the 
members  thereof. 

3.  Bankbuptcy,  §  65* — effect  of  interlocutory  order  as  conatrU' 
ing  decision  of  hankruptcy  court.  On  adjudication  of  a  partnership 
as  a  bankrupt,  an  interlocutory  order  of  the  bankruptcy  court  ap- 
proving a  referee's  report  recommending  that  a  proviso  to  the  com- 
position agreement  should  be  withdrawn  because  it  deprived  credit- 
ors of  the  right  to  proceed  against  the  individual  partners  for  de- 
ficiencies, is  not  conclusive  to  show  that  the  court  decided  that  the 
partners  were  to  remain  individually  liable. 

4.  Estoppel,  S  6* — when  acts  of  parties  in  hankruptcy  do  not 
create  an  estoppel.  Where  upon  the  adjudication  of  a  partnership 
in  bankruptcy  the  referee's  report  recommended  that  a  proviso  to 
the  composition  agreement  should  be  withdrawn  to  give  partnership 
creditors  the  right  to  proceed  against  the  individual  partners  for 
deficiencies,  and  th^  court  by  an  interlocutory  order  approved  such 
report,  held  that  the  fact  that  the  partners  withdrew  such  proviso 
did  not  estop  them  from  denying  their  individual  liability  for  the 
deficiencies. 

6.  Injunction,  §  15* — when  issues  to  restrain  suits  against  part* 
ners  discharged  in  hankruptcy.  Permanent  injunction  will  issue 
to  restrain  partnership  creditors  from  bringing  suits  against  in- 
dividual copartners  released  from  payment  of  partnership  debts  by 
a  discharge  of  the  partnership  in  bankruptcy. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables  M. 
Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Afi^rmed.  Opinion  filed  January  22, 
1914.    Certiorari  granted  by  Supreme  Court 

Statement  by  the  Court.  Plaintiffs  in  error,  de- 
fendants below,  seek  by  this  writ  to  reverse  a  decree 
of  the  Circuit  Court  of  Cook  county,  entered  March 
21, 1911,  by  which  they  were  perpetually  enjoined  from 
further  prosecuting  certain  suits  severally  brought  by 
them  in  the  Municipal  Court  of  Chicago,  and  from  be- 

*8ce  Illinois  Notes  Digest,  Vols.  XI  to  XV,  same  topic  and  section  nomber. 
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ginning  any  suits  at  law  or  in  equity  against  the  de- 
fendant in  error,  complainant  below,  for  the  recovery 
of  any  indebtedness  which  they  or  any  of  them, 
as  creditors  of  the  Ravenswood  Exchange  Bank,  a  co- 
partnership, claimed  to  be  due  from  complainant  as  a 
former  member  of  said  copartnership. 

Complainant's  amended  bill  was  filed  on  January  23, 
1909,  and  complainant  alleged  therein,  in  substance, 
that  on  and  prior  to  February  25,  1908,  complainant 
and  nine  other  individuals  were  associated  together 
as  copartners  in  conducting  a  banking  business  at 
Ravenswood,  Chicago,  under  the  name  and  style  of 
** Ravenswood  Exchange  Bank;"  that  the  number  of 
the  depositors  in  the  bank  exceeded  2,000 ;  that  on  said 
date  certain  of  those  depositors,  exceeding  three  in 
number  and  whose  claims  in  the  aggregate  exceeded 
$500,  etc.,  filed  a  petition  in  bankruptcy  in  the  United 
States  District  Court  for  the  Northern  District  of  Illi- 
nois, Eastern  Division,  against  complainant  and  said 
nine  others,  '*  copartners,  trading  as  Ravenswood  Ex- 
change Bank,"  alleging  that  they  were  insolvent  and 
that  they,  as  such  copartners,  had  committed  certain 
acts  of  bankruptcy,  and  praying  for  the  service  of  a 
subpoena  upon  them  and  that  the  ''copartnership" 
might  be  adjudged  bankrupt;  that  thereafter  complain- 
ant and  said  nine  others  duly  appeared  in  said  proceed- 
ings and  on  March  31,  1908,  by  order  of  said  court, 
complainant  and  said  nine  others,  ''copartners,  trad- 
ing as  Ravenswood  Exchange  Bank,"  were  "declared 
and  adjudged  bankrupt;"  that  thereafter,  at  the  first 
meeting  of  the  creditors  of  said  copartnership,  com- 
plainant and  said  nine  others  were  examined  in  open 
court  and  they  filed  in  court  a  schedule  of  property 
and  a  list  of  creditors;  that  thereafter  complainant 
and  said  copartners  offered  terms  of  composition  to 
the  creditors  of  said  copartnership,  to  wit,  an  amount 
sufficient  to  pay  all  of  them  seventy-five  cents  on  the 
dollar  of  their  respective  claims;  that  said  offer  of 
composition  was  thereafter  duly  accepted  in  writing  by 
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a  majority  in  number  of  all  the  creditors  of  said  co- 
partnership whose  claims  were  allowed,  which  num- 
ber represented  a  majority  in  amount  of  such  claims ; 
that  application  was  thereafter  made  for  the  confirma- 
tion of  said  composition,  to  which  objections  were  filed 
and  a  hearing  thereupon  had ;  that  thereafter  on  June 
10,  1908,  an  order  was  entered  by  said  United  States 
Court  confirming  said  composition,  and  that  the  con- 
sideration for  said  composition  was  duly  deposited  in 
court,  and  said  composition  is  now  in  full  forcQ  and 
effect;  that  all  of  the  creditors  of  said  copartnership, 
including  the  defendants,  have  been  paid  the  full 
amount  of  seventy-five  cents  upon  the  dollar  of  their 
respective  claims  pursuant  to  the  terms  of  said  com- 
position ;  that  by  virtue  of  the  Bankruptcy  Act  of  1898, 
and  the  amendments  thereto,  upon  the  confirmation  of 
said  offer  of  composition,  the  bankruptcy  proceedings 
terminated  and  all  of  the  indebtedness  of  the  partner- 
ship was  discharged  and  wiped  out,  and  that  complain- 
ant and  his  copartners  were  also  individually  dis- 
charged from  the  payment  of  the  indebtedness  of  said 
copartnership. 

The  complainant  further  alleged  in  said  bill,  in  sub- 
stance, that  notwithstanding  the  fact  that  complainant 
and  his  copartners,  by  virtue  of  said  bankruptcy  pro- 
ceedings, had  been  discharged  from  all  liability  for  the 
indebtedness  of  the  copartnership,  certain  of  the  de- 
fendants to  this  bill,  who  were  depositors  in  said  bank 
on  and  prior  to  said  February  25,  1908,  have  recently 
brought  separate  and  independent  actions  at  law 
against  complainant  and  said  copartners  in  the  Munic- 
ipal Court  of  Chicago,  seeking  thereby  to  recover  the 
balance  of  twenty-five  per  cent,  of  their  respective 
original  claims  against  said  Eavenswood  Exchange 
Bank ;  that  all  of  the  creditors  who  have  so  commenced 
said  suits  appeared  in  said  bankruptcy  proceedings 
and  proved  their  claims  and  received  in  full  their  re- 
spective dividends  by  virtue  of  said  composition;  that 
other  defendants  to  this  bill  have  threatened  to  bring 
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isuits  at  law  of  like  character  against  complainant  and 
said  copartners,  and  complainant  fears  that  these 
threats  will  be  carried  into  execution;  that  the  suits 
pending  involve  the  sum  of  about  $3,000,  and  that  the 
claims  of  the  other  defendants  who  are  threatening 
suit  amount  to  about  $15,000;  that  the  respective 
claims  of  all  of  the  defendants  were  filed  in  said  bank- 
ruptcy proceedings  and  were  allowed  and  said  allow- 
ance constitutes  an  adjudication  as  to  the  respective 
amounts  thereof ;  that  the  sole  question  of  law  involved 
in  all  of  said  suits  at  law,  those  brought  and  those 
threatened  to  be  brought,  is  the  effect  of  said  judg- 
ment of  said  bankruptcy  court  confirming  said  com- 
position, as  to  complainant  and  said  copartners,  upon 
the  indebtedness  of  said  copartnership  firm,  and  that 
to  prevent  needless  expense  and  a  multiplicity  of  suits 
a  court  of  equity  should  decide  the  question.  The 
complainant  offered  to  indemnify  the  defendants 
against  any  loss  and  damage  which  they  might  suffer 
by  reason  of  delay  in  case  of  their  being  enjoined  from 
prosecuting  or  bringing  said  suits  until  the  determina- 
tion of  the  present  suit,  and  further  offered,  in  case 
the  court  should  find  him  liable  to  the  defendants,  to 
pay  any  amount  decreed  to  be  due  from  him.  ^The  bill 
prayed  that  the  defendants  and  all  other  depositors  of 
said  Ravenswood  Exchange  Bank  might  be  restrained 
from  prosecuting  or  bringing  said  suits ;  that  the  claims 
of  said  defendants  and  all  other  depositors  might  be 
decreed  to  have  been  wholly  discharged  by  virtue  of 
the  confirmation  of  said  composition,  and  that  said  de- 
fendants and  all  other  creditors  of  said  bank  be  re- 
quired to  litigate  in  this  suit  the  question  of  the  lia- 
bility of  complainant  and  his  copartners  to'  them,  etc. 
Demurrers  to  the  bill  wore  overruled,  but  no  point 
is  now  here  made  that  said  Circuit  Court  erred  in  not 
dismissing  the  bill  on  the  ground  that  the  defendants 
were  entitled  to  a  trial  of  the  issues  in  a  court  of  law. 
One  of  the  defendants,  Carl  A.  Anderson,  filed  a 
lengthy  answer  to  the  bill,  which  answer  was  adopted 


Chicago — First  District — January,  1914.      603 

Abbott  V.  Anderson,  184  III.  App.  598. 

by  the  other  defendants,  and  the  cause  was  put  at  is- 
sue. 

It  appears  from  the  evidence,  heard  in  open  court 
before  the  chancellor,  that  the  Raven  swood  Exchange 
Bank  was  a  joint  stock  association,  or  copartnership; 
that  prior  to  the  filing  of  said  petition  in  bankruptcy 
a  receiver  was  in  charge  of  the  assets  of  the  bank,  ap- 
pointed by  order  of  the  Circuit  Court  of  Cook  county 
on  or  about  November  12,  1907;  that  after  the  filing 
of  said  petition  the  administration  of  the  affairs  of 
the  bank  was  transferred  from  said  Circuit  Court  to 
said  United  States  Court ;  that  when  said  petition  was 
filed  the  complainant  and  said  nine  others  were  the 
only  shareholders  or  copartners  of  the  bank,  called 
''present  partners'*;  that  prior  to  the  appointment  of 
said  receiver  in  November,  1907,  there  had  been  other 
shareholders,  called  ''past  partners,'*  who  had  retired 
from  the  copartneilship  by  the  transfer  of  their  shares 
of  stock;  that  after  the  appointment  of  said  receiver 
an  attempt  was  made  by  said  past  and  present  part- 
ners to  bring  about  a  common  law  composition  with 
the  creditors  of  the  bank;  that  a  certain  Realization 
Company  agreed  to  assist  in  bringing  about  such  a  set- 
tlement but  required  that  large  contributions  be  made 
to  it  in  cash ;  that  several  of  said  past  partners,  under 
the  belief  that  they  might  be  held  to  some  extent  liable 
with  the  present  partners  for  the  indebtedness  of  the 
bank,  made  contributions  to  this  fund;  that  the  effect 
of  the  filing  of  said  petition  in  bankruptcy  was  to  re- 
tard but  did  not  terminate  the  efforts  of  said  Realiza- 
tion Company  to  bring  about  a  composition  with  the 
creditors  of  the  bank,  and  that  through  its  efforts  and 
assistance  the  money  necessary  to  be  deposited  for 
said  bankruptcy  composition  was  deposited  in  court, 
the  Realization  Company  taking  as  security  for  the 
money  advanced  by  it  a  conveyance  of  the  assets  of 
the  bank. 

It  further  appears  from  the  evidence,  or  from  the 
stipulations  of  respective  counsel  in  evidence,  that 
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after  complainant  and  said  nine  others,  *' copartners 
trading  as  Ravenswood  Exchange  Bank,"  had  been  by 
the  court  adjudged  bankrupt,  from  which  judgment  no 
appeal  was  taken,  they  were,  at  the  first  meeting  of 
the  creditors  of  said  copartnership,  examined  as  to 
the  copartnership  assets  and  liabilities,  and  also  as  to 
their  individual  assets  and  liabilities,  and  that  sched- 
ules of  the  property  of  the  copartnership  and  a  list  of 
the  creditors  thereof  were  filed;  that  these  schedules 
did  not  contain,  or  purport  to  contain,  any  of  the  indi- 
vidual property  of  said  copartners,  and  that  none  of 
said  copartners  at  any  time  either  filed  or  offered  to 
file  schedules  of  their  individual  property  or  a  list  of 
their  individual  creditors,  and  that  no  attempt  was 
made  by  defendants  or  any  of  the  creditors  of  said 
copartnership  to  compel  them  so  to  do,  and  that  neither 
complainant  nor  any  of  his  copartners  were  at  any 
time  individually  adjudged  bankrupt.  It  is  not  dis- 
closed from  the  evidence  whether,  from  said  examina- 
tion of  said  copartners  at  said  first  meeting  of  the 
creditors  of  the  copartnership,  it  was  ascertained  that 
the  assets  of  the  copartnership,  plus  the  individual 
assets  of  the  copartners  in  excess  of  their  individual 
debts,  were  sufficient  or  insuflScient  to  pay  the  part- 
nership debts.  A  stipulation  by  counsel  is  in  evidence 
that,  pending  the  hearing  of  the  offer  of  composition, 
complainant  was  further  examined,  and  from  all  ex- 
aminations it  appeared  that  **a  few  of  said  individual 
partners,  including  complainant,  were  men  of  some 
pecuniary  means  individually."  It  further  appears 
from  the  evidence  that  on  April  17, 1908,  the  ''Ravens- 
wood  Exchange  Bank,  the  above  named  bankrupt," 
offered  to  its  creditors  terms  of  composition,  whereby 
it  agreed  to  pay  or  cause  to  be  paid  to  its  creditors, 
upon  such  composition  being  confirmed  by  the  court, 
seventy-five  per  cent,  of  their  respective  claims,  to- 
gether with  all  costs  and  expenses  of  administration  in 
the  United  States  Court  and  in  said  Circuit  Court,  but 
said  offer  contained  a  proviso  that  ''said  creditors  and 
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each  of  them  do  expressly  accept  said  composition 
payment  in  full  satisfaction  and  discharge  •  •  • 
of  their  several  respective  claims  against  said  Eavens- 
wood  Exchange  Bank,  or  against  any  of  its  past  or 
present  members,  stockholders,  shareholders,  officers 
and  directors/'  On  April  20,  1908,  the  bankrupt  firm 
filed  a  petition  praying  that  said  offer  of  composition 
be  confirmed.  This  petition  was  referred  to  Eeferee 
Eastman,  as  a  special  master,  and  he  was  directed  to 
give  notice  to  the  creditors,  to  hear  any  objections 
which  might  be  filed,  and  to  take  proofs  and  to  report 
his  conclusions  and  recommendations  to  the  court. 
Some  of  the  defendants  to  the  present  bill  filed  writ- 
ten objections  to  the  confirmation  of  said  offer  to  the 
effect  that,  inasmuch  as  no  one  of  said  copartners  as 
to  his  individual  estate  had  been  adjudicated  a  bank- 
rupt, the  court  had  no  jurisdiction  over  the  individual 
estates  of  the  copartners,  or,  in  other  words,  had  no 
jurisdiction  of  any  of  the  ''past  or  present  members, 
stockholders, '^  etc.,  and  was,  therefore,  without  power 
to  confirm  the  offer  of  composition  as  made.  On  May 
12,  1908,  the  referee,  as  such  special  master,  filed  a 
lengthy  report  in  which,  in  conclusion,  he  recommended 
to  the  court  that  the  offer  of  composition  ''be  denied 
submission  unless  the  bankrupt  firm  elects,  within  a 
reasonable  time  to  be  fixed  by  the  court,  to  strike  out 
from  its  offer  the  proviso  in  question.'*  The  referee 
stated  in  said  report,  in  substance,  that  in  his  opinion, 
under  the  authority  of  the  case  of  In  re  Bertenshaw, 
85  C.  C.  A.  61,  157  Fed.  363,  decided  November  19, 
1907,  by  the  United  States  Court  of  Appeals  for  the 
Eighth  Circuit,  a  partnership  is  a  distinct  entity  by 
reason  of  the  provisions  of  the  Bankruptcy  Act  of  1898, 
in  other  words,  a  "person"  separate  from  the  part- 
ners who  compose  it;  that  the  adjudication  in  bank- 
ruptcy of  a  copartnership  does  not  draw  after  it  the 
adjudication  of  the  partners  themselves ;  that  a  court 
of  bankruptcy  has  no  jurisdiction  to  summarily  take 
and  administer  in  proceedings  against  a  partnership 
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the  individual  estate  of  the  solvent  partners  without 
their  consent;  and  that  the  result  is  that,  upon  the  ap- 
proval of  an  oflfer  of  composition  by  a  bankrupt  part- 
nership, the  partnership  creditors  have  a  right  to  pur- 
sue the  unadjudicated  partners  by  actions  at  law  and 
suits  in  equity  in  appropriate  courts  for  the  deficien- 
cies owing  them.  The  referee  further  stated  in  said 
report  that  in  his  opinion  the  proviso  in  said  offer  of 
composition  was  unlawful,  in  that  it  might  possibly 
deprive  '*a  minority  and  objecting  creditor' '  of  the 
above  mentioned  right,  which  the  law  gave  him,  in  case 
the  offer  of  composition  was  confirmed  as  made,  and 
that  even  if  the  proviso  would  not  militate  against 
objecting  creditor's  pursuing  their  remedies  to  collect 
their  deficiencies,  it  would  at  least  be  a  doubtful  ques- 
tion as  to  whether  those  creditors,  who  had  accepted 
in  writing  the  offer  as  made,  would  not  be  estopped 
from  suing  for  their  deficiencies,  *' which  would  leave 
the  result,  if  it  were  so,  of  two  classes  of  creditors, 
one  with  a  right  of  action  over  to  collect  their  de- 
ficiencies and  the  others  without.'' 

On  the  same  day,  May  12,  1908,  the  United  States 
Court  entered  an  order  that,  upon  consideration  of 
the  said  report  of  the  referee  as  special  master,  and 
after  hearing  arguments  of  counsel  for  the  different 
parties  in  interest,  ''said  report  be  approved,"  and 
the  court  further  ordel'ed,  upon  motion  of  said  bank- 
rupt, that  ''said  bankrupt  have  and  leave  is  hereby 
given  to  it  to  modify  its  offer  of  terms  of  composition 
heretofore  made  by  withdrawing  therefrom  and  strik- 
ing out  of  said  offer"  the  proviso  above  mentioned. 

On  the  same  day,  also,  the  "Eavenswood  Exchange 
Bank,  the  above  named  bankrupt,"  by  its  attorneys, 
filed  a  written  modification  of  its  offer  of  composition, 
"withdrawing  from  said  offer"  the  said  proviso. 

On  June  10, 1908,  said  referee  as  special  master  filed 
in  court  his  final  report  in  which  he  stated,  inter  alia, 
that  objections  had  been  filed  to  the  composition  by 
many  creditors;  that  certain  legal  points  were  pre- 
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sented  by  specifications  on  which  elaborate  arguments 
were  made  by  respective  counsel ;  that  he  had  made  an 
•interlocutory  report**  to  the  court  which  report  had 
been  confirmed  and  the  offer  of  composition  modified 
to  meet  the  objections ;  that  thereafter  a  lengthy  hear- 
ing was  had  on  the  facts,  and  that  **at  this  time  ap- 
pear the  objectors  by  their  counsel  and  withdraw  the 
further  prosecution  of  their  objections  and  consent  to 
the  offer  of  composition  as  made."  In  this  report  the 
referee  found  that  the  offer  of  composition  had  been 
accepted  by  a  majority  in  number  and  amount  of  cred- 
itors whose  claims  were  filed,  that  sufficient  money  had 
been  deposited,  etc.,  that  it  was  for  the  best  interests 
of  the  creditors  that  the  composition  be  confirmed,  etc. 
On  the  same  day  the  United  States  Court  approved 
this  report,  entered  an  order  expressly  finding  that  the 
composition  (i.  e.  as  modified)  was  for  the  best  inter- 
ests of  the  creditors,  etc.,  and  adjudging  that  '*said 
composition  be  and  it  hereby  is  confirmed.  *  * 

The  Circuit  Court,  in  the  present  case,  found  in  its 
decree  that  by  said  order  of  the  United  States  Court, 
entered  June  10,  1908,  the  said  composition  was  con- 
firmed and  that  the  same  was  in  full  force  and  effect; 
that  all  the  creditors  of  said  copartnership,  including 
all  of  the  defendants  herein,  had  received  the  full 
amount  of  seventy-five  cents  on  the  dollar  upon  their 
respective  claims  pursuant  to  the  terms  of  said  com- 
position; that  upon  the  confirmation  of  said  composi- 
tion said  bankruptcy  proceedings  terminated,  and  that 
all  the  indebtedness  of  said  copartnership  was  dis- 
charged and  wiped  out,  and  that  complainant  and  his 
said  copartners  were  also  individually  discharged 
from  the  payment  of  the  indebtedness  of  said  copart- 
nership firm,  and  that  the  creditors  of  said  copartner- 
ship ceased  to  have  any  further  claims  or  demands 
against  it  and  to  have  any  further  claim  or  demand 
against  any  of  the  individual  members  thereof,  includ- 
ing the  complainant,  for  the  copartnership  indebted- 
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ness  or  obligations ;  that  all  of  the  material  allegations 
of  the  amended  bill  were  true,  that  the  equities  were 
with  the  complainant  and  that  the  complainant  had  no 
adequate  remedy  at  law.  The  court  decreed  that  the 
complainant  was  not  indebted  to  any  of  the  defendants 
herein,  or  to  any  depositor  of  said  bank,  arising  out  of 
any  indebtedness  or  obligation  of  said  bank  to  any  of 
the  defendants  or  to  any  such  depositor,  and  ordered 
the  issuance  of  the  perpetual  injunction,  as  first  above 
mentioned. 

Hubert  E.  Page  and  Newton  Wyeth,  for  plaintiffs 
in  error. 

Herman  Frank  and  Harry  J.  Lurib,  for  defendant 
in  error. 

Mr.  Justice  Gridlby  delivered  the  opinion  of  the 
court. 

Section  14c  of  the  Bankruptcy  Act  of  1898  provides 
that  **the  confirmation  of  a  composition  shall  discharge 
the  bankrupt  from  his  debts,  other  than  those  agreed 
to  be  paid  by  the  terms  of  the  composition  and  those 
not  affected  by  a  discharge.'*  It  appears  from  the 
evidence  in  this  case  that  in  an  involuntary  proceeding 
in  bankruptcy  on  the  ground  of  insolvency  the  com- 
plainant and  nine  other  persons,  **  copartners  trading 
as  Ravenswood  Exchange  Bank"  were,  on  March  31, 
1908,  adjudged  bankrupt  by  said  United  States  District 
Court,  that  the  copartnership  subseciuently  offered 
terms  of  composition  to  its  creditors,  to  wit,  seventy- 
five  cents  on  the  dollar  of  their  respective  claims, 
which  offer  was  accepted  by  a  majority  of  those  credit- 
ors in  number  and  amount,  and  that  on  June  10,  1908, 
the  composition  was  confirmed  by  said  court.  Counsel 
for  defendant,  relying  on  the  so-called  ** entity  theory'* 
of  a  partnership  and  particularly  on  the  case  of  In  re 
Bertenshaiv,  85  C.  C.  A.  61,  157  Fed.  363,  contend  that 
a  partnership  can  be  adjudged  a  bankrupt  and  dis- 
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charged  in  bankruptcy  without  the  adjudication  indi- 
vidually of  the  members  composing  that  partnership, 
and  that  in  such  case  said  members  will  not  be  indi- 
vidually discharged  from  the  partnersliip  debts.  And 
counsel  argue  that,  in  the  present  case,  where  it  ap- 
pears from  the  evidence  that  complainant  and  a  few 
of  his  partners  were  men  of  some  pecuniary  means 
individually  and  none  of  them  were  individually  ad- 
judged bankrupt  and  none  of  them  either  filed  or 
offered  to  file  schedules  of  their  individual  property 
or  a  list  of  their  individual  creditors,  and  where  it  fur- 
ther appears  that  an  offer  of  composition  was  made 
by  the  partnership,  Eavenswood  Exchange  Bank,  and 
confirmed  by  the  bankruptcy  court,  the  effect  of  that 
judgment  of  confirmation  is  not  to  discharge  complain- 
ant and  his  partners  from  the  debts  of  the  partnership, 
but  that  they  are  still  liable  to  each  creditor  of  the 
partnership  for  the  amount  of  his  claim  less  the  sum 
received  by  virtue  of  said  composition  proceedings,  and 
that  the  Circuit  Court  erred  in  entering  the  decree  in 
this  case.  Counsel  for  complainant  contend  on  the 
contrary  that  a  discharge  in  bankruptcy  of  a  partner- 
ship, whether  by  way  of  composition  or  otherwise, 
operates  not  only  to  release  the  partnership  but  also 
the  individual  partners  from  the  debts  of  the  partner- 
ship, and  that  in  this  case  complainant  and  his  co- 
partners are  now  under  no  liability  to  the  defendants, 
and  that  the  decree  should  be  affirmed. 

Shortly  before  the  bankruptcy  proceedings  in  ques- 
tion were  commenced,  the  case  of  In  re  Bertenshaw, 
85  C.  C.  A.  61,  157  Fed.  363,  was,  on  November  19, 
1907,  decided  by  the  United  States  Court  of  Appeals 
for  the  Eighth  Circuit.  The  exhaustive  opinion  of  the 
court  was  written  by  Judge  Sanborn,  and  it  was 
therein  decided,  as  we  read  that  opinion,  that  under 
the  Bankruptcy  Act  of  1898  a  partnership  is  a  dis- 
tinct entity,  i.  e.  a  ** person,"  separate  from  the  part- 
ners who  compose  it;  that  the  partners  and  their  in- 
dividual property  are  to  a  limited  extent  sureties  for 
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the  debts  of  the  partnership ;  that  the  partnership  may 
be  adjudged  bankrupt  although  the  partners  who  com- 
pose it  are  not  individually  so  adjudicated;  that  in 
such  event  the  individual  estate  of  a  solvent  partner 
is  not  drawn  into  the  proceedings,  and  the  bankruptcy 
court  is  without  jurisdiction  to  summarily  take  and 
administer  in  the  proceedings  against  the  partnership 
such  individual  estate  without  that  partner ^s  consent; 
that  in  such  event,  also,  the  partnership  creditors  may 
pursue  unadjudicated  partners  by  actions  at  law  and 
suits  in  equity  before,  during  and  after  the  proceed- 
ings in  bankruptcy  against  the  partnership;  and  that 
the  discharge  of  the  partnership,  where  the  partners 
are  not  individually  adjudged  bankrupt,  does  not  dis- 
charge the  partners  from  their  liability  for  the  debts 
of  the  partnership.  In  the  dissenting  opinion  of  Judge 
Hook  it  was  stated  that  portions  of  the  majority  opin- 
ion were  at  variance  with  principles  enunciated  in  the 
prior  cases  of  Dickas  v.  Barnes,  72  C.  C.  A.  261,  140 
Fed.  849 ;  In  re  Meyer,  39  C.  C.  A.  368,  98  Fed.  976, 
and  In  re  Stokes,  106  Fed.  312.  And  we  think  that 
portions  of  said  majority  opinion  were  also  at  variance 
with  principles  enunciated  in  the  other  prior  cases  of 
In  re  Forbes,  128  Fed.  137,  139,  and  Vaccaro  v.  Se- 
curity Bank  of  Memphis,  43  C.  C.  A.  279, 103  Fed.  436, 
442. 

About  two  weeks  before  the  decree  in  the  present 
case  was  entered  by  the  Circuit  Court  of  Cook  county, 
the  opinion  of  the  United  States  Court  of  Appeals,  for 
the  Third  Circuit,  in  the  case  of  Francis  v.  McNeal,  108 
C.  C.  A.  459, 186  Fed.  481,  was  on  March  7,  1911,  filed. 
In  that  case,  in  the  District  Court,  a  partnership  had 
been  adjudicated  a  bankrupt.  Francis  there  contended 
that  he  was  not  a  partner  but  the  court  after  a  hear- 
ing found  otherwise.  On  petition  of  the  trustee  in 
bankruptcy,  the  District  Court  entered  an  order,  ad- 
judging that  Francis*  separate  estate  was  subject  to 
administration  by  the  trustee  of  a  bankrupt  partner- 
ship and  directing  him  to  deliver  his  property  to  the 
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trustee  for  the  purpose  of  such  administration.  This 
order  was  affirmed  by  the  Court  of  Appeals,  and  in  the 
course  of  its  opinion  the  Court  said  (p.  484) :  ''If  the 
act  charged  be  one  involving  insolvency,  since  every 
partner  is  liable  in  solido  for  all  the  partnership  debts, 
the  adjudication  against  the  partnership  must  be  based 
on  allegations  and  proof  that  the  assets  of  its  mem- 
bers, in  excess  of  their  individual  debts,  plus  the  as- 
sets of  the  partnership,  are  insulBcient  to  pay  the  part- 
nership debts.  Otherwise  there  is  no  partnership  in- 
solvency, notwithstanding  the  entity  doctrine."  (Cit- 
ing cases.)  And  the  Court  further  said  (p.  485,  italics 
ours) :  ''In  an  involuntary  proceeding,  where  the  act 
of  bankruptcy  charged  is  one  that  does  involve  insol- 
vency of  the  partnership,  there  can  be  no  adjudication 
against  the  partnership,  unless  it  and  all  its  members 
are  insolvent;  and  that  in  such  a  case,  though  the  ad- 
judication be  against  the  partnership  only,  or  against 
the  partnership  and  some,  but  not  all,  of  its  members, 
the  estates  of  all  the  mernbers  are  drawn  into  the  pro- 
ceeding for  administration.''  One  of  the  cases  cited 
in  the  above  opinion  was  that  of  In  re  Forbes,  supra. 
In  this  case  Judge  Lowell,  of  the  United  States  Dis- 
trict Court  for  Massachusetts,  said  (128  Fed.  137,  139, 
italics  ours):  "The  equal  and  equitable  distribution 
of  the  estates  of  insolvents  and  their  discharge  from 
the  obligation  of  their  debts  are  the  ends  sought  by 
proceedings  in  bankruptcy.  Bankruptcy,  without  in- 
solvency, actual  or  presumed,  is  almost  inconceivable. 
Bankruptcy  without  discharge  for  the  honest  debtor  is 
a  contradiction  in  terms.  It  is  impossible  to  declare 
a  partnership  insolvent  so  long  as  the  partners  are 
able  to  pay  its  debts  and  theirs,  whether  out  of  joint 
or  separate  estate.  *  *  *  Not  the  insolvency  of  any 
imaginary  entity,  as  in  the  case  of  a  corporation,  but 
the  insolvency  of  its  human  component  parts,  lies  at 
the  foundation  of  the  bankruptcy  of  a  partnership. 
*  *  *  As  the  bankruptcy  of  a  partnership  begins 
with  an  inquiry  into  the  condition  of  its  individual 
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partners,  the  end  of  the  proceedings  is  normally  their 
discharge.  So  far  as  I  know,  the  discharge  of  a  part- 
nership as  an  entity  has  never  been  suggested,  and 
what  would  be  the  effect  of  such  a  discharge  can  hardly 
be  imagined.  Herein  appears  the  difference  between  a 
partnership  and  a  corporation.  Under  an  adjudication 
merely  joint,  it  is  impossible  to  discharge  the  part- 
ners as  individuals,  even  from  their  joint  debts,  for 
every  joint  debt  of  the  partnership  is  also  a  separate 
debt  of  each  partner,  and  separate  debts  can  be  dis- 
charged only  after  an  individual  adjudication  operat- 
ing upon  the  separate  estate.^* 

The  case  of  Francis  v.  McNeal  was  taken  to  the  Su- 
preme Court  of  the  United  States  and  that  court  af- 
firmed the  decisions  of  the  District  Court  and  the 
Court  of  Appeals.  In  the  opinion,  filed  May  26,  1913 
(228  U.  S.  695),  Mr.  Justice  Holmes  referred  to  the 
opinion  of  Judge  Lowell  in  the  Forbes  case,  supra,  as 
an  **able  opinion"  and  stated  that,  so  far  as  the  Vac- 
caro  V.  Security  Bank  case,  supra,  was  inconsistent 
with  the  opinion  of  the  majority  in  the  Bertensha/U) 
case,  supra,  he  regarded  the  former  **as  sustained  by 
the  stronger  reasons  and  as  correct."  The  learned 
Justice  further  said  (p.  699,  italics  burs):  **The  no- 
tion that  the  firm  is  an  entity  distinct  from  its  mem- 
bers has  grown  in  popularity.  *  *  *  But  the  fact 
remains  as  true  as  ever  that  partnership  debts  are 
debts  of  the  members  of  the  firm,  and  that  the  indi- 
vidual liahilifi/  of  the  members  is  not  collateral  like 
that  of  a  surety,  but  primary  and  direct,  whatever 
priorities  there  may  bo  in  the  marshalling  of  assets. 
The  nature  of  the  liability  is  determined  by  the  com- 
mon law,  not  by  the  possible  intervention  of  the  Bank- 
ruptcy Act."  He  further  said  (p.  701):  **It  would 
be  an  anomaly  to  allow  proceedings  in  bankruptcy 
against  joint  debtors  from  some  of  whom,  at  any  time 
before,  pending,  or  after  the  proceeding,  the  debt 
could  be  collected  in  full.  If  such  proceedings  were 
allowed  it  would  be  a  further  anomaly  not  to  distrib- 
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Tite  all  the  partnership  assets.  Yet  the  individual  es- 
tate after  paying  private  debts  is  part  of  those  assets 
so  far  as  needed.  Section  5f.  Finally,  it  wovld  he  a 
third  incongruity  to  grant  a  discharge  in  such  a  case 
from  the  debt  considered  as  joint  hut  to  leave  the  same 
persons  liable  for  it  considered  as  several.  We  say 
the  same  persons,  for  however  much  the  difference  be- 
tween firm  and  member  nnder  the  statute  be  dwelt 
upon,  the  firm  remains  at  common  law  a  group  of  men 
and  will  he  dealt  with  as  such  in  the  ordinary  courts 
for  use  in  which  the  discharge  is  granted.' * 

It  thus  appears  that  some  of  the  principles  enun- 
ciated in  the  Bertenshaw  case,  supra,  upon  which  case 
counsel  for  defendants  rely  to  support  their  conten- 
tion, are  not  sustained  by  the  current  of  authority  or 
by  the  recent  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Francis  v.  McNeal,  supra. 

Counsel  for  defendants  further  contended  during  the 
oral  argument  before  us  that,  if  the  entity  theory  of  a 
partnership  to  the  extent  as  urged  by  them  must  be 
given  up,  there  can  be  no  valid  discharge  of  a  part- 
nership firm  without  an  individual  adjudication  in 
bankruptcy  of  the  members  thereof.  Counsel  direct 
our  attention  to  the  statement  contained  in  the  opinion 
in  the  Forhes  case,  supra,  that  '* under  an  adjudication 
merely  joint  it  is  impossible  to  discharge  the  partners 
as  individuals. ' '  In  our  opinion  this  position  amounts 
to  a  collateral  attack  on  the  judgment  of  the  bank- 
ruptcy court  confirming  the  composition  and  is  unten- 
able. The  bankruptcy  court  had  jurisdiction  to  enter 
the  order,  even  admitting  for  the  sake  of  the  argument 
only,  that  it  may  have  erred  in  so  doing  without  pre- 
viously having  adjudged  the  members  of  the  partner- 
ship individually  bankrupt.  No  appeal  was  taken  from 
that  order  and,  until  reversed  in  a  direct  proceeding, 
it  is  res  ad  judicata.  Young  v.  Lorain,  11  HI.  624;  Peo- 
ple v.  Seelye,  146  HI.  189,  221;  Sumner  v.  Village  of 
Milford,  214  111.  388,  393;  Waller  v.  Village  of  River 
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Forest,  259  111.  223,  230.  A  certified  copy  of  the  order 
was  introduced  in  evidence  in  the  present  case.  And 
by  section  21f  of  the  Bankruptcy  Act  it  is  provided 
that  .^' a  certified  copy  of  an  order  confirming  or  set- 
ting aside  a  composition,  *  *  •  not  revoked,  shall 
be  evidence  of  the  jurisdiction  of  the  court,  the  regn- 
laxity  of  the  proceedings,  and  of  the  fact  that  the  order 
was  made.  *  * 

Our  conclusion,  therefore,  is  that  the  Circuit  Court 
did  not  err  in  finding  in  its  decree  that  by  said  order 
of  the  bankruptcy  court  complainant  and  his  copart- 
ners were  released  from  the  pajonent  of  the  indebted- 
ness of  the  copartnership,  Ravenswood  Exchange 
Bank,  and  in  issuing  the  permanent  injunction  men- 
tioned. By  section  14c  of  the  Bankruptcy  Act  the  or- 
der confirming  the  composition  discharged  **the  bank- 
rupt fnmx  his  debts,*'  and  as  stated  in  the  Supreme 
Court  opinion  in  Francis  v.  McNeal,  supra,  "the  firm 
remains  at  common  law  a  group  of  men  and  will  be 
dealt  with  as  such  in  the  ordinary  courts  for  use  in 
which  the  discharge  is  granted.'*  And  while  it  is  pro- 
vided by  section  16  of  the  Bankruptcy  Act  that  the 
liability  of  a  person  **in  any  manner  as  surety  for  a 
bankrupt"  shall  not  be  altered  by  the  discharge  of 
such  bankrupt,  it  is  decided  in  said  Frcmcis  v.  McNeaL 
case  that  the  individual  liability  of  the  members  of 
the  firm  *4s  not  collateral  like  that  of  a  surety,  but 
primary  and  direct.'* 

But  counsel  for  defendants  further  contend  that  the 
question,  whether  complainant  and  his  copartners 
after  confirmation  of  the  composition  would  remain  in- 
dividually liable  to  the  defendants  for  the  deficiencies 
on  their  respective  claims,  was  decided  by  the  bank- 
ruptcy court,  that  that  decision  was  that  the  partners 
would  remain  so  liable,  and  that,  no  matter  how  erro- 
neous the  same  may  have  been,  no  appeal  having  been 
taken  from  it,  the  decision  is  now  res  adjudicata. 
Counsel's  argument,  as  we  understand  it,  is  to  the  ef- 
fect that  the  original  offer  of  composition  contained 
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the  proviso  that  the  acceptance  of  the  offer  would  dis- 
charge the  past  and  present  partners ;  that  objections 
to  the  offer  were  made  by  some  of  the  present  defend- 
ants ;  that  after  a  full  hearing  the  special  master  re- 
ported to  the  bankruptcy  court,  recommending  that  the 
offer  be  denied  submission  unless  the  bankrupt  firm 
would  withdraw  the  proviso;  that  in  said  report  the 
master  stated  certain  reasons  for  his  recommendation, 
and  further  stated  that  in  his  opinion,  upon  the  con- 
firmation of  the  offer  of  composition  of  the  firm,  the 
creditors  of  the  firm  could  collect  the  deficiencies  on 
their  claims  from  the  individual  partners ;  that  on  May 
12,  1908,  this  report  was  approved  by  order  of  the 
bankruptcy  court;  that  the  court  gave  the  bankrupt 
firm  leave  to  withdraw  the  proviso ;  that  the  bankrupt 
firm  did  not  appeal  from  this  ruling  but  on  the  con- 
trary withdrew  the  proviso,  thereby  acquiescing  in  the 
ruling  of  the  court  and  thereby  acknowledging  that  a 
confirmation  of  the  composition  offer  as  modified  would 
not  release  the  partners  of  the  firm  from  their  indi- 
vidual liability  for  the  deficiencies  on  the  claims  of  the 
firm's  creditors;  and  that,  hence,  the  partners  are  now 
estopped  by  the  judgment  of  the  bankruptcy  court 
from  denying  their  individual  liability  for  said  de- 
ficiencies. 

We  cannot  agree  with  counsel's  contention.  The  or- 
der of  May  12th  of  the  bankruptcy  court  was  not  a 
final  order  but  an  interlocutory  one,  and  it  did  not  pur- 
port to  decide  the  question  here  involved.  *  *  The  char- 
acter of  conclusiveness,  by  way  of  estoppel,  attaches 
only  to  final  judgments,  not  to  interlocutory  judg- 
ments or  orders,  which  remain  under  the  control  of 
the  court,  except  where  they  dispose  finally  of  some 
distinct  branch  or  part  of  the  case,  or  are  appealable 
as  being  orders  affecting  the  substantial  rights  of  the 
parties.''  (23  Cyc.  1232.)  All  that  the  master  said  in 
the  report  as  to  his  opinion  of  the  law  was  not  so  de- 
cided by  the  court  (23  Cyc.  1227).  Furthermore,  we 
do  not  think  the  order  was  an  appealable  one  {In  re 
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McVoi/  Hardware  Co.,  119  C.  C.  A.  337,  200  Fed.  949). 
And  no  investigation  had  then  been  made  by  the  judge 
to  determine  whether  or  not  he  was  satisfied  that  the 
composition  was  for  the  best  interests  of  the  creditors, 
or  satisfied  as  to  the  other  matters  mentioned  in  sec- 
tion 12d  of  the  Bankruptcy  Act.  The  judge  did  not 
determine  that  he  was  satisfied  as  to  these  matters  un- 
til after  the  filing  of  the  master 's  final  report  on  June 
10, 1908.  Furthermore  **the  right  to  a  discharge,  and 
the  effect  of  a  discharge,  are  wholly  distinct  proposi- 
tions. The  proper  time  and  place  for  the  determina- 
tion of  the  effect  of  a  discharge  is  when  the  same  is 
pleaded  or  relied  upon  by  the  debtor  as  a  defense  to 
the  enforcement  of  a  particular  claim.  The  issue  upon 
the  effect  of  a  discharge  cannot  properly  arise  or  be 
considered  in  determining  the  right  to  a  discharge. '^ 
{In  re  Marshall  Paper  Co.,  43  C.  C.  A.  38,  102  Fed. 
872,  874.) 

And  we  do  not  think  that  under  the  facts  of  this 
case  the  complainant  and  his  copartners  are  estopped, 
imder  the  doctrine  of  equitable  estoppel,  from  taking 
the  position  that  they  were,  by  said  order  of  the  bank- 
ruptcy court  of  June  10, 1908,  released  from  the  claims 
of  the  defendants  against  said  copartnership,  which 
claims  were  proved  in  said  bankruptcy  proceedings. 
One  of  the  essential  elements  in  equitable  estoppel  is 
that  the  party  claiming  the  estoppel  must  have  relied 
and  acted  to  his  prejudice  upon  an  act,  representation 
or  promise  of  the  other  party.  Counsel  for  defendants 
contend  that,  after  the  bankruptcy  court  had  approved 
the  special  master's  report  of  May  12th,  and  after  the 
proviso  to  the  offer  had  been  withdrawn,  the  defend- 
ants, relying  upon  the  order  of  the  court  granting  leave 
to  the  bankrupt  to  withdraw  the  proviso  and  also  rely- 
ing upon  that  withdrawal,  thereupon  withdrew  their 
objections  to  the  confirmation  of  the  composition  to 
their  prejudice.  A  suflScient  answer  to  this  is,  we 
think,  that  there  is  nothing  in  this  record  to  show  that 
the  bankruptcy  court  would  not  have  confirmed  the 
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composition  offer  as  modified,  the  same  having  been 
accepted  by  a  majority  in  number  of  the  creditors 
whose  claims  had  been  allowed  and  of  such  allowed 
claims,  even  if  said  objections  of  the  defendants  had 
not  been  withdrawn. 
The  decree  of  the  Circuit  Court  is  aflSrmed. 

Affirmed. 


Chicago  Embossed  Moulding  Company,  Defendant  In 
Error^  t.  Max  6.  J.  Hoffman,  Plaintiff  in  Error. 

Gen.  No.  18,675.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Rufub  F. 
Robinson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Affirmed.  Opinion  filed  January  22, 
1914. 

k 

Statement  of  the  Case. 

Action  by  Chicago  Embossed  Moulding  Company,  a 
corporation,  against  Max  G.  J.  Hoffman  in  the  Munic- 
ipal Court  in  a  fourth  class  case  to  recover  a  certain 
sum  claimed  to  be  due  to  plaintiff  from  defendant  for 
rent  of  space  in  plaintiff's  building.  From  a  judg- 
ment in  favor  of  plaintiff  for  $111.32,  defendant  brings 
error. 

Paul  J.  Huxmann,  for  plaintiff  in  error. 

Abneb  Smith,  for  defendant  in  error. 

Mb.  Justice  Gbidlby  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deeision. 

1.  Landlobd  and  tenant,  S  289* — when  tenant  holding  over 
liable  for  amount  of  rent  fixed  t^y  landlord.  Where  a  tenant  occ«P7- 
ing  premiaea  under  a  verbal  lease,  paying  reat  from  monUi  to 
month,  aerved  notice  of  his  intention  to  vacate  at  the  end  of  the 
month  and  the  landlord  accepted  such  notice  but  offered  to  i>ermlt 
tenant  to  hold  over  a  few  months  at  a  certain  rental  payable  in 
advaaoe,  h^ld  that  tenant  by  holding  over  for  ten  days  after  the 
time  for  vacating  was  liable  for  a  month's  rent  at  the  rate  specified 
by  the  landlord. 

2.  Landlobd  and  tenant,  %  188* — when  tenant  not  entitled  to 
damages  for  failure  of  landlord  to  furnish  power.  In  an  action  on  a 
verbal  lease  for  rent  of  space  in  a  building  where  the  tenant  claimed 
damages  for  failure  of  landlord  to  furnish  power  to  run  tenant's 
machinery,  a  Judgment  In  favor  of  landlord  disallowing  damages 
held  sustained  by  the  evidence,  it  appearing  that  the  lease  only  re- 
qulrad  the  landlord  to  furnish  such  power  as  he  had  and  his  failure 
to  furnish  power  resulted  from  an  unavoidable  breakdown  of  the 
landlord's  power  plant  which  occasioned  only  temporary  cessation 
of  power. 


Anna  Drago,  Appellee,  t.  Tlie  Prndential  Insurance 

Company  of  America,  Appellant. 

Gen.  No.  18,691.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  D. 
TuKNBAUGH,  Judgo,  presiding.  Heard  in  the  Branch  Appellate  Coart 
9X  the  October  term,  1912.  Reversed  and  remanded.  Oplalon  filed 
January  22,  1914. 

Statement  of  the  Case. 

Action  by  Anna  Drago  against  The  Prndential  In- 
surance Company  of  America,  a  corporation,  to  re- 
cover upon  a  policy  of  life  insurance  claimed  to  have 
been  issued  and  delivered  by  the  defendant  upon  the 
life  of  Marian  E.  Baum  to  the  amount  of  $1,000,  the 
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plaintiff,  the  mother  of  the  insured,  being  mentioned 
in  the  policy  as  beneficiary.  Plaintiff's  amended  state- 
ment of  claim  alleged  that  said  sum  was  due  her  un- 
der a  term  insurance  contract  issued  in  connection 
with  an  endowment  policy.  From  a  judgment  in  favor 
of  plaintiff  for  $1,091.67,  defendant  appeals. 

HoYNB,  O'Connor  &  Irwin,  for  appellant;  Casl  J. 
Appell,  of  counsel. 

Abler  &  Lederer,  for  appellee. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Insurance,  $  113* — when  delivery  of  policy  to  agent  completes 
contract  of  insurance.  A  delivery  of  an  insurance  policy  to  the 
agent  is  sufficient  to  complete  the  contract  of  insurance  only  where 
there  is  an  unqualified  acceptance  of  the  application  and  a  completed 
policy  has  been  placed  in  the  hands  of  the  agent  for  delivery  with- 
out condition. 

2.  Insurance,  §  704* — when  exclusion  of  testimony  as  to  instruc- 
tions given  a^ent  when  policy  was  delivered  to  him  is  prejudicial 
error.  In  an  action  to  recover  on  a  term  insurance  contract  where 
it  appears  that  the  insured  never  made  application  for  teorn  insur- 
ance and  that  the  policy  together  with  the  term  insurance  contract 
were  delivered  to  an  agent  of  the  insurance  company,  refusal  of 
court  to  permit  defendant's  witnesses  to  testify  as  to  what  instruc- 
tions were  given  to  the  agent  when  the  policy  was  placed  in  his 
hands,  held  prejudicial  error. 

3.  Insurance,  §  704* — when  instruction  assuming  facts  prej* 
udicial.  In  an  action  to  recover  on  a  term  insurance  contract,  where 
the  defense  is  that  the  insurer  made  application  only  for  a  twenty- 
year  endowment  policy,  the  giving  of  an  instruction  which  assumes 
that  the  insured  made  application  for  term  insurance  held  prej- 
udicial error. 
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Michael  Dayranges,  Defendant  In  Error,  t.  Peter  Olff 

et  aL,  Plaintiffs  In  Error. 

Gen.  No.  18,725.    (Not  to  be  reported  In  fnll.) 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Oscab  M.  Tob- 
BisoK,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Ck)urt  at 
the  October  term,  1912.    Affirmed.    Opinion  filed  January  22,  1914. 

Statement  of  the  Case. 

Action  by  Michael  Davranges  against  Peter  Olff, 
Samuel  B.  Olff  and  Arthur  Olff,  trading  as  Peter  Olff 
&  Sons,  in  replevin  to  recover  possession  of  two 
horses,  two  wagons  and  two  sets  of  harness,  which 
were  kept  in  defendant's  livery  stable.  Upon  the  trial 
plaintiff  was  given  leave  to  change  the  form  of  action 
to  trover  and  filed  a  count  in  trover.  From  a  judg- 
ment in  favor  of  plaintiff  for  four  hundred  and  sixty- 
five  dollars,  defendants  bring  error. 

Adolph  Mabks,  for  plaintiffs  in  error. 

Akdbew  E.  Lindas,  for  defendant  in  error. 

Mb.  Justice  Geidlet  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Tboveb  and  C0NVEB8I0N,  §  39* — When  evidence  sufficient  to  sus- 
tain recovery  against  livery  stal>le  keeper  for  conversion.  Livery 
stable  keepers  refused  to  deliver  certain  horses,  wagons  and  har- 
ness to  the  owner  thereof  on  demand  after  a  certain  sum  was  ten- 
dered for  board  and  keep.  The  stable  keepers  claimed  that  the 
owner  owed  them  a  greater  amount  than  the  sum  tendered  and 
that  they  had  traded  a  horse  for  one  of  the  horses  and  a  certain 
sum  additional.  Held  in  an  action  of  replevin,  which  action  was 
changed  to  trover,  upon  the  trial,  that  a  judgment  in  favor  of  plain- 
tiff was  sustained  by  the  evidence,  the  jury  having  returned  spe- 
cial findings  that  there  had  been  no  horse  trade  and  that  the  sum 
tendered  was  the  amount  owing  the  defendants. 


•See  Ollnole  Notes  Digest.  Vols.  XI  to  XV,  Mime  topic  and  Motton  Bomber. 
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Morris  Brown,  Defendant  in  Error,  t.  Max  Malter 

Company,  Plaintiff  in  Error. 

Gen.  No.  18,582. 

1.  Sales,  §  141* — "basis  for  determining  whether  gooda  equal 
samples.  The  condition  and  quality  of  goods  at  the  time  and  place 
of  delivery  to  the  buyer  is  the  basis  for  determining  whether  the 
goods  sold  were  equal  to  the  samples. 

2.  Sales,  §  200* — title  to  goods  when  seller  is  made  consignee 
in  hill  of  lading.  Where  a  shipper  of  goods  makes  himself  the 
consignee  In  the  bill  of  lading,  the  carrier  is  but  a  bailee  for  the 
shipper. 

3.  Sales,  S  200* — when  title  to  shipment  passes,  the  seller  being 
named  in  hill  of  lading  as  consignee.  Where  a  seller  in  making  a 
shipment  of  goods  to  a  buyer  has  himself  named  in  the  bill  of  lading 
as  consignee,  and  sends  the  bill  of  lading  with  draft  attached  to 
a  bank  to  collect  from  the  buyer,  the  delivery  to  the  railroad  com- 
pany  does  not  constitute  a  delivery  to  the  buyer.  In  such  case  the 
seller  retains  title  and  control  of  the  property  while  the  goods  are 
in  possession  of  the  carrier  and  the  title  does  not  pass  nor  is  there 
any  lawful  delivery  to  the  buyer  until  he  pays  the  draft  and  re- 
ceives from  the  bank  the  bill  of  lading. 

4.  Sales,  §  352* — when  buyer  entitled  to  recover  money  paid  on 
shipment  of  frozen  eggs  unfit  for  use,  A  produce  company  In  Bos- 
ton wired  a  commission  merchant  in  Chicago  to  ship  a  quantity  of 
frozen  eggs,  the  same  as  samples.  The  commission  company  shipped 
the  eggs  from  Milwaukee,  having  the  bill  of  lading  name  itself 
as  consignee  and  sent  the  bill  of  lading  with  a  draft  attached  to 
a  bank  in  Boston  for  collection.  After  the  produce  company  paid 
the  draft  and  freight  the  eggs  were  condemned  by  the  government 
officials  as  unfit  for  food.  Held,  in  an  action  against  the  commission 
company  by  the  produce  company  to  recover  the  amount  of  the 
draft  and  the  freight  charges  paid,  alleging  a  breach  of  warranty 
and  that  the  eggs  were  unfit  for  use,  that  plaintiff  was  entitled  to 
recover,  the  evidence  being  sufficient  to  show  that  the  eggs  were 
unfit  for  food  and  not  equal  to  samples  at  the  time  and  place  of 
delivery,  whether  the  place  of  delivery  be  considered  as  Boston  or 
Milwaukee. 

5.  Judgment,  §  401* — when  judgment  in  rem  res  adjudicata. 
Where  a  consignment  of  frozen  eggs  purchased  by  plaintifT  accord- 
ing to  sample  was  seized  by  the  governnfent  before  delivery  to 
plaintifC  as  unfit  for  human  consumption,  proceedings  in  rem  being 

*See  niinois  Not««  Digest,  Vol*.  XI  to  XV,  Mune  topic  and  MCtlon  number. 
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commenced  by  the  government  In  the  Federal  Court,  of  which  both 
plaintiff  and  defendant  had  notice,  and  a  decree  of  forfeiture  being 
entered  ordering  the  destruction  of  the  eggs,  in  an  action  by  the 
purchaser  to  recover  the  purchase  price  and  freight  charges  paid 
by  him,  on  the  ground  of  breach  of  warranty  in  the  sale  by  sample, 
the  decree  In  the  in  rem  proceeding  is  res  adjudicate  as  to  both 
parties  as  to  the  condition  of  the  eggs  at  the  time  of  seizure  by  the 
government 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbed  C.  Hill, 
Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at  the  Oc- 
tober term,  1912.    Affirmed.    Opinion  filed  January  22,  1914. 

Statement  by  the  Court.  This  is  a  writ  of  error 
sued  out  to  reverse  a  judgment  of  $863.83  and  costs, 
recovered  by  Morris  Brown,  defendant  in  error  (here- 
inafter referred  to  as  plaintiff),  against  Max  Malter 
Company,  a  corporation,  plaintiff  in  error  (hereinaftefr 
referred  to  as  defendant)  in  a  fourth  class  action  in 
the  Municipal  Court  of  Chicago.  The  case  was  tried 
without  a  jury.  The  plaintiff  was  engaged  in  the  prod- 
uce business  in  Boston,  Massachusetts,  and  the  defend- 
ant in  the  commission  business  in  the  city  of  Chicago. 
In  the  month  of  February,  1910,  the  defendant  sent  the 
following  telegram  to  the  plaintiff:  *'Can  you  use  ten 
thousand  pounds  frozen  eggs  ten  and  half  Chicago 
good  quality  will  ship  sample,  wire  answer,''  to  which 
plaintiff  sent  the  defendant  the  following  answer: 
**Can  use  at  ten  cents  Boston  express  sample  if  satis- 
factory." To  this  the  defendant  answered:  **Ten 
cents  Chicago  is  cheapest  if  want  wire  for  samples," 
to  which  the  plaintiff  answered:  ** Express  samples 
if  satisfactory  will  accept  balance."  On  February  17, 
1910,  defendant  shipped  to  the  plaintiff  at  Boston  six 
sample  cans  of  frozen  eggs,  obtained  from  A.  J.  Gros- 
senbach  &  Company  of  Milwaukee,  dealers  in  produce, 
eggs,  etc.,  and  these  samples  were  received  by  the 
plaintiff  on  February  19th.  It  appears  from  the 
evidence  that  '^frozen  eggs"  means  eggs  broken 
out  of  the  shell  into  cans,  and  solidly  frozen  therein, 
to  be  kept  in  cold  storage  until  sold.     The  undis- 


Chicago — First  District — January,  1914.        623 

Brown  v.  Max  Mailer  Company,  184  111.  App.  621. 

puted  evidence  is   that  the   sample   cans   of  frozen 
eggs    contained    first-class    eggs,    fit    for    food    con- 
sumption.    On    February    21,    1910,   plaintiff   wired 
the  defendant:     '* Sample  received  if  balance  is  the 
same  ship."    The  defendant  upon  receipt  of  the  tele- 
gram wired  the  plaintiff:    *'Wire  received  will  ship  to- 
morrow."    On  the  evening  of  February  21st,  Max 
Malter,  the  president  of  the  defendant  Company,  went 
to  the  city  of  Milwaukee,  Wisconsin,  and  on  the  next 
day  purchased  from  Grossenbach  &  Co.  574  cans  of 
frozen  eggs.    These  eggs  were  loaded  on  the  railroad 
car  at  Milwaukee.    The  defendant  had  the  bill  of  lad- 
ing from  the  carrier  name  the  defendant  as  the  con- 
signee.    On  the  bill  of  lading  appeared  the  words 
** notify  M.  Brown."    The  defendant  then  drew  a  draft 
on  the  plaintiff  for  $805.10,  attached  the  bill  of  lading 
to  the  draft,  and  forwarded  the  draft  and  the  bill  of 
lading  to  the  National  Bank  of  Commerce,  in  Boston 
for  collection.    A  day  or  two  later  the  bank  in  Boston 
presented  the  draft  to  the  plaintiff  and  it  was  paid  by 
him.    The  bank  then  gave  the  plaintiff  the  bill  of  lad- 
ing.    The  plaintiff  also  paid  freight  charges  on  the 
eggs  to  the  amount  of  $58.73.    The  car  containing  the 
cans  of  frozen  eggs  did  not  arrive  in  Boston  until 
March  2,  1910,  and  the  plaintiff  then  received  notice 
from  the  railroad  company  of  the  arrival  of  the  car. 
On  the  following  morning,  George  H.  Adams,  a  drug 
and  food  inspector  for  the  United  States  government 
at  Boston,  called  on  the  plaintiff  to  make  inquiries 
about  the  eggs  in  question.    Mr.  Adams  and  the  plain- 
tiff then  went  over  to  the  place  where  the  car  contain- 
ing the  eggs  was  sidetracked.    Mr.  Adams  broke  the 
seals  of  the  car  and  an  inspection  of  the  eggs  was  made 
by  the  plaintiff  and  Adams.    The  plaintiff  testified  that 
he  had  been  in  the  egg  business  for  many  years  and 
that  he  was  an  expert  in  the  matter  of  testing  the 
quality  of  eggs;  that  he  tasted  and  smelled  the  eggs 
inquestion;  that  there  was  a  strong  odor  to  them; 
that  they  had  a  bad  taste ;  a  sour  taste ;  that  compared 
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in  looks,  taste  and  smell  with  the  samples  that  he  had 
received  they  ** differed  as  much  as  day  and  night;'' 
that  the  sample  eggs  were  good  eggs  and  the  eggs  that 
he  saw  in  the  car  on  March  3d  were  not  fit  to  use ;  that 
they  were  not  worth  anything  for  human  food  con- 
sumption; that  they  were  absolutely  useless;  that  it 
was  his  opinion,  as  an  expert,  that  the  eggs  could  not 
have  been  in  good  condition  at  the  time  of  the  ship- 
ment; that  there  was  ice  around  the  cans  in  the  car; 
that  the  weather  had  been  pretty  cold  in  Boston  for 
eight  or  ten  days  prior  to  the  arrival  of  the  car;  that 
the  eggs  were  frozen  hard  when  he  examined  them  in 
the  car;  that  in  his  opinion,  as  an  expert,  it  would 
have  taken  frozen  eggs,  shipped  with  ice,  thirty  days 
to  spoil  in  transit  in  the  kind  of  weather  that  pre- 
vailed in  Boston  on  the  day  of  the  arrival  of  the  car 
and  that  had  prevailed  for  a  few  days  prior  thereto; 
that  in  his  opinion,  if  the  eggs  had  been  in  good  condi- 
tion at  the  time  of  shipment  they  would  have  been  in 
good  condition  when  they  arrived  in  Boston.  Mr. 
Adams,  the  inspector,  testified  that  he  had  been  a  food 
and  drug  inspector  for  the  United  States  government 
for  five  years;  that  before  that  time  he  was  a  phar- 
macist; that  his  duties  required  him  to  inspect  various 
articles  of  food  for  the  purpose  of  ascertaining  whether 
they  were  pure  and  fit  for  human  food;  that  he  had 
made  a  great  many  tests  of  frozen  eggs  to  ascertain 
if  they  were  suitable  for  human  food  consumption; 
that  he  made  a  physical  examination  of  the  eggs  in 
question;  that  he  also  took  samples  of  the  same  and 
submitted  them  to  government  bacteriologists  and 
chemists ;  that  in  making  the  physical  test  of  the  eggs 
in  question  he  used  the  senses  of  sight,  smell  and  taste ; 
that  he  found  the  doors  of  the  car  regularly  sealed; 
that  he  opened  a  door  of  the  car  and  examined  the 
cans  of  frozen  eggs ;  that  perhaps  one  quarter  of  the 
cans  were  without  covers ;  that  tliere  were  small  pieces 
of  ice  on  the  floor  of  the  car  and  around  the  cans ;  that 
the  weather  in  Boston  had  been  cold  for  five  or  six 
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days  prior  to  the  arrival  of  the  eggs ;  that  in  order  to 
keep  frozen  eggs  in  a  wholesome  condition  it  is  neces- 
sary that  they  be  kept  in  a  frozen  condition  and  that 
they  be  handled  in  a  clean  and  sanitary  manner,  and 
protected  from  all  contamination;  that  he  opened  a 
great  many  of  the  cans  and  examined  the  contents  of 
the  same ;  the  eggs  were  frozen  and  showed  no  signs  of 
melting;  the  color  was  not  abnormal  but  the  eggs  had 
a  decidedly  bad  odor ;  they  seemed  to  be  partly  decom- 
posed ;  he  tested  some  of  the  samples ;  from  his  exam- 
ination of  the  frozen  eggs  he  was  of  the  opinion  that 
they  were  unfit  for  human  food;  from  his  experience 
as  an  expert  he  would  say  that  the  eggs  were  in  a  bad 
condition  when  they  were  shipped ;  either  the  eggs  were 
bad  when  the  shells  were  broken,  or  else  they  were 
handled  and  cared  for  at  the  time  of  canning  and  freez- 
ing in  such  a  way  as  to  produce  the  bad  condition  he 
found.  Mr.  Adams  took  samples  of  the  eggs,  had  them 
packed  in  ice  and  shipped  by  express  to  the  Bureau 
of  Chemistry,  United  States  Department  of  Agricul- 
ture, Washington.  The  samples  were  then  examined 
by  the  bacteriological  chemist  of  the  said  Bureau ;  the 
government  expert  made  an  examination  of  th^  sam- 
ples; he  noted  a  sour  odor  from  the  eggs  at  the  time 
he  opened  the  bottle  containing  the  sample ;  he  made  a 
bacteriological  examination  of  the  sample  and  it 
showed  that  there  were  present  1,180,000,000  organisms 
per  gram  of  egg,  of  which  number  at  least  10,000,000 
were  of  the  B.  coli  type  and  1,000  were  streptococci; 
as  an  expert,  he  would  say  that  beyond  any  question 
the  egg  stuff  was  decomposed  at  the  time  of  freezing, 
due  either  to  the  use  of  **rots^*  or  *' spots '*  or  to  very 
insanitary  handling  of  the  eggs  at  the  time  of  the  break- 
ing or  freezing  of  the  same.  On  the  day  that  the  gov- 
ernment inspector  at  Boston  examined  the  eggs  in  the 
car,  the  government  officials  seized  the  shipment  of 
eggs  while  they  were  still  in  the  custody  of  the  rail- 
road company,  and  after  the  experts  in  AVashington 
had  forwarded  to  the  officials  in  Boston  their  findings 
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as  to  the  eggs,  the  United  States  food  officials  in  Bos- 
ton caused  to  be  started  in  the  United  States  District 
Court  at  Boston  a  proceedings  in  rem  against  the 
frozen  eggs.  These  proceedings,  entitled  United  States 
V.  574  Cans  of  Frozen  Egg  Material,  resulted  in  a  de- 
cree of  forfeiture  on  May  31,  1910,  the  eggs  were  or- 
dered by  the  court  to  be  destroyed  and  the  marshal  of 
the  district  carried  out  this  order.  The  hearing  of 
the  in  rem  case  was  set  for  March  8,  1910.  On  March 
9,  1910,  the  plaintiff  notified  the  defendant  by  letter 
of  the  seizure  of  the  eggs,  and  also  inclosed  in  the  let- 
ter a  publication  notice  from  the  government  to  all  per- 
sons interested  in  the  eggs.  The  defendant  took  no 
steps  to  protect  its  rights  in  the  proceedings  in  rem 
and  the  judgment  was  entered  by  default.  Charles 
Lindloff,  a  witness  for  the  defendant,  testified  that  he 
was  present  when  the  eggs  were  loaded  on  the  car  in 
Milwaukee;  that  he  examined  75  of  the  574  cans 
shipped;  that  the  eggs  were  frozen  solid  and  were  in 
good  condition ;  they  were  sweet  and  of  good  quality ; 
they  were  wholesome  and  fit  for  consumption  as  food ; 
they  were  as  good  as  the  samples  that  had  been  sent. 
Max  Malter,  testifying  for  the  defendant,  said  that  he 
was  treasurer  and  general  manager  of  the  Max  Malter 
Co. ;  that  he  had  dealt  in  eggs  eighteen  years  and  had 
often  bought,  sold  and  examined  frozen  eggs;-  the 
sample  eggs  sent  to  plaintiff  were  No.  1  quality;  after 
he  received  the  telegram  from  the  plaintiff  accepting 
the  eggs,  on  the  evening  of  the  same  day  he  went  to 
Milwaukee  and  purchased  the  eggs  from  Grossenbach 
&  Co. ;  he  examined  the  eggs  before  they  were  shipped ; 
they  were  frozen  hard  and  he  chopped  off  pieces  of 
them  to  taste ;  the  eggs  were  all  good ;  No.  1  eggs ;  l)et- 
tcr  than  the  samples;  the  odor  was  fine  and  they  tasted 
sweet;  out  of  the  574  cans  shipped  he  examined  from 
50  to  75  cans ;  he  did  not  notice  any  filthy,  decomposed 
or  putrid  substance  frozen  in  with  the  eg^  material; 
the   weather   was   cold   in   Milwaukee   and   Chicago. 
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Plaintiff  brought  suit  to  recover  the  amount  of  the 
draft  and  the  amount  of  the  freight  on  the  eggs.  He 
alleged  a  breach  of  warranty  and  that  the  e^s  de- 
livered were  valueless  to  the  plaintiff. 

McBwEN,  Weissenbach,  Shrimski  &  Meloan^  for 
plaintiff  in  error. 

Baker  &  Holder,  for  defendant  in  error. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

There  is  no  dispute  between  the  parties  as  to  the 
quality  of  the  sample  eggs  sent  to  the  plaintiff  by 
the  defendant.  The  plaintiff  in  his  brief  says  that  the 
evidence  of  both  parties  proves  that  the  sample  cans  of 
eggs  contained  first-class  eggs  that  were  fit  for  con- 
sumption as  food.  The  defendant  in  his  brief  speaks 
of  the  sample  eggs  as  *'good  and  wholesome  and  fit 
and  suitable  for  food  purposes." 

The  first  question  for  us  to  decide  is,  was  Chicago 
or  Boston,  under  the  facts  of  this  case,  the  place  of 
delivery  to  the  plaintiff  of  the  574  cans  of  frozen  eggs  f 

**The  effect  of  a  consignment  of  goods  in  a  bill  of 
lading  is  to  vest  the  property  therein  in  the  consignee. 
A  delivery  of  goods  to  a  common  carrier  consigned  to 
a  particular  person,  without  specific  directions  differ- 
ent from  ordinary  usage,  is  constructively  a  delivery 
to  the  consignee.  Where  the  vendee  is  the  consignee 
the  delivery  of  goods  to  a  common  carrier  without 
qualifications,  consigned  to  that  vendee,  is  in  law  a  con- 
structive delivery  to  the  consignee  from  the  time  of 
shipment  and  the  commencement  of  the  carriage.  *It 
is  well  settled  that  delivery  of  goods  to  a  common  car- 
rier *  *  *  for  conveyance  to  him  (the  purchaser) 
or  to  a  place  designated  by  him  constitutes  an  actual 
receipt  by  the  purchaser.  In  such  cases  the  carrier  is, 
in  contemplation  of  law,  the  bailee  of  the  person  to 
whom, — not  by  whom, — the  goods  are  sent,  the  latter, 
in  employing  the  carrier,  being  considered  as  an  agent 
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of  the  former  for  that  purpose.*   Benjamin  on  Sales, — 
2d  Am.  Ed.— par.  693,  p.  648. 

In  Merchants'  Despatch  Co.  v.  Smith,  76  111.  542,  we 
said:  *  Where  goods  are  consigned  without  reserva- 
tion on  the  part  of  the  consignor,  the  legal  presump- 
tion is  the  consignee  is  the  owner.'  (Angell  on  Car- 
riers, sec.  497.)  This  court  held  in  Dwersy  v.  Kellogg, 
44  HI.  114,  that  when  goods  were  delivered  to  a  car- 
rier under  a  contract  of  sale,  the  title  to  the  property 
vests  in  the  consignee,  subject  to  stoppage  in  transitu, 
but  with  no  other  lien  unless  expressed  in  the  terms  of 
sale.'*  Lake  Shore  <6  M.  S.  Ry.  Co.  v.  National  Live 
Stock  Bank,  178  111.  506,  515. 

Numerous  authorities  to  the  same  effect  might  be 
cited  but  it  is  not  necessary  to  do  this,  for  the  reason 
that  neither  side  to  this  controversy  disputes  the  cor- 
rectness of  the  principles  laid  down  by  the  Supreme 
Court  in  the  last  mentioned  case.  Had  the  defendant 
carried  out  the  terms  of  the  contract  between  the  par- 
ties, there  is  no  doubt  but  that  Chicago  would  have 
been  the  place  of  delivery  to  the  plaintiff.  It  is  ap- 
parent, however,  that  the  defendant  did  not  carry  out 
the  terms  of  the  contract.  Instead  of  shipping  the 
eggs  from  Chicago  and  making  the  plaintiff  the  con- 
signee in  the  bill  of  lading,  the  defendant  had  the  eggs 
shipped  from  Milwaukee,  Wisconsin,  and  it  obtained  a 
bill  of  lading  for  the  eggs  from  the  carrier,  in  which 
the  defendant  was  made  the  consignee.  The  defend- 
ant then  drew  a  draft  upon  the  plaintiff  for  the  amount 
of  the  bill  for  the  eggs,  attached  the  bill  of  lading  to 
the  same,  and  caused  the  draft,  with  the  bill  of  lading 
attached,  to  be  sent  to  a  bank  in  Boston  for  collection. 
This  draft  was  paid  by  the  plaintiff,  and  thereupon  the 
draft  and  the  bill  of  lading  were  handed  to  him. 

It  seems  clear,  from  the  authorities,  that  the  de- 
livery of  the  eggs  by  the  defendant  to  the  railroad 
company,  under  these  circumstances,  did  not  constitute 
a  delivery  to  the  plaintiff;  that  it  was  in  fact  merely 
a  delivery  to  the  carrier  as  bailee  for  the  defendant; 
that  the  defendant  retained  the  jus  disponendi  over 
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the  property,  and  that  the  title  to  the  same  did  not  pass 
from  the  defendant  to  the  plaintiff,  nor  was  there  any 
delivery  in  law  to  the  plaintiff  until  he  paid  the  draft 
in  Boston,  and  received  from  the  bank  the  bill  of  lad- 
ing. Jones  &  Co.  v.  Brewer,  79  Ala.  545,  549 ;  Daws  v. 
National  Exch.  Bank,  91  TJ.  S.  618 ;  First  Nat.  Bank  of 
Cairo  v.  Crocker,  111  Mass.  163.  Where  a  shipper  of 
goods  makes  himself  the  consignee  in  a  bill  of  lading, 
the  carrier  is  but  a  bailee  for  the  shipper.  The  ship- 
per retains  title  and  control  of  the  property  and  there 
can  be  no  delivery  of  the  goods  to  another  party,  under 
such  circumstances,  until  that  other  party  has  received 
from  the  shipper  the  bill  of  lading  for  the  goods. 
Kitchin  v.  Clark,  120  111.  App.  105,  107.  The  defend- 
ant by  its  conduct  waived  Chicago  as  the  place  of  de- 
livery, and  substituted  Boston  in  its  place.  Both  par- 
ties agree  and  it  is  undoubtedly  the  law  that  the  con- 
dition and  quality  of  the  574  cans  of  eggs  at  the  time 
and  place  of  delivery  to  the  plaintiff  is  the  basis  for 
determining  whether  the  eggs  sold  were  equal  to  the 
samples. 

In  determining,  therefore,  the  question  as  to  whether 
the  574  cans  of  eggs  sold  to  the  plaintiff  were  equal 
to  the  samples  furnished  him,  the  question  is,  not 
whether  the  eggs  sold  when  they  left  Chicago  were 
equal  to  the  samples,  but  whether  they  were  equal  to 
the  samples  when  they  arrived  in  Boston.  The  defend- 
ant during  the  trial  and  now  insists  that  Chicago  was 
the  delivery  place,  and  that  the  only  question  to  de- 
termine was:  Were  the  574  cans  of  eggs,  when  they 
left  Chicago,  like  the  samples?  The  defendant  offered 
no  evidence  as  to  the  condition  of  the  eggs  when  they 
arrived  in  Boston.  The  testimony,  in  our  judgment, 
is  conclusive  that  the  eggs  when  they  arrived  in  Bos- 
ton were  unfit  for  food  purposes.  In  addition  to  the 
testimony  of  witnesses  as  to  the  condition  of  the  eggs 
when  they  arrived  in  Boston,  the  plaintiff  offered  in 
evidence  the  record  of  the  proceedings  in  the  in  rem 
case.    From  this  record  we  learn  the  following  facts : 
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The  information  in  the  case  charged  that  the  eggs  in 
question  **  consisted  in  part  of  filthy,  decomposed  and 
putrid  animal  and  vegetable  substance. ' '  A  default 
was  taken  in  the  case  and  a  decree  of  forfeiture  en- 
tered, and  the  eggs  were  destroyed  by  the  United 
States  marshal,  in  pursuance  of  an  order  of  the  United 
States  District  Court.  Because  of  the  action  of  the 
government  the  plaintiff  never  had  physical  possession 
of  the  eggs. 

The  plaintiff  strenuously  insists  that  the  judgment 
of  the  United  States  District  Court  condemning  the 
eggs  in  question  is  res  adjudicata  as  to  the  physical 
condition  of  the  eggs  at  the  time  of  the  shipment.  In 
the  view  that  we  have  taken  of  this  case,  it  is  not  neces- 
sary for  us  to  pass  upon  this  contention  of  counsel. 
The  judgment  in  the  in  rem  case  was  res  adjudicata  as 
to  all  parties  as  to  the  condition  of  the  eggs  at  the 
time  of  the  seizure  by  the  government.  Makins  Prod- 
uce Co.  V.  Callison,  67  Wash.  434. 

The  trial  judge  (in  order  to  be  on  the  safe  side,  as 
he  stated  in  his  decision)  held  with  the  defendant  that 
the  place  of  delivery  of  the  eggs  was  Chicago,  and  that 
the  decree  of  the  United  States  Court  was  not  res  ad- 
judicata as  to  the  condition  and  the  quality  of  the 
eggs  at  the  time  of  the  shipment.  The  Court  held, 
however,  that  the  evidence  in  the  case  proved  to  his 
satisfaction  that  the  eggs  at  the  time  of  the  shipment 
were  very  bad  and  valueless  to  the  plaintiff,  and  that 
they  were  not  like  the  samples  that  had  been  sent  to 
the  plaintiff  by  the  defendant.  We  have  examined  the 
evidence  in  this  case  with  great  care,  and  we  are 
satisfied  that  if  we  followed  the  law  of  the  trial  court 
(the  law  contended  for  by  the  defendant  in  this  case), 
we  would  arrive  at  the  same  conclusion  that  the  trial 
court  did  in  reference  to  the  facts.  That  the  eggs 
when  they  arrived  at  Boston  were  very  bad  and 
unfit  for  human  consumption  is  undisputed.  In  addi- 
tion to  the  plaintiff,  several  able  and  disinterested  wit- 
nesses, holding  responsible  positions  with  the  United 
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States  government,  testified  that  the  bad  condition  of 
the  eggs  at  Boston  was  not  the  result  of  changes  in  the 
condition  of  the  eggs  after  they  were  shipped,  but  that 
the  same  conditions  that  were  found  in  Boston  existed 
at  the  time  the  egg  fluid  was  placed  in  the  cans,  and 
that  this  condition  of  the  frozen  eggs  was  caused  by 
the  use  of  decomposed  eggs,  known  as  *' rots''  and 
** spots,"  or  was  due  to  insanitary  handling  of  the 
eggs  at  the  time  of  the  breaking  of  the  eggs  and  the 
placing*  of  the  liquid  material  into  the  cans. 

The  defendant  had  two  witnesses  testify  as  to  the 
condition  of  the  eggs  at  the  time  of  the  shipment. 
Max  Malter,  the  president  of  the  defendant  corpora- 
tion, was  one,  and  Charles  Lindloff,  an  employe  of 
the  Milwaukee  firm,  from  whom  the  defendant  bought 
the  eggs,  was  the  other.  The  witness  Malter  testified 
that  he  was  present  at  the  time  the  eggs  were  loaded 
on  the  car  at  Milwaukee,  and  that  he  made  a  test  of  50 
or  75  cans  of  the  574  cans  that  were  shipped,  and  that 
the  eggs  tested  by  him  were  all  No.  1  eggs  and  of  good 
quality, — better  in  quality  than  the  sample  eggs.  When 
the  government  seized  the  eggs  in  Boston,  the  plaintiff 
notified  the  defendant  of  that  fact,  told  it  where  the 
eggs  were  in  storage,  and  demanded  of  it  a  check  for 
the  amount  of  the  draft  that  had  been  paid  by  the 
plaintiff,  and  for  the  amount  of  the  freight  on  the  eggs 
that  had  also  been  paid  by  the  plaintiff.  In  response 
to  this  letter,  the  defendant  through  Max  Malter  wrote 
a  letter  to  the  plaintiff  containing  the  following:  **  We 
are  in  receipt  of  yours  of  the  9th  inst.  and  are  very 
sorry  to  note  what  you  say.  In  reply  will  say  we  have 
immediately  taken  this  matter  up  with  our  Milwaukee 
party  and  are  awaiting  their  answer.  As  soon  as  we 
hear  from  them  will  let  you  know  immediately.  We 
are  very  sorry  to  cause  you  all  this  trouble,  but  you 
see  that  it  is  not  our  fault,  as  on  the  strength  of  the 
sample  that  we  shipped  you  we  bought  the  balance 
when  we  heard  from  you.  The  eggs  were  shipped  direct 
from  Milwaukee  loaded  by  said  party  direct  to  the  car 
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cmd  never  came  to  our  possession/'  In  a  later  letter 
to  the  plaintiff,  the  defendant  said:  **What  we  are 
trying  to  do  is  to  connect  the  Milwaukee  party  with 
this,  as  you  know  well  that  we  jacted  in  this  only  as 
brokers.  On  the  strength  of  the  sample  that  we 
shipped  you,  we  then  on  your  acceptance  bought  the 
remainder  of  the  eggs  and  shipped  it  direct  from 
there.  You  saw  according  to  their  guarantee  what 
they  think  of  if  A  number  of  letters  dictated  by 
Max  Malter  passed  between  the  plaintiff  and*  the  de- 
fendant after  the  seizure  of  the  eggs,  and  in  none  of 
these  was  there  any  suggestion  made  that  the  witness 
Malter  had  inspected  the  eggs  prior  to  the  shipment 
from  Milwaukee.  From  a  reading  of  the  entire  cor- 
respondence, we  are  not  satisfied  that  the  attitude  of 
the  defendant  Company  towards  the  plaintiff  in  this 
transaction  was  frank  and  honorable.  The  position 
of  the  defendant  at  first  was  that  it  had  purchased  the 
eggs  from  the  Milwaukee  concern  under  a  guaranty, 
and  that  it  intended  to  look  to  the  Milwaukee  people 
for  reimbursement  for  any  loss  that  it  might  sus- 
tain in  the  matter.  Finally,  after  the  matter  had 
been  dragged  out  for  months  through  the  evasive 
tactics  of  the  defendant  Company,  it  ended  the  cor- 
respondence by  notifying  the  plaintiff  that  it  would  not 
be  hold  responsible  for  any  loss  the  plaintiff  might  sus- 
tain in  the  matter.  The  affidavit  of  merits  of  the  de- 
fendant Company  in  this  case  was  subscribed  and 
sworn  to  by  the  witness  Max  Malter.  In  this  affidavit 
appears  the  following:  ** Whereupon  the  said  Gros- 
senbach  &  Company,  by  direction  of  the  defendant  con- 
signed about  10,000  pounds  of  frozen  eggs  to  the  plain- 
tiff at  Boston,  Massachusetts,  and  the  said  Grossen- 
bach  &  Company  then  and  there  guaranteed  to  the 
defendant  here  that  the  said  frozen  eggs  were  in  all 
respects  equal  to  the  samples  so  received  by  the  de- 
fendant from  said  Grossonbach  &  Company,  and  affiant 
says  that  he  is  informed  and  believes,  and  so  states  the 
fact  to  be,  that  the  frozen  eggs  so  consigned  by  the  said 
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Grossenbach  &  Company  by  and  under  the  direction 
of  the  defendant  were  in  all  things  equal  to  said 
sample."  When  all  the  evidence  is  considered  to- 
gether, it  is  exceedingly  doubtful,  in  our  judgment,  if 
the  witness  Malter  made  a  test  of  the  eggs  at  the  time 
of  the  shipment.  We  are  satisfied,  that  the  evi- 
dence proves  that  the  eggs  at  the  time  of  the  shipment 
f rem  Milwaukee  were  not  of  a  good  quality  and  fit  for 
human  food,  and  that  they  were  not  equal  in  quality 
to  the  samples  that  had  been  forwarded  to  the  plain- 
tiff by  the  defendant.  Therefore,  if  we  adopt,  as  did 
the  trial  court,  the  defendant's  theory  of  the  law,  we 
are  nevertheless  forced  to  the  conclusion  that  the  judg- 
ment of  the  Municipal  Court  in  this  case  is  a  just  one 
and  that  it  should  be  affirmed. 

The  judgment  of  the  Municipal  Court  will  therefore 
be  affirmed. 

Affirmed. 


Emma  Thlele^  Plaintiff  In  Error,  y.  John  Hetzel,  De- 
fendant in  Error. 

Gen.  No.  18,724.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Chables 
A.  McDonald,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Reversed  and  remanded.  Opinion 
filed  January  22,  1914. 

Statement  of  the  Case. 

Action  by  Emma  Thiele  originally  commenced 
against  John  Hetzel  and  Chicago  Railways  Company 
to  recover  for  personal  injuries  sustained  by  plaintiff 
alleged  to  have  been  caused  by  a  collision  between  a 
street  car  of  the  defendant  Railways  Company  and  a 
wagon  of  defendant  Hetzel  at  a  street  intersection 
where  plaintiff  was   standing  to  take  the   car,  the 
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collision  causing  the  wagon  to  be  thrown  towards 
the  curbing  in  the  direction  of  plaintiff  so  that  the 
horses  stepped  upon  and  the  wagon  passed  over  plain- 
tiff. Plaintiff  in  consideration  of  two  hundred  dollars 
entered  into  a  ** peace  covenant"  with  defendant  Bail- 
ways  Company  and  the  suit  was  dismissed  as  to  it  but 
retained  against  the  defendant  Hetzel  as  the  sole  de- 
fendant. From  a  judgment  entered  upon  a  verdict  of 
not  guilty,  plaintiff  brings  error. 

Hattie  M.  Balsley,  who  was  standing  by  plaintiff  at 
the  time  of  the  accident,  was  also  injured.  She  prose- 
cuted a  suit  against  the  same  defendant  and  recovered 
a  judgment  on  substantially  the  same  evidence  as  in 
the  case  at  bar.  Judgment  in  that  case  was  affirmed 
by  the  Appellate  Court  in  Balsley  v.  Hetzel,  182  111. 
App.  136. 

C.  Helmeb  Johnson  and  Daniel  Belasgo,  for  plain- 
tiff in  error. 

Miller,  Gorham  &  Wales  and  W.  G.  Shockby,  for 
defendant  in  error. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision, 

1.  ISTRucTioNS,  S  129* — when  instructions  directing  verdict  upon 
determination  of  preponderance  of  the  evidence  improper.  In  an 
action  for  personal  injuries,  an  instruction  given  at  the  instance  of 
defendant  in  the  words:  '*If  the  evidence  in  this  case  preponderates 
in  favor  of  the  defendant,  then  your  verdict  should  be  not  guilty. 
Or,  if  the  evidence  fails  to  preponderate  in  favor  of  plaintiff,  the 
jury  should  find  the  defendant  not  guilty.  Or,  if  the  evidence  in 
the  case  is  evenly  balanced,  the  jury  should  find  the  defendant  not 
guilty,"  held  misleading  because  it  does  not  restrict  the  evidence 
referred  to,  to  the  issues  essential  to  the  maintenance  of  the  action, 
and  also  subject  to  criticism  because  it  too  frequently  uses  words 
to  the  effect  that  the  jury  should  find  the  defendant  not  guilty. 

•See  Illinois  Notes  Dls^st,  Vols.  XI  to  XV,  SMue  tople  aad  sMtton  mpmbtr. 
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2.  iNSTBUcnoivs,  S  82* — when  instruction  <w  to  credibility  of  tes- 
timony of  one  party  improper.  Where  both  plaintiff  and  defendant 
testify  in  the  suit,  an  instruction  to  consider  the  interest  of  the 
plaintiff  in  giving  credence  to  her  testimony,  without  any  reference 
to  the  Interest  of  the  defendant,  held  calculated  to  impress  the 
jury  that  the  court  entertained  a  special  reason  for  discrediting  the 
testimony  of  plaintiff. 

3.  iNSTaucTiONB,  $  59* — when  instruction  as  to  relative  rights  of 
defendant  and  third  party  misleading.  In  an  action  for  personal  in- 
juries alleged  to  have  resulted  from  the  negligent  driving  of  a  wag- 
on, an  instruction  given  for  defendant  with  reference  to  the  relative 
rights  of  defendant  and  the  street  railway  company  as  to  the  use 
of  the  street  at  the  place  of  the  accident,  held,  misleading  where 
the  street  railway  is  not  a  party  to  the  action. 

,  4.  Damages,  §  209* — when  instruction  limiting  damages  to  sum 
received  hy  plaintiff  in  consideration  of  dismissing  suit  against  party 
made  codefendant  prejudicial.  In  an  action  for  personal  injuries 
where  the  action  was  originally  commenced  against  the  defendant 
and  a  street  railway  company,  but  plaintiff  in  consideration  of  two 
hundred  dollars  entered  into  a  peace  covenant  as  to  the  railway 
company  and  dismissed  the  action  as  it  only,  an  instruction  given 
for  defendant  that  the  Jury  must  find  for  defendant  in  case  the 
damages  sustained  were  not  in  excess  of  the  two  hundred  dollars 
received  by  plaintiff  from  the  railway  company,  held  erroneous  and 
preJudiciaL 


The  People  of  the  State  of  Illinois  for  nse  of  State 
Board  of  Health,  Defendant  in  Error,  y.  Jasper 
B.  MeTier,  PlaintiflT  in  Error. 

G^n.  No.  18,740.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fkeeman  K. 
Blake,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1912.    Affirmed.    Opinion  filed  January  22,  1914. 

Statement  of  the  Case. 

Action  of  debt  by  the  People  of  the  State  of  Illinois 
for  the  use  of  the  State  Board  of  Health  against  Jasper 
B.  McTier  to  recover  the  statutory  penalty  of  one  hun- 

•8«e  lUlnoto  Notes  Digest,  Vol*.  XI  to  XV,  Mune  topie  and  eoctlon  number. 
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dred  dollars  for  practicing  medicine  without  a  license. 
The  defendant  waived  a  trial  hy  jury.  The  court  heard 
the  evidence  and  found  the  defendant  guilty  and  im- 
posed a  fine  of  one  hundred  dollars  and  costs  and  en- 
tered a  judgment  for  that  amount.  To  reverse  the 
judgment  defendant  prosecutes  a  writ  of  error. 

T.  Wbbsteb  Brown  for  plaintiff  in  error;  Edward  H. 
MoRMS,  of  counsel. 

Charles  Alling,  Jr.,  for  defendant  in  error ;  Thomas 
F.  Burke,  of  counsel. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Physicians  and  subgeons,  fi  8* — when  evidence  sufficient  to 
show  practice  without  a  license.  In  an  action  to  recover  a  penalty 
for  practicing  medicine  without  a  license,  the  facts  showing  that 
defendant  had  distributed  from  house  to  house  a  circular  in  which 
he  claimed  to  have  power  to  heal  through  prayer  and  that  inves- 
tigators submitting  to  treatment  as  patients  were  charged  a  fee, 
held  that  a  finding  of  guilty  was  sustained  by  the  evidence. 

2.  PuTsiciANS  AND  SUBGEONS,  §  8* — When  printed  circular  admU' 
iihle  in  an  action  for  penalty  for  practicing  toithout  a  license.  In 
an  action  to  recover  the  statutory  penalty  for  practicing  medicine 
without  a  license,  a  printed  circular  distributed  by  the  defendant 
from  house  to  house  and  tending  to  support  the  charge  of  the  com- 
mission of  the  oftense,  held  competent  evidence^ 

3.  Physicians  and  subgeons,  S  8* — when  action  for  penalty  for 
practicing  without  a  license  may  he  hased  on  evidence  provided  hy 
investigators.  An  action  to  recover  the  statutory  penalty  for  prac- 
ticing medicine  without  a  license  may  be  based  on  evidence  pro- 
cured by  investigators  who  applied  for  treatment  to  determine 
whether  the  defendant  would  commit  the  offense,  the  investigators 
not  advising  or  encouraging  the  defendant  to  commit  the  acts  con- 
stituting such  offense. 

4.  Penalties,  §  10* — necessity  of  proving  venue  of  offense.  Ac- 
tion of  debt  to  recover  statutory  penalty  for  practicing  medicine 
without  a  license  is  not  a  criminal  proceeding  in  which  the  venue 
of  the  offense  must  be  proved. 

*8ee  Illinois  Motci  Dlyeit,  VoU.  XI  to  XY,  Mune  iopl«  and  Metfcui  number. 
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5.  Physicians  and  subqeons,  §  8* — constitutional  provisions.  Al- 
though article  II,  fi  3  of  the  Constitution  of  1870,  J.  ft  A.  p.  130, 
gives  to  a  person  a  legal  right  to  pray  for  the  cure  of  sickness  and 
disease,  it  does  not  give  him  the  right  to  practice  medicine  with- 
out a  license. 


In  the  matter  of  the  Petition  of  Jacob  Bremer. 
On  Appeal  of  Jacob  Bremer,  Appellant^  y.  William 

Murray,  Appellee. 

Gen.  No.  18,816.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  John 
E.  Owens,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.    Affirmed.    Opinion  filed  January  22,  1914. 

Statement  of  the  Case. 

Petition  filed  by  Jacob  Bremer  in  the  County  Court 
under  the  Insolvent  Debtors'  Act  to  be  released  from 
custody  under  a  capias  ad  satisfaciendum  issued  upon 
a  judp^ment  of  tort  recovered  against  the  petitioner  in 
the  Municipal  Court  of  Chicago  in  an  action  brought 
by  William  Murray.  From  a  judgment  denying  the 
petition,  petitioner  appeals. 

Gbobgb  Remus,  for  appellant 

E[bus£  &  Peden  and  R.  C.  Merrick,  for  appellee. 

Mb.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Execution,  $  302* — when  evidence  on  question  of  maUce  for 
discharge  from  custody  under  a  ca.  sa.  On  petition  filed  by  a  Judg- 
ment debtor  In  the  County  Court  under  the  Insolvent  Debtor's  Act* 

"  • — ' —  « 

*See  niinolB  Motei  Disett,  Vols.  XI  to  XY«  «ub«  topic  and  Motion  nunbor. 
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J.  ft  A.  t  6199,  to  be  released  from  custody  under  a  capias  ad  satU- 
faciendum  issued  on  a  Judgment,  refusal  of  court  to  permit  the  pe- 
titioner to  show  by  evidence  that  malice  was  not  the  gist  of  the  ac- 
tion for  the  reason  that  the  Judgment  record  was  res  adjudicata  on 
the  question,  held  proper. 

2.  ExKcimoN,  S  295* — when  record  of  judgment  conclusive  on 
Question  of  malice  on  petition  for  discharge  from  custody  under 
a  ca.  so.  The  record  of  a  Judgment  in  tort  recovered  against  de- 
fendant in  an  action  charging  defendant  with  making  fraudulent 
representations  that  a  trust  deed  was  first  lien  upon  real  estate 
described  therein  to  induce  the  plaintiff  to  purchase  the  deed,  held 
res  adjudicata  on  the  question  whether  malice  was  the  gist  of  the 
action,  it  appearing  that  the  Jury  returned  a  special  finding  and 
the  court  found  that  the  misrepresentations  were  made  with  ma- 
licious and  fraudulent  intent 


The  People  of  the  State  of  Illinois  ex  reL  Haclay 
Hoyne,  State's  Attorney  for  the  County  of  Cook, 
Plaintiff  in  Error^  t.  John  E.  Ifforthup,  Defendant 
in  Error. 

Gen.  No.  20,042. 

1.  Quo  WARRANTO,  $  10* — When  special  8tate*s  Attorney  is  incum- 
hent  of  on  office.  The  appointment  hy  the  court  of  a  special  State's 
Attorney  to  prosecute,  instead  of  the  State's  Attorney,  in  certain 
cases  authorized  by  statute,  constitutes  such  appointee  the  incum- 
bent of  an  office  within  the  meaning  of  the  Constitution  and  laws,  so 
that  his  right  and  title  to  the  office  may  be  tested  in  a  quo  warranto 
proceeding. 

2.  State's  attorney,  $  3* — at  whose  instance  special  State's  At- 
torney may  be  appointed.  The  Jurisdiction  of  the  court  to  appoint 
a  special  State's  Attorney  need  not  necessarily  be  invoked  at  the 
instance  and  upon  the  petition  of  the  State's  Attorney  but  may  be 
properly  invoked  by  the  court  on  its  own  motion  or  upon  the  pe- 
tition of  a  citizen. 

3.  State's  attorney,  §  3* — when  petition  alleges  facts  sufficient 
to  warrant  appointment  of  special  State's  Attorney,  A  petition  for 
the  appointment  of  a  special  State's  Attorney  to  investigate  frauds 
practiced  in  a  general  election  in  which  there  were  different  can- 
didates for  the  oiBoe  of  State's  Attorney,  held  to  state  facts  to  solfl- 


•See  nilnolf  NotM  IMgMt,  Tola.  XI  to  XV,  Mune  iople  aad  teettMi 
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ciently  inform  the  court  that  the  candidate  elected  was  "interested" 
in  the  cause  or  proceeding  which ^  it  was  or  might  be  his  duty  to 
prosecute  and  to  warrant  the  appointment  of  a  special  State's  At- 
torney. 

4.  Courts,  §  121* — when  acquisition  of  jurisdiction  "by  one  judge 
does  not  preclude  another  judge  from  assuming  jurisdiction.  The 
fact  that  a  judge  of  the  Criminal  Court  of  Cook  county  had  already 
acquired  jurisdiction  of  the  investigation  and  prosecution  of  frauds 
committed  in  the  election  of  State's  Attorney  upon  the  petition  of 
the  State's  Attorney  for  the  appointment  of  a  special  State's  At- 
torney, does  not  preclude  another  judge  of  the  same  court  from 
assuming  jurisdiction  to  hear  and  act  upon  a  petition  presented 
to  him  by  other  parties  for  the  appointment  of  a  special  State's 
Attorney  to  investigate  and  prosecute  election  frauds,  where  the 
scope  of  the  investigation  and  prosecution  involved  in  the  latter 
petition  is  more  comprehensive  than  that  involved  in  the  former 
petition.  • 

5.  Judgment,  §  250* — amendment  of  record  pending  term.  At 
the  same  term  all  proceedings  rest  in  the  breast  of  the  judge  of 
the  court,  and  he  may  amend  his  record  according  to  the  facts  with- 
in his  own  knowledge. 

6.  Appeal  and  ebrob,  §  936* — when  record  shows  basis  for  order 
to  file  amended  petition  nunc  pro  tunc.  Where  the  record  shows 
that  a  petition  for  the  appointment  of  a  special  State's  Attorney 
was  presented  to  a  judge  and  that  the  judge  assumed  jurisdiction 
of  the  subject-matter  involved  and  granted  leave  to  file  an  amended 
petition  and  that  on  the  following  day,  being  of  the  same  term  of 
court,  the  judge  directed  the  amended  petition  to  be  filed  nunc  pro 
tunc  as  of  the  previous  day,  held  that  the  record  of  the  proceedings 
had  on  the  first  day,  even  if  based  solely  upon  the  facts  within  the 
personal  knowledge  of  the  judge,  imported  verity  and  that  such 
record  constituted  a  sufllcient  note  or  memorandum,  if  any  was 
necessary,  upon  which  to  predicate  the  nunc  pro  tunc  order. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse  A* 
Baldwin,  Judge,' presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  January  26,  1914. 
Rehearing  denied  and  additional  opinion  filed  February  6,  1914. 

Maclay  Hoyne,  for  plaintiff  in  error ;  Frank  John- 
ston, Jb.  and  Henby  A.  Bebger,  of  counsel. 

John  E.  Nobthtjp,  pro  se ;  Willabd  M.  McEwen  and 
Northup,  Arnold  &  Faibbank,  of  counsel. 

*Sc«  Illinois  Notes  Digest,  Vols.  XI  to  XV,  Mune  tople  aad  seottoa  mumbvr* 
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Mr.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

On  June  5, 1913,  Maclay  Hoyne,  State's  Attorney  in 
and  for  the  county  of  Cook,  for  and  in  behalf  of  the 
People  of  the  State  of  Illinois,  filed  his  petition  in 
the  Circuit  Court  for  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto  against  John  E.  Northup, 
who  was  then  and  since  June  2, 1913,  alleged  to  be  as- 
suming or  pretending  to  exercise  the  franchise,  func- 
tions and  powers  of  the  office  of  State's  Attorney  of 
Cook  county  without  warrant  or  authority  of  law. 
The  respondent,  Northup,  having  answered  said  peti- 
tion the  matter  was  heard  by  the  court  and  upon  such 
hearing  it  was  ordered  by  the  c<jurt  that  said  petition 
be  denied,  and  said  petition  was  thereupon  by  order 
of  the  court  dismissed  at  the  costs  of  the  petitioner. 
This  writ  of  error  is  prosecuted  by  the  petitioner, 
Hoyne,  to  reverse  said  orders  of  the  Circuit  Court. 

As  the  salient  facts  embodied  in  the  petition  and 
answer,  or  disclosed  upon  the  hearing,  and  necessary 
to  a  consideration  of  the  questions  involved  must  be 
here  stated,  it  will  be  unnecessary  to  set  forth  at  length 
the  averments  of  said  petition  and  answer. 

For  the  purposes  of  this  case  it  is  conceded  that  the 
petitioner,  Hojme,  was  duly  elected  State 's  Attorney  in 
and  for  the  county  of  Cook  at  a  general  election  held 
November  5,  1912,  and  that  he  regularly  qualified  as 
such  State 's  Attorney.  It  is  also  conceded  that  among 
other  candidates  for  said  office  at  said  election  were 
Lewis  Rinaker,  William  A.  Cunnea  and  George  I. 
Haight. 

On  May  19,  1913,  the  said  Rinaker,  Cunnea  and 
Haight,  by  their  counsel,  Frank  D.  Ayers,  appeared 
before  Hon.  William  Fenimore  Cooper,  one  of  the 
judges  then  presiding  in  a  branch  of  the  Criminal 
Court,  and  presented  to  the  court  a  petition  for  the 
appointment  by  the  court  of  a  special  State's  Attorney 
to  investigate  the  election  held  November  5,  1912,  with 
power  and  authority  to  prosecute  offenders  of  alleged 
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frauds  committed  at  said  election.  The  duly  authen- 
ticated record  of  the  proceeding  of  said  branch  of  the 
Criminal  Court  had  on  said  May  19,  1913,  relating  to 
said  petition,  contains  the  following  recital : 

''This  day  the  said  People  by  Maclay  Hoyne,  Staters 
Attorney  and  the  said  petitioners  by  their  counsel  also 
come. 

And  counsel  for  said  petitioners  now  here  present  a 
petition  to  this  court,  praying  for  the  appointment  of 
a  special  State's  Attorney  to  investigate  election 
frauds,  and  it  appearing  to  the  court  that  said  peti- 
tion is  insufficient  the  court  of  its  own  motion  suggests 
that  said  petition  be  amended  which  was  done. 

And  it  is  ordered  by  the  court  that  counsel  for  said 
petitioners  serve  notice  on  the  State's  Attorney  of  the 
time  of  presentment  of  said  petition  to  this  court." 

Following  the  presentation  of  said  petition  to  Judge 
Cooper,  and  on  the  same  day,  counsel  for  said  peti- 
tioners served  upon  the  petitioner,  Hoyne,  a  copy  of 
their  amended  petition,  together  with  notice  that  they 
would  on  Tuesday,  May  20, 1913,  appear  at  10  o'clock, 
A.  M.,  before  Judge  Cooper  and  ask  leave  to  file  said 
petition,  praying  for  the  appointment  of  a  special 
State's  Attorney  and  the  convening  of  a  special  grand 
jury  and  would  also  ask  that  the  hearing  upon  said 
petition  be  set  down  for  Thursday,  May  22,  1913,  at 
10  0  'clock,  A.  M. 

The  said  petition  of  Einaker,  Cunnea  and  Haight  re- 
presents that  they  are  citizens  and  taxpayers  of  Cook 
county  and  members  of  the  Bar  of  the  State  of  Illi- 
nois ;  that  a  proceeding  by  said  Cunnea  against  Maclay 
Hoyne  to  contest  the  latter 's  election  to  the  office  of 
State's  Attorney  was  then  on  hearing  in  the  Circuit 
Court ;  that  a  recount  then  had  in  said  contest  proceed- 
ings of  the  votes  cast  at  said  election  disclosed  certain 
specified  grave  frauds  and  irregularities ;  that  although 
several  grand  juries  had  been  convened  since  said 
Hoyne  had  assumed  the  office  of  State 's  Attorney,  and 
the  attention  of  the  grand  jury  then  in  session  had 
been  particularly  called  by  the  court  to  the  question  of 
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election  frauds,  the  said  Hoyne  had  done  nothing  to- 
wards the  investigation  of  said  frauds,  but  had  refused 
to  follow  out  the  directions  of  the  court  in  that  regard, 
and  had  announced  that  he  would  not  present  any  such 
matters  to  the  grand  jury  then  in  session ;  that  the  said 
Hoyne  **is  interested  in  the  investigation  of  election 
frauds  in  connection  with  the  election  for  State's  At- 
torney held  on  November  5,  1912/' 

On  the  following  day,  May  20,  1913,  at  9:30  o'clock, 
A.  M.,  being  about  thirty  minutes  prior  to  the  time  set 
for  the  presentation  to  Judge  Cooper  of  the  amended 
petition  for  the  appointment  of  a  special  State's  At- 
torney and  the  calling  of  a  special  grand  jury,  said 
Hoyne  appeared  before  the  Hon.  George  Kersten,  one 
of  the  judges  then  presiding  in  a  branch  of  the  Crim- 
inal Court,  and  presented  a  petition  requesting  the  ap- 
pointment by  Judge  Kersten  of  some  Competent  and 
disinterested  person  to  investigate  and  inquire  into  all 
alleged  frauds  and  irregularities  at  said  election  for 
State's  Attorney,  and,  if  any  there  be,  to  present  evi- 
dence thereof  to  a  special  grand  jury  to  be  convened 
by  the  court  at  an  early  day  for  the  purpose  of  in- 
vestigating frauds  and  irregularities  alleged  to  have 
been  committed  at  said  election  and  to  prosecute  such 
person  or  persons  who  may  be  guilty  of  criminal  acts 
pertaining  to  said  election,  and  that  the  attorney  so 
appointed  be  clothed  with  all  the  necessary  authority 
to  act  as  special  State's  Attorney  in  accordance  with 
the  statute.  The  petition  alleges  that  soon  after  the 
election  held  on  November  5,  1912,  said  Cunnea  filed  a 
petition  in  the  Circuit  Court  to  contest  the  election  of 
Hoyne  to  the  oflSce  of  State's  Attorney;  that  during 
such  contest  proceedings,  several  of  the  defeated  can- 
didates for  the  office  made  various  charges  to  the  effect 
that  various  frauds  and  violations  of  the  election  law 
and  the  statutes  of  this  State  were  committed  by  the 
judges  and  clerks  of  election  in  counting  the  votes  of 
the  various  candidates  for  said  office;  that  the  peti- 
tioner did  not  participate  in  any  frauds  or  violations 
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of  the  election  law  at  said  election,  and  has  no  personal 
knowledge  of  any  such  frauds  committed  in  his  favor ; 
that  said  Cunnea,  Einaker  and  Haight  each  claims  or 
pretends  to  desire  to  prosecute  such  persons  who  may 
have  been  guilty  of  the  frauds  and  violations  of  the 
election  law,  the  ballot  law,  and  other  felonies  and  mis- 
demeanors which  they  claim  occurred  in  and  about  the 
counting  of  the  votes  and  ballots  cast  at  said  election, 
and  for  that  purpose  they  have  served  notice  on  said 
petitioner  that  they  will  request  Judge  Cooper  to  ap- 
point a  special  State's  Attorney,  and  to  convene  a 
special  grand  jury ;  that  said  Einaker  and  Cunnea  have 
made ,  allegations  in  said  contest  proceedings  to  the 
effect  that  gross  frauds  were  committed  in  and  about 
said  election,  but  petitioner  avers  that  such  allegations 
have  not  been  proved;  that  the  said  petition  of  said 
Einaker  and  Cunnea  about  to  be  filed  before  Judge 
Cooper,  requesting  the  appointment  of  a  special  State's 
Attorney  and  the  convening  of  a  special  grand  jury, 
is  not  made  in  good  faith,  and  is  for  the  purpose  of 
securing  the  appointment  as  such  special  State's  At- 
torney of  a  person  who  would  not  be  wholly  disinter- 
ested or  impartial  in  conducting  the  said  investigations 
of  frauds,  and  the  prosecutions  of  such  persons  as 
might  be  found  to  be  guilty  of  same,  and  would  not 
fairly  and  properly  present  the  evidence  relating  to 
said  alleged  frauds  before  the  said  special  grand  jury ; 
that  upwards  of  two  weeks  ago,  on  the  day  that  the 
regular  grand  jury  then  and  since  in  session  was  im- 
paneled, it  was  advised  and  instructed  by  Judge  Cooper 
to  consider  such  evidence  as  might  be  presented  to  it 
with  reference  to  any  frauds  and  irregularities  that 
may  have  been  perpetrated  in  the  election  aforesaid; 
that  at  that  time  the  said  Judge  Cooper,  in  instructing 
said  grand  jury  according  to  the  publication  of  said 
instruction  in  the  public  press,  invited  all  persons  hav- 
ing or  claiming  to  have  any  knowledge  of  frauds  or 
irregularities  in  said  election  to  communicate  such 
knowledge  to  the  court,  or  to  said  grand  jury;  that 
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said  petitioner  did  thereupon  publicly  announce  to  the 
press  of  the  city  of  Chicago  that  he  would  receive  and 
transmit  to  said  grand  jury  any  and  all  evidence  of 
any  such  alleged  frauds  or  irregularities ;  that  neither 
the  said  Cooper,  nor  any  of  the  opposing  candidates 
of  said  petitioner  at  said  election,  nor  any  other  per- 
son, has  presented  or  offered  to  present  to  the  grand 
jury  any  evidence  of  any  frauds  or  irregularities  in 
said  election,  although  they  had  full  opportunity  so  to 
do ;  that  by  reason  of  said  petitioner  being  a  success- 
ful candidate  at  said  election,  and  his  having  a  per- 
sonal interest  in  the  said  contest  now  pending  in  the 
Circuit  Court,  it  would  be  inexpedient  for  him  to,  pre- 
sent the  evidence  of  such  alleged  frauds  and  irregu- 
larities in  said  election  to  the  said  special  grand  jury, 
or  to  prosecute  any  person  or  persons  who  might  be 
indicted  by  said  special  grand  jury  for  such  frauds  or 
irregularities. 

Upon  the  presentation  of  said  petition  to  Judge 
Kersten  an  order  was  entered  finding  that  the  peti- 
tioner, Hoyne,  was  personally  interested  in  the  in- 
vestigation and  prosecution  of  persons  against  whom 
there  might  appear  to  be  just  and  reasonable  grounds 
to  establish  guilt  of  criminal  offenses  committed  in 
and  about  the  casting  of  ballots  and  counting  of  votes 
for  State's  Attorney  at  said  election,  and  appointing 
Clyde  L.  Day  special  State's  Attorney,  and  directing 
the  clerk  of  the  court  to  forthwith  issue  a  special  venire 
for  a  grand  jury  returnable  on  the  following  day,  May 
21, 1913,  when  said  grand  jury  should  be  convened  for 
the  sole  and  special  purpose  of  investigating  any  and 
all  frauds  and  irregularities  alleged  to  have  been  com- 
mitted in  and  about  the  casting  of  ballots  and  the 
counting  of  votes  for  the  election  of  State's  Attorney 
at  said  election. 

On  the  same  day.  May  20,  1913,  Clyde  L.  Day  took 
the  oath  of  office  as  special  State's  Attorney  and  a 
special  venire  for  a  grand  jury  was  issued  as  ordered. 

About  an  hour  later  on  the  same  day,  May  20, 1913, 
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counsel  for  Einaker,  Cunnea  and  Haiglit  presented  to 
Judge  Cooper  an  amended  petition  for  the  appoint- 
ment of  a  special  State's  Attorney  and  the  calling  of 
a  special  grand  jnry,  which  petition  was  then  ordered 
by  the  court  to  be  filed  nunc  pro  tunc^SiS  of  the  preced- 
ing day,  May  19, 1913,  and  thereupon  said  petition  was 
so  filed  as  ordered  and  a  hearing  on  the  matters  in- 
volved in  said  petition  was  set  for  May  22d,  follow- 
ing. On  May  22d  the  parties  appeared  before  Judge 
Cooper,  when  and  where  a  partial  hearing  was  had 
and  a  further  hearing  was  continued  to  May  27th,  fol- 
lowing. On  May  27th,  upon  the  Court 's  own  motion,  a 
further  hearing  was  continued  to  May  29th,  following. 
On  May  29th  the  Court  (Judge  Cooper)  directed  the 
clerk  to  forthwith  issue  a  special  venire  for  a  special 
grand  jury  returnable  June  6,  1913,  and  also  then  al- 
lowed the  prayer  of  the  petition  for  the  appointment 
of  a  special  State's  Attorney,  and  reserved  the  entry 
of  an. order  appointing  such  special  State's  Attorney 
until  a  later  date.  On  June  2,  1913,  the  Court  (Judge 
Cooper)  entered  an  order  appointing  John  E.  Northup 
special  State's  Attorney  to  be  and  appear  before  the 
special  grand  jury  theretofore  summoned,  with  full 
power  and  authority  in  said  Northup  as  such  special 
State's  Attorney  to  conduct  investigations  into  any 
matters  proper  for  said  special  grand  jury  to  inquire 
into  as  charged  by  the  court.  On  the  same  day,  in  pur- 
suance to  such  appointment,  the  said  Northup  qualified 
as  special  State 's  Attorney  by  taking  the  oath  of  ofl5ce 
and  tendering  his  official  bond,  which  was  then  ap- 
proved and  filed. 

The  arguments  of  counsel  cover  a  wider  scope  than 
is  necessary  to  the  consideration  and  determination 
of  the  two  dependent  controlling  questions  involved 
in  the  case.  First,  whether  or  not  the  appointment  by 
the  court  of  an  attorney  as  special  State's  Attorney 
to  prosecute,  instead  of  the  State's  Attorney,  in  cer- 
tain cases  authorized  by  the  statute,  constitutes  such 
appointee  the  incumbent  of  an  office  within  the  mean- 
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ing  of  the  Constitution  and  laws,  so  that  his  right  and 
title  thereto  may  be  tested  in  a  quo  warranto  proceed- 
ing. If  this  inquiry  must  be  determined  in  the  aflBrma- 
tive,  then,  second,  whether  or  not  the  appointment  by 
Judge  Cooper  of  the  respondent,  John  E.  Northup,  as 
special  State's  Attorney  to  prosecute  alleged  offenders 
of  the  election  laws  at  the  general  election  held  No- 
vember 5,  1912,  was  authorized,  and  constituted  said 
respondent  a  special  State's  Attorney  de  jure. 

Neither  the  regularity  of  the  proceedings,  wherein 
a  special  grand  jury  was  convened  by  Judge  Cooper, 
nor  the  integrity  of  said  special  grand  jury,  as  being 
lawfully  authorized  to  act  in  the  premises,  are  properly 
involved  in  this  case.  No  such  necessary  relation 
exists  between  the  appointment  of  a  special  State's 
Attorney  and  the  convening  of  a  special  grand  jury 
as  that  an  inquiry  into  the  functions  of  the  court  in 
one  particular  may  influence  a  determination  of  the 
functions  of  the  court  in  the  other  particular. 

On  behalf  of  petitioner,  Hoyne,  it  is  insisted  that  the 
decision  of  the  Supreme  Court  in  Lavin  v.  Board 
Com'rs  Cook  County,  245  111.  496,  conclusively  estab- 
lishes the  position  of  a  special  State's  Attorney  to  be 
an  oflSce  as  distinguished  from  a  mere  employment  or 
agency.  The  decision  in  the  Lavin  case  in  its  entirety 
was  concurred  in  by  a  bare  majority  of  the  court  A 
separate  opinion  concurred  in  by  three  of  the  justices 
expressly  withholds  assent  to  the  proposition  that  by 
the  appointment  of  an  attorney  as  special  State's  At- 
torney to  prosecute  particular  causes  he  became  an 
officer  de  facto  or  otherwise.  Such  separate  opinion 
continues  as  follows : 

"An  office  is  defined  in  the  constitution  as  being  *a 
public  position  created  by  the  constitution  or  law,  con- 
tinuing during  the  pleasure  of  the  appointing  power, 
or  for  a  fixed  time,  with  a  successor  elected  or  ap- 
pointed.' (Const,  art.  5,  sec.  24.)  The  appointment 
by  the  court  of  an  attorney  to  prosecute,  instead  of  the 
State's  attorney,  in  certain  cases  authorized  by  the 
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statute,  does  not  constitute  such  attorney  an  officer  but 
confers  merely  a  temporary  authority  for  a  special 
occasion,  which  falls  within  the  constitutional  defini- 
tion of  an  employment  as  *  an  agency,  for  a  temporary 
purpose,  which  ceases  when  that  purpose  is  accom- 
plished.* (Const,  art.  5,  sec.  24;  Bunn  v.  People,  45 
111.  397;  People  v.Loeffler,  175  id.  585.) '' 

The  opinion  of  the  majority  of  the  court  is  admit- 
tedly open  to  the  construction  that  the  position  of 
special  State 's  Attorney  is  an  office  and  that  a  special 
State's  Attorney  is  an  officer,  within  the  meaning  of 
the  Constitution  and  laws,  and  in  view  of  the  fact  that 
the  separate  opinion  specifically  expresses  the  dissent 
of  the  minority  of  the  court  upon  those  propositions 
we  are  unable  to  escape  the  conclusion  that  the  pre- 
cise status  of  a  special  State's  Attorney  was  consid- 
ered by  the  court  as  being  involved  in  the  case,  and  as 
being  determined  by  the  opinion  which  was  concurred 
in  by  a  majority  of  the  court.  Following  the  decision 
in  the  Lavin  case,  supra,  it  must  be  held  that  the  ap- 
pointment of  the  respondent,  Northup,  as  special 
State's  Attorney,  if  authorized,  constituted  his  ap- 
pointment to  an  office  and  that  upon  his  qualification 
as  such  special  State's  Attorney  he  became  the  in- 
cumbent of  an  office  within  the  meaning  of  the  Con- 
stitution and  laws. 

It  is  said  that  the  order  entered  by  Judge  Cooper 
appointing  the  respondent,  Northup,  special  State's 
Attorney  is  void.  We  shall  consider  the  several 
grounds  urged  in  support  of  such  contention  in  so  far 
as  the  same  are  pertinent  in  the  order  of  their  pre- 
sentment : 

First,  that  there  is  no  showing  in  the  petition  pre- 
sented to  Judge  Cooper  that  State's  Attorney  Hoyne 
was  interested  in  any  frauds  committed  in  the  gen- 
eral election  held  on  November  5,  1912. 

The  facts  relating  to  the  frauds  and  irregularities 
alleged  in  the  petition  to  have  been  practiced  at  said 
election  are  set  forth  with  sufficient  definiteness  to  in- 
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form  the  court  that  the  public  interest  required  that 
the  offenders  should  be  prosecuted.  The  petition  fur- 
ther informs  the  court  that  Mr.  Hoyne,  together  with 
other  persons  named,  were  candidates  of  their  respec- 
tive political  parties  for  the  oflSce  of  State's  Attorney 
at  said  election,  and  alleges  that  the  frauds  and  ir- 
regularities charged  to  have  been  practiced  at  said 
election  were  committed  in  pursuance  to  an  organized 
effort  to  accomplish  the  election  of  Hoyne.  The  state- 
ment in  the  petition  that  Hoyne  was  **  interested  in  the 
investigation  of  election  frauds  in  connection  with  the 
election  of  State's  Attorney"  was  merely  the  conclu- 
sion of  the  petitioners  perhaps  not  aptly  phrased,  but 
the  facts  set  forth  in  the  petition  sufficiently  informed 
the  court  that  Hoyne  was  '* interested"  in  the  ** cause 
or  proceeding,"  which  it  was  or  might  be  his  duty  to 
prosecute,  following  the  language  of  the  statute.  The 
charges  in  the  petition  with  reference  to  frauds  and 
irregularities  committed  at  the  general  election  held 
November  5,  1912,  were  also  sufficiently  broad  to  in- 
volve the  interests  of  persons  who  were  then  candi- 
dates for  offices  other  than  the  office  of  State's  Attor- 
ney. It  is  a  matter  of  common  knowledge,  as  to  which 
the  courts  cannot  feign  ignorance,  that  under  the  exist- 
ing system  wherein  candidates  for  public  offices  are 
affiliated  with  and  nominated  by  the  respective  political 
parties  to  which  they  belong,  and  the  voters  generally 
are  affiliated  with  political  parties  of  their  choice, 
charges  affecting  the  integrity  of  the  election  of  any 
one  of  the  candidates  nominated  by  a  certain  political 
party  almost  necessarily  involve  the  interests  of  each 
of  the  other  candidates  nominated  by  that  political 
party.  The  verified  petition  alleges  facts  sufficient  to 
justify  the  court  in  the  exercise  of  its  judicial  discre- 
tion in  holding  that  State's  Attorney  Hoyne  was  so 
interested  in  the  cause  or  proceeding  in  question  as  to 
warrant  the  appointment  of  a  special  State 's  Attorney 
to  prosecute  said  cause  or  proceeding. 
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Second,  that  Judge  Kersten  had  already  acquired 
jurisdiction  of  the  investigation  and  prosecution  for 
frauds  committed  in  the  election  of  State's  Attorney, 
and  the  assumption  thereafter  by  Judge  Cooper  of 
such  jurisdiction  was  without  warrant  of  law. 

It  is  a  suflScient  answer  to  this  contention  to  say  that 
the  scope  of  the  investigation  and  prosecution  involved 
in  the  petition  presented  to  Judge  Cooper  and  in  the 
order  entered  upon  said  petition  is  so  much  more  com- 
prehensive than  that  involved  in  the  petition  presented 
to  Judge  Kersten  and  the  order  entered  thereon,  that 
the  pendency  of  the  proceeding  before  Judge  Kersten 
upon  the  petition  of  Mr.  Hoyne  did  not  as  a  matter 
of  law  preclude  Judge  Cooper  from  assuming  juris- 
diction to  hear  and  act  upon  the  petition  presented  to 
him.  Furthermore,  it  appears  from  the  record  that 
the  original  petition  of  Einaker,  Cunnea  and  Haight 
for  the  appointment  of  a  special  State 's  Attorney  was 
presented  to  Judge  Cooper  on  Mav  19th,  and  that 
Judge  Cooper  then  assumed  jurisdiction  of  the  sub- 
ject-matter  there  involved,  and  that  on  May  20th,  the 
day  following,  said  petition  as  amended  was  directed 
by  Judge  Cooper  to  be  filed  mmc  pro  tunc  as  of  May 
19th.  It  is  practically  conceded  that  if  Judge  Cooper 
acquired  jurisdiction  of  the  subject-matter  in  question 
on  May  19th,  the  order  subsequently  entered  by  him 
providing  for  the  appointment  of  the  respondent, 
Northup,  as  special  State's  Attorney  to  prosecute 
alleged  offenders  of  the  election  laws  of  the  election 
held  on  November  5,  1912,  in  so  far  as  said  order  in- 
volved the  prosecution  of  such  alleged  offenders  for 
frauds  and  irregularities  affecting  the  election  of 
State's  Attorney,  was  not  unauthorized. 

It  will  be  observed  that  the  proceedings  had  before 
Judge  Cooper  on  May  19th  and  May  20th  were  had  at 
the  same  term,  both  of  said  days  being  days  of  the 
May  term,  1913,  of  the  Criminal  Court.  It  is  well 
settled  that  at  the  same  term  all  proceedings  rest  in 
the  breast  of  the  judge  of  the  court,  and  he  can  amend 
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his  record  according  to  the  facts  within  his  own  knowl- 
edge. Hansen  v.  Schlesinger,  125  111.  230;  West  Chi- 
cago  St.  R.  Co.  v.  Morrison,  Adams  S  Allen  Co.,  160 
111.  288.  The  record  of  the  proceedings  had  before 
Judge  Cooper  on  May  19th,  relative  to  the  presenta- 
tion to  him  of  the  original  petition  for  the  appoint- 
ment of  a  special  State's  Attorney  and  of  the  action 
of  the  court  with  respect  thereto,  even  if  based  solely 
upon  facts  within  the  personal  knowledge  of  the  judge, 
imports  verity,  and  such  record  constitutes  a  sufficient 
note  or  memorandum,  if  any  such  was  necessary,  upon 
which  to  predicate  the  nunc  pro  tunc  order  entered  on 
May  20th  directing  the  clerk  to  file  the  amended  peti- 
tion as  of  May  19th. 

We  conclude  that  Judge  Cooper  acquired  jurisdic- 
tion of  the  subject-matter  of  the  proceedings  involv- 
ing the  appointment  of  the  respondent,  Northup,  as 
special  State's  Attorney  on  May  19th,  and  that  the 
subsequent  appointment  by  him  in  said  proceedings  of 
said  Northup  as  such  special  State 's  Attorney  was  and 
is  valid. 

We  cannot  give  our  assent  to  the  doctrine  that  the 
exercise  of  judicial  power  to  appoint  a  special  State's 
Attorney  can  only  be  invoked  at  the  instance  and  upon 
the  petition  of  the  State's  Attorney.  True,  the  juris- 
diction of  the  court  in  that  respect  may  be  thus  in- 
voked, but  such  jurisdiction  may  also  be  properly  in- 
voked by  the  court  upon  its  own  motion  or  upon  the 
petition  of  a  citizen. 

We  refrain  from  a  discussion  of  other  contentions 
which  upon  the  record  before  us  involve  purely 
academic  questions. 

In  People  v.  Sullivan,  247  111.  176,  it  is  said : 
^  **  Whether  leave  shall  be  granted  to  file  an  informa- 
tion in  the  nature  of  quo  warranto  is  in  a  large  meas- 
ure within  the  sound  discretion  of  the  court.  Such 
discretion,  however,  is  not  to  be  exercised  arbitrarily 
but  in  accordance  with  principles  of  law." 

There  was  no  abuse  by  the  Circuit  Court  of  its  dia- 
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cretion  in  denying  leave  to  file  the  information  sought 
to  be  filed  in  this  case  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

OUnion  on  Petition  fob  Beheabing. 

Peb  Curiam.  In  the  petition  for  a  rehearing  of  this 
cause  filed  by  plaintiff  in  error  it  is  urged  that  in  the 
opinion  heretofore  filed  this  court  misconceived  the 
facts,  erroneously  construed  the  law  and  overlooked 
the  authorities  cited  by  plaintiff  in  error  in  the  re- 
spects following: 

First,  that  it  is  a  misnomer  to  speak  of  the  petition 
which  was  presented  to  Judge  Cooper  on  May  20th  as 
an  amended  petition. 

This  case  was  properly  considered  and  determined 
here  upon  the  record  as  actually  made  and  not  upon 
casual  remarks  of  court  and  counsel  in  the  course  of 
certain  proceedings  preliminary  to  the  action  of  the 
court,  as  evidenced  by  the  record  actually  made.  The 
recitals  in  the  record  of  the  proceedings  had  before 
Judge  Cooper  on  May  19th  upon  the  presentation  of 
the  original  petition  of  Binaker,  Cunnea  and  Haight 
are,  in  part,  as  follows : 

**And  counsel  for  said  petitioners  now  here  present 
a  petition  to  this  court,  praying  for  the  appointment 
of  a  special  State's  Attorney  to  investigate  election 
frauds,  and  it  appearing  to  the  court  that  said  peti- 
tion is  insufficient  the  court  of  its  own  motion  suggests 
that  said  petition  be  amended  which  was  done. 

And  it  is  ordered  by  the  court  that  counsel  for  said 
petitioners  serve  notice  on  the  State 's  Attorney  of  the 
time  of  presentment  of  said  petition  to  this  court  ^' 

It  is  submitted  that  the  designation  of  the  petition 
which  was  presented  to  Judge  Cooper  on  May  20th  as 
the  ''amended  petition'*  or  the  ''petition  as  amended'* 
is  fully  justified  by  the  record  as  actually  made.  The 
record  discloses  that  the  petition  which  was  presented 
to  Judge  Cooper  on  May  19th  was  amended  on  the 
same  day  and  there  is  no  pretense  that  this  was  not 


652  Appellate  Courts  of  Illinois, 

The  People  v.  Northup,  184  111.  App.  638. 

the  same  petition  that  was  presented  to  Judge  Cooper 
on  May  20tk 

Second,  that  this  court  misconceived  the  facts  wheii 
it  stated  that  Judge  Cooper  assumed  jurisdiction  of 
the  petition  on  May  19th.  # 

The  recitals  in  the  record  as  above  set  forth  un- 
questionably disclose  an  assumption  by  Judge  Cooper 
of  jurisdiction  of  the  petition  which  was  presented  to 
him  on  May  19th.  The  court  then  directed  the  peti- 
tion to  be  amended,  noted  the  actual  making  of  such 
amendment  and  ordered  the  petitioners  to  serve  notice 
on  the  State's  Attorney  of  the  time  of  presentment  of 
said  petition.  It  is  clear  that  by  *  *  said  petition,  * '  no- 
tice of  presentment  of  which  was  ordered  to  be  given, 
was  meant  the  amended  petition  or  the  petition  as 
amended. 

Third,  that  the  court  misconstrued  the  law  relative 
to  the  entry  of  a  nunc  pro  tunc  order  and  overlooked 
the  authorities  cited  by  plaintiff  in  error  upon  that 
question.    . 

As  the  proceedings  in  question  were  had  at  the  same 
term  and  rested  in  the  breast  of  the  judge,  no  note 
or  memorandum  upon  which  to  predicate  a  nunc  pro 
tunc  order  was  absolutely  essential  to  authorize  the 
entry  of  such  an  order.  All  of  the  authorities  cited  by 
plaintiff  in  error  relate  to  the  necessity  of  some  note 
or  memorandum  made  at  the  term  at  which  the  pro- 
ceedings were  had  to  authorize  the  entering  of  a  mmc 
pro  tunc  order  at  a  subsequent  term.  The  authori- 
ties cited  are,  therefore,  not  in  point. 

The  petition  for  a  rehearing  is  denied. 

Petition  denied. 
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ABATEMENT  AND  REVTVALu 
Plea  to  furUdiction— when  may  be  stricken,    p.  826. 

ACCOUNT. 
Partners — ^when  award  properly  set  aside,    p.  133. 

ACCOUNT.  ACTION  ON. 
Evidence — ^when  sufficient  to  sustain  verdict  for  plaintiff,    p.  37. 

ACTION  ON  THE  CASE. 
Bet-off — when  improper,    p.  338. 

ACTIONS  AND  DEFENSES. 

Attachment  bond — when  action  lies  on.    p.  185. 

Board  of  Agriculture — when  not  liable  for  personal  Injuries  sus- 
tained at  State  Fair.    p.  191. 

Civil  proceedings — when  suits  for  penalties  are.    p.  59. 

Demand — ^when  unnecessary  before  suit.    p.  456. 

Foreign  corporations — when  may  sue  in  this  state,    p.  502. 

Quo  warranto — ^what  is  nature  of  remedy,    p.  71. 
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p.  598. 

ADMINISTRATION. 

Advancement — when  receipt  for  not  evidence  of  settlement  for  labor 

performed  for  deceased,    p.  128. 
Claims — how  may  be  enforced,    p.  326. 

when  claimant  may  Intervene  In  partition  proceeding,    p.  326. 

when  contract  by  decedent  to  pay  daughter  for  waiving  claim 
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AGEINTS. 
See  Principal  and  Agent. 

AGRICULTURE. 

State  Board  of — when  not  liable  for  negligence  of  officers  and  em- 

ployes.    p.  191. 
when  not  liable  for  personal  injuries  at  State  Fair.    p.  19L 

AX.TERATION  OF  INSTRUMENTS. 

Filling  in  blanks — ^when  not  an  alteration,    p.  266. 

Guaranty  contract — what  questions  are  for  court  and  jury.    p.  266. 

AMENDMENTS. 

Declaration — when  refusal  to  allow  reversible,    p.  185. 
Pleading — when  discretionary,     p.  185. 
8t(Uute  permitting — how  construed,    p.  185. 

ANIMALS. 

Breach  of  warranty  in  sale  of — when  question  for  Jury.    p.  255. 
Carriers — when  not  liable  for  failure  to  unload  during  snow  storm. 

p.  322. 
Insurance — when   evidence   insufficient   to   show   misrepresentation 

or  lack  of  care.    p.  375. 
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trespassing  turkeys,    p.  316. 

when  owner  of  farm  not  entitled  to  kill  trespassing  turkeys. 
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APPEALS  AND  ERRORS. 

Abstract  instructions — when  prejudicial,    p.  445. 
Abstract 'of  record — how  rule  as  to  construed,    p.  431. 
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Argument  of  counsel — when  improper,    p.  377. 
Bankruptcy — what  damages  recoverable  in  action  on  appeal  bond. 

p.  528. 

when  appeal  bond  not  effective  as  supersedeas,    p.  528. 

Bill  of  exceptions — ^how  should  appear  In  abstract,    p.  431. 

what  constitutes  disability  of  Judge  to  sign.    p.  434. 

when  construed  against  appellant,    p.  17. 
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when  proper,    p.  324. 

Disobedience  of  erroneous  instruction — when  not  available,    p.  491. 

Errors  affecting  parties  appealing — ^when  not  considered,    p.  87. 

Evidence — when  admission  harmless,    p.  321. 

when  error  in  refusing  not  presented  for  review,    p.  431. 

when  exclusion  of  evidence  of  subornation  of  witnesses  re- 
versible,   p.  38. 

Failure  to  join  issue  on  plea — ^when  cannot  be  urged,    p.  293. 

Finality  of  decree — ^when  not  affected  by  provisions  therein,    p.  549. 

Final  judgment — when  Appellate  Court  may  enter,    pp.  303,  528. 

when  Judgment  for  costs  against  interpleaders  in  attachment 

not.    p.  223. 

Findings — ^when  will  not  be  set  aside,    p.  428. 

Findings  of  chancellor — when  not  disturbed,    p.  444. 

Freehold — when  involved,    p.  473. 

Harmless  error — when  admission  of  evidence  as  to  appliances  harm- 
less,   p.  14. 

when  admission  of  incompetent  evidence  harmless,    p.  533. 

when  admission  of  models  of  appliances  harmless,    p.  14. 

when  exclusion  of  evidence  harmless,    pp.  74,  298. 

when   failure  to   define  care  required  of   plaintiff   harmless. 

p.  64. 

when  inflammatory  remarks  of  counsel  harmless,    p.  89. 

when  instruction  in  chancery  case  harmless,    p.  261. 

when    instruction    on    preponderance    of    evidence    harmless. 

p.  489. 

when  instruction  stating  abstract  proposition  harmless,    p.  357. 

when  irregularity  during  trial  harmless,    p.  163. 

when  overruling  demurrer  to  replication  harmless,    p.  259. 

when  proof  of  removal  of  appliances  subsequent  to  accident 

harmless,    p.  14. 

when    questions    of    court    concerning    appliances    harmless. 

p.  14. 
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Harmless  error — ^when  refusal  of  instruction  harmless,  pp.  33,  42, 
255. 

when  refusal  of  interrogatories  harmless,    p.  534. 

when  sustaining  objections  to  questions  on  cross-examination 

harmless,    p.  64. 

Instructions — when  prejudicial  as  assuming  facts,    p.  618. 

when  refusal  not  erroneous,    p.  298. 

when  reversibly  misleading,    p.   76. 

Interlocutory  judgment — ^when  without  Jurisdiction  on  appeal  from, 
p.  223. 

Joint  judgment — ^when  to  be  reversed  against  all  defendants,    p.  113. 

Judgment — what  is  effect  of  order  vacating  after  filing  approval  of 
appeal  bond.    p.  869. 

when  trial  court  has  Jurisdiction  to  vacate  after  filing  of  ap- 
peal bond.    p.  869. 

Justices  of  the  peace — ^when  appearance  of  appellant  insuflicient  to 
confer  Jurisdiction,    p.  197. 

^—  when  transcript  insuflicient  to  confer  Jurisdiction,    p.  197. 

when  transcript  suflicient  to  confer  Jurisdiction,    p.  197. 

when  without  Jurisdiction  of  appeal    p.  197. 

when  without  Jurisdiction  to  dismiss,    p.  197. 

Misjoinder  of  counts — when  objection  made.    p.  456. 

Objection — how  may  be  made  to  oral  instructions,    p.  569. 

Presumptions — ^when  correct  statement  of  facts  not  filed,    p.  60. 

when  presumed  that  certificate  to  statement  of  facts  signed  in 

apt  time.    p.  60. 

when  presumed  that  replication  was  filed,    p.  431. 

when  proceedings  in  Circuit  Court  presumed  regular,    p.  434. 

when  statement  of  facts,  stenographic  report  or  bill  of  excep- 
tions not  filed,    p.  61. 

when  sufficiency  of  notice  to  place  cause  on  short  cause  cal- 
endar presumed,    p.  434. 

Propositions  of  fact — when  essential  to  preserve  questions  for  re- 
view,   p.  247. 

Propositions  of  lau) — when  essential  to  preserve  questions  for  re- 
view,   p.  247. 

when  refusal  to  mark  reversible,    p.  427. 

Record — what  necessary  to  make  motion  for  leave  to  file  plea  part 
of.    p.  340. 

when  shows  basis  for  order  to  file  amended  petition  nunc  pro 

tunc,    p.  638. 

when  stipulation  of  facts  not  part  of.    p.  60. 

Refusal  to  direct  verdict — ^when  waived,    p.  547.      ^ 

Remand — ^when  special  pleas  filed  after,  demurrable,    p.  255. 

Remarks  of  counsel — when  not  cured  by  ruling  of  court    p.  396. 

when  prejudicial,    p.  255. 

when  refusal  of  new  trial  not  error,    p.  538. 
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Requested  instructions — ^when  not  reversible.  When  refusal  not 
error,    pp.  357,  362,  387. 

Review — what  questions  considered,    p.  577. 

when  nothing  presented  for  on  trial  by  court    p.  297. 

when  questions  not  preseryed  for.    p.  437. 

Rules  of  Municipal  Court — when  not  Judicially  noticed,    p.  605. 

Saving  questions — ^how  objections  to  instructions  preserved,    p.  59. 

what  necessary  to  preserve  ruling  on  motion  to  direct  verdict 

p.  48. 

what  objections  presented  for  review,    p.  357. 

when  admission  of  evidence  not  preserved,    p.  534. 

when  motion  for  new  trial  neciassary  to  preserve  special  find- 
ings,   p.  48. 

when  objection  for  variance  not  preserved,    p.  489.     . 

Short  cause  calendar — ^when  sufficiency  of  notice  not  reviewable, 
p.  434. 

Statement  of  claiwi'— when  objection  not  preserved  for  review,    p.  30. 

Statement  of  facts — when  certificate  of  trial  Judge  conclusiva    p.  60. 

Stay  tond — ^what  evidence  inadmissible  in  action  on.    p.  507. 

when  payment  or  discharge  not  a  defense,    p.  507. 

— ^  when  surety  estopped  by  terms  of  bond.    p.  507. 

when  surety  estopped  tovdeny  validity  of  Judgment    p.  507. 

Stenographic  report — when  improperly  filed  nunc  pro  tunc.    p.  49. 

when  sufficient    p.  50. 

Sustaining  demurrer  to  plea — when  cannot  be  complained  of.    p.  271. 

Time  for  perfecting — where  previous  order  was  vacated  and  reen- 
tered with  amendments,    p.  40. 

Transcript  of  record — ^what  must  contain  to  review  striking  of  set- 
off,   p.  61. 

Verdict — when  sustained,    p.  163. 

Witnesses — ^when  exclusion  of  question  on  direct  examination  error, 
p.  340. 

APPEARANCB. 

Appeals  from  justices — ^when  appearance  of  appellant  insufiiclent  to 
confer  Jurisdiction,     p.  197. 

APPELLATE  COURT. 

Decision  on  fotmer  appea^— when  conclusive,    pp.  817,  410. 
Final  judgment — ^when  may  be  entered,    pp.  303,  528. 
Rule*  as  to  abstract  of  record — ^how  construed,    p.  431* 

ARBITRATION  AND  AWARD. 

Award — ^when  allowance  of  salary  to  partner  on  bill  to  set  aside 
not  error,    p.  133. 

Vol  CLXXXrv  it 
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Award — ^when  decree  setting  aside  in  part  sufficient    p.  133. 

when  findings  setting  aside  sustained  by  evidence,    p.  133. 

when  not  set  aside  in  its  entirety,    p.  133. 

ARCHITECTS. 

OommUsiotu — ^when  contractors  not  Jointly  liable  for.    p.  537. 
0<mtr<ict9 — ^when  decision  conclusive,    p.  476. 

ARGUMENT  OF  COUNSEL. 

OloHng  argument — ^what  Improper,    p.  377. 
Cure — when  ruling  of  court  insufficient    p.  396. 
Improper — when  prejudicial,    p.  255. 

when  refusal  of  new  trial  not  an  abuse  of  discretion,    p.  638. 

Inflammatory  remark9-^Yfh&i  harmless,    p.  89. 
Reading  tettimony  to  jury — ^when  not  misread,    p.  34. 
Remarks — when  improper,    p.  395. 

ARREST. 

Custody — ^when  authorized  to  detain  arrested  person  over  night 

p.  273. 
Warrant — when  officer  Justified  In  making  without    p.  273. 

ASSAULT  AND  BATTERY. 

Evidence — ^when  sufficient  to  sustain  verdict  for  plaintiff,    p.  33. 
Spitting  on  person—when  verdict  for  plalntlft  sustained,    p.  89. 

ASSIGNMENTS. 

Notice  of  UahiUties— when  assignee  of  rights  under  contract  takes 

with  notice  of.    p.  509. 
Privity  of  estate — ^when  transfer  of  rights  under  contract  operates 

to  establish,    p.  509. 

ASSUMPSIT. 

Money  had  and  received — what  is  nature  of.    p.  456. 

Person  receiving   money  for  use  of  another — when   lies   against 

p.  456. 
Set-off — when  proper  In.    p.  338. 
Wrongful  release  of  mortgage — ^when  declaration  states  cause  of  ai> 

tion.    p.  272. 
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ATTACHMENT. 

Appeal — ^when  judgment  for  costs  against  interplead^s  In  attach- 
ment not  final,    p.  223. 
Bond — ^when  action  lies  on.    p.  185. 
Default — ^when  plaintiff  entitled  to  Judgment  by.    p.  463. 
Issues — ^when  verdict  properly  directed  for  defendant,    p.  50. 
Judgment — when  sustained  by  evidence,    p.  458. 
Ownership — when  findings  as  to  not  sustained  by  evidence,    p.  303. 

ATTORNEYS. 

Actions  for  wages — ^what  persons  entitled  to  attorney's  fees.    p.  284. 

when  question  for  allowance  of  fees  for  court,    p.  284. 

Fees — when  bill  in  partition  insufficient  to  entitle  complainant  to. 

p.  348. 
lAen — ^when  attorney  not  entitled  to  equitable  on  Judgment,    p.  391. 
when  evidence  shows  want  of  good  faith  in  serving  notice. 

p.  677. 

AUCTIONS. 

Purchaser— when  not  entitled  to  complain  that  he  did  not  get  full 

amount  paid  for.    p.  283. 
Rescission — when  purchaser  entitled  to  rescind  for  mlsrepresentar 

tion.    p.  437. 

automobil.es. 

Care  in  driving — ^when  instruction  erroneous,    p.  362. 
Damages — what  is  measure  of,  for  injury  to.    p.  78. 
Evidence  of  cost  of  repairs — ^when  admissible,    p.  78. 
Opinions — ^when  admissible  as  to  cost  of  repair,    p.  78. 

BANKRUPTCY. 

Adjudication — ^when  res  adjudicata.    p.  698. 

Appeai  hond — what  damages  recoverable  in  action  on.    p.  528. 

when  not  effective  as  supersedeas,    p.  528. 

Estoppel — ^when  acts  of  parties  do  not  create,    p.  598. 
Interlocutory  order — when  not  conclusive  as  to  decision  of  court 

p.  598. 
Partnership — ^when  discharge  of  firm  releases  partners,    p.  598. 

BILL  OF  EXCEPTIONS. 

Abstract — how  matter  to  be  arranged  in.    p.  431. 
Construction — ^when  construed  against  appellant    p.  17. 
when  uhcertain  as  to  grounds  for  ruling,    p.  17. 
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Evidence — ^when  must  contain  all  of.    p.  34. 

Rules  of  Municipal  Court — when  muat  be  presented  by.    p.  487. 

Signinff—YfhB,t  constituteB  disability  of  trial  judge,    p.  434. 

what  effect  where  signed  by  other  than  proper  Judge,    p.  43^ 

BILLS  OF  LADING. 
Title  to  ffoodB — ^when  seller  la  made  consignee,    p.  621. 

BOARD  OP  AGRICULTURE. 

Injuries  at  State  Fair — when  not  liable  for.    p.  191. 

Officers  and  employes — ^when  not  liable  for  negligence  of.    p.  191. 

^  BONDS. 

Action  on — ^when  judgment  against  dramshop  keeper  conclusive. 

p.  233. 

when  nil  dehet  Improper,    p.  233. 

Attachment — ^when  action  lies  on.    p.  185. 

Guardian — when  record  shows  suit  on  in  name  of  People,    p.  506. 

Stay  liond — what  evidence  inadmlflslble  in  action  on.    p.  507. 

what  not  a  defense  in  action  on.    p.  507. 

when  surety  estopped  by  terms  of.    p.  507. 

Yalidity — when   cannot   be  attacked   for   misapplication   of   funds 

raised  to  pay.    p.  456. 

BROKERS. 

Commissions — ^what  necessary  as  to  performance,    p.  239. 

when  entitled  to  though  contract  between  parties  made  by  mis- 
take,   p.  570. 

when  evidence  insufficient  to  show  right  to.    p.  886. 

when  instruction  not  objectionable,    p.  357. 

when  Judgment  for  principal  not  sustained  by  evidence,    p^  500. 

when  not  the  procuring  cause  in  securing  purchaser,    p.  289. 

Evidence — ^when  conversation  between  broker  and  prospective  cus- 
tomer admissible,    p.  500. 

Procuring  cause — ^when  broker  i&    p.  600. 

when  question  for  Jury.    p.  357. 

Terms  of  saie — ^when  must  be  accepted,    p.  IS. 

when  willingness  of  purchaser  to  accept  not  shown,    p.  13. 

BUILDING  AND  CONSTRUCTION  CONTRACTS. 

Architects — ^when  decision  of  conclusive,    p.  475. 
Delay — when  owner  not  entitled  to  damages  for.    p.  87. 
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CAPIAS  AD  SATISFACIEJNDUM. 

Default   judgment — ^what   presumed   from   in   slander   proceeding. 

p.  696. 
Petition  for  release — ^wliat  admlaslble  in  evidence  under,    p.  596. 

CARRIERS. 

Baggage — ^what  constitutes  proper,    p.  287. 

when  evidence  as  to  value  of  lost  necessary,    p.  19. 

when  goods  received  as.    p.  19. 

when  liable  for  baggage  stolen  from  baggage  room.    p.  287. 

when  responsible  in  accepting  articles  as.    p.  19. 

Bill  of  lading — ^when  evidence  sufficient  to  show  ownership  by  plain- 
tiff,   p.  80. 

Carmack  amendment — ^how  liability  of  carriers  on  interstate  ship- 
ments affected  by.    p.  202. 

Claim  for  loss — when  endorsement  on  receipted  freight  bill  extends 
time  for  filing,    p.  202. 

when  extension  of  time  for  filing  not  a  violation  of  Interstate 

Commerce  rules,    p.  202. 

Contract  limiting  liability — how  afTected  by  Carmack  amendment 
p.  202. 

when  governs  in  interstate  shipment  of  live  stock,    p.  202. 

Discrimination — when  guilty  of  in  freight  charges,    p.  369. 

Employe  riding  on  pass — when  is  passenger  for  hire.    p.  489. 

Instructions — when  not  misleading,    p.  75. 

Live  sto^k — when  not  liable  for  failure  to  unload  during  snow 
storm,    p.  322. 

Pass — ^when  exemption  from  liability  on  back  of,  invalid,    p.  489. 

Title  to  goods — ^when  seller  is  made  consignee  in  bill  of  lading, 
p.  621. 

CHANCERY. 

Bill — ^how  character  determined,    p.  549. 

Bill  in  partition — ^when  insufficient  to  entitle  complainant  to  attor- 
ney's fees.    p.  348. 

Bill  to  enjoin  nuisance — ^when  sufficient  on  demurrer,    p.  166. 

when  sufficient  to  confer  Jurisdiction,    p.  166. 

BiU  to  set  aside  award — when  allowance  of  salary  to  partner  not 
error,    p.  133. 

Decree — ^when  affirmed  on  modification,    p.  474. 

when  finality  not  aftected  by  provisions  therein,    p.  549. 

when  not  a  bar  to  action  for  brokers'  commission,    p.  86. 

Dismissal  of  IHll — when  fraudulent  where  effect  is  to  defeat  inter- 
vener's claim,    p.  326. 

Dram  shops — ^when  bill  will  not  lie  to  close,    p.  279. 
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Equitable  lien — when  attorney  not  entitled  to  on  Judgment,    p.  391. 

Findings — ^when  not  disturbed,    p.  444. 

Findings  of  facts — when  decree  should  not  contain,    p.  474. 

Forfeiture  for  nonpayment  of  rent — when  relieved  a«;aln8t.    p.  476. 

Forfeitures — ^when  not  enforceable  In.    p.  549. 

Instructions — ^when  error  in  harmless,    p.  261. 

Laches — ^when  bill  to  enjoin  nuisance  not  barred  by.    p.  166. 

Master's  fees — ^when  not  excessive,    p.  527. 

Pledgor's  rights — ^when  enforceable  in  equity,    p.  240. 

Recovery  of  money  lost  in  gambling — ^when  special  plea  and  ctom- 

bill  demurrable,    p.  261. 
Reformation    of    instrument — when    court    possesses    Jurisdiction. 

p.  570. 
Relief — ^when   tenant  not  concluded  by  Judgment  for  possession. 

p.  476. 
Verdict  of  jury — ^how  far  condusiva    p.  261. 
Verification — when  unnecessary  to  bill  for  injunction,    p.  166. 
Vested  rights — ^when  rights  of  beneficiary  entitled  to  protection  in 

equity,    p.  16. 

CHATTEL  MORTGAGBa 
Landlord's  Ziefi— when  prior,    p.  349. 

CHILDREN. 

Injuries  to— when  owner  not  liable  for»  resulting  from  leaving  rad- 
iator on  sidewalk,    p.  184. 

CITIES  AND  VILLAGES. 

See  also  Municipal  Corporations. 

Appropriation  ordinance — ^when  duty  of  council  to  pass  to  maintain 
free  library,    p.  151. 

Dramshops — when  bill  will  not  lie  to  restrain  violation  of  ordi- 
nance,   p.  279. 

improvements — ^when  estopped  to  assert  informality  of  contract  for. 
p.  68. 

Ordinances — ^when  invalid  as  dlacriminatory.    p.  370. 

when  void  as  unreasonable,    p.  362. 

Poles  in  streets — ^when  acceptance  of  ordinance  granting  privilege 
conclusive,    p.  400. 

when  city  entitled  to  compensation  from  telephone  company. 

p.  400. 

PoU  taxes — when  ordinance  invalid  for  discrimination,    p.  370. 

Powers — how  limited,    p.  370. 

Sidetoalks — ^what  care  required  of  person  using  with  knowledge  of 
obstruction,    p.  298. 


-  •* 
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Sidewalks — when  duty  to  keep  free  from  obstruction,    p.  298.  ' 

when  evidence  sufficient  to  sustain  verdict  for  injury  from 

obstruction,    p.  298. 

Special  asMessments — when  mandamus  proper  to  compel  collection, 
p.  58. 

Street  railroad  tracks — when  negligence  In  temporarily  maintain- 
ing in  streets  for  jury.    p.  439. 

COMPROMISE  AND  SETTLEMENT. 

Authoritu—when  evidence  sufficient  to  show.    p.  186. 
Consideration — ^when  sufficient  for  note.    p.  675. 

CONTRACTORS. 

Delay  in  completion  of  huilding — when  contractor  is  accountable 
for.    p.  87. 

CONTRACTS. 

Agreement  to  waive  alimony — ^when  sufficient  consideration  to  sup- 
port promise  by  third  person,    p.  217. 
Alteration — ^what  questions  are  for  court  and  jury.    p.  266. 

when  filling  in  blanks  not.    p.  266. 

Architects — when  decision  conclusiva    p.  475. 

Assignment — when  operates  to  establish  privity  of  estate,    p.  509. 

Brea^li — ^when  waived,    p.  509. 

Building  and  construction — ^when  owner  not  entitled  to  substantial 

damages  for  delay,    p.  87. 
Completeness — when  incompleta    p.  582. 

CoTisideration — when  parol  evidence  permissible  to  show.    p.  293. 
when  promise  of  decedent  to  pay  daughter  for  waiving  claim 

for  alimony,  basis  for  claim  against  decedent,    p.  217. 
Construction — how  antagonistic  clauses  construed,    p.  164. 

when  aided  by  pleadings,    p.  20. 

when  that  of  parties  adopted,    p.  224. 

Illegality — ^when  contract  by  father  to  pay  daughter  for  waiving 

claim  for  alimony  not  illegal,    p.  217. 
Indemnity — how  construed,    p.  175. 
Joint  liability — when  contract  does  not  create,    p.  537. 
Memorandum — when  complete  and  not  agreement  for  execution  of 

formal  contract,    p.  582. 
Mutuality — ^when  not  void  for  want  of.    p.  582. 
Public  policy — when  against,    p.  20. 
when  contracts  relating  to  alimony  not  invalid  as  against. 

p.  217. 
Restraint  of  trade — ^when  agreement  not  to  sell  products  not  in. 

p.  509. 
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Reitraint  of  trade — ^when  negative  covenant  not  invalid,    p.  609. 

Uncertainty — when  not  void  for.    p.  582. 

Undiacloted  agency — what  are  rights  of  third  persons  under,    p.  187. 

when  principal  not  entitled  to  benefit  of  contract  with  agents. 

p.  187. 
Verdict — ^when  sustained,    p.  163. 

CONVERSION. 

Evidence — ^when  insufficient  to  connect  defendant  with  taking  of 

property,    p.  633. 

when  statement  of  defendant's  employe  inadmissible,     p.  533. 

lAvery  BtaJ>le  keeper — ^when  evidence  sufficient  to  sustain  recovery 

against    p.  620. 
Verdict — ^when  not  excessive,    p.  164. 

CORONEaiS. 

VerdictB — ^when  instructions  limiting  in  actions  on  Insurance  pol- 
icies proper,    p.  259. 

CORPORATIONS. 

OJiarter—wliea  inadmissible  in  action  on  dramshop  keeper's  bond. 

p.  233. 
Dentistry — ^when  may  engage  in  practice  ot    p.  534. 
Existence — ^how  proved,    p.  381. 

what  not  prima  facie  evidence  of  de  facto,    p.  381. 

when  certificate  issued  by  insurance  department  inadmissible. 

p.  381. 

when  must  be  proved,    p.  381. 

when  person  executing  note  to,  not  estopped  to  deny.    p.  381. 

when  sufficient  to  prove  de  facto,    p.  381. 

Financial  condition — when  misrepresentations  as  to  not  actionable^ 

p.  112. 
Foreign — ^what  does  not  constitute  transaction  of  business  in  this 

state  by  unlicensed,    p.  308. 
-^  when  not  doing  business  in  this  state  so  as  to  deprive  it  of 

right  to  sue.    p.  502. 

when  service  on  sales  agent  sufficient    p.  90. 

Guaranty — when  officer  not  liable  on.    p.  35. 

Leasehold — ^what  is  efPect  of  assignment  to  nonezisting  corporation. 

p.  649. 
^ttl  tiel  corporation^-wh&t  must  be  proved  under,    p.  381. 
Officers — when  acts  are  ratified,    p.  102. 

Partners — when  parties  to  proposed  corporation  liable  as.    p.  66. 
Powers — how  determined,    p.  1. 
Process — ^who  are  agents  up<m  whom  may  be  served,    p.  305. 
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Real  property — power  of  life  insurance  company  to  lease,    p.  582. 

when  may  sell  property  no  longer  needed,    p.  582. 

Religious  societies — ^power  to  acquire  realty,    p.  102. 

when  estopped  to  question  authority  of  officers  to  mortgage 

p.  102. 

Bale  of  stock — when  not  set  aside,    p.  443. 

Transfer  of  certificates  of  stock — ^when  by-law  not  unreasonable, 
p.  433. 

when  mandamus  lies  to  compel  transfer  on  books,    p.  433. 

Ultra  vires — what  \s  nature  of  plea  of.    p.  233. 

when  plea  of  by  surety  on  dramshop  keeper's  bond  demur- 
rable,   p.  233. 

who  may  attack  contract  as.    p.  582. 

COSTS. 

Appeals — when  successful  party  not  allowed,    p.  476. 
Judgment  for — ^when  not  final,    p.  223. 
Next  friend — ^when  not  liable  for.    p.  538. 

COURTS. 
Acquisition  of  jurisdiction  l>y  one  judge — ^when  does  not  preclude 
action  by  another,    p.  638. 

COVENANTS. 

Negative — ^when  breach  enjoined,    p.  509. 

when  enforceable  by  injunction,    p.  509. 

Peace — what  effect  on  right  to  recover  damages  against  codef end- 
ant    p.  633. 

CREDITORS'  SUITS. 

Fraudulent  conveyances — when  may  be  set  aside  to  enforce  collec- 
tion of  judgment  held  as  collateral  security,    p.  240. 

CRIMINAL  LAW.  / 

Arrest — ^when  authorized  to  retain  arrested  person  in  custody  over 

night    p.  273. 
when  warrant  unnecessary,    p.  273. 

CROPS. 

Growing — ^what  is  effect  of  provision  In  contract  reserving  right  to. 

p.  164. 
Landlord — ^when  entitled  to  lien  on.    p.  349. 
Standing  corn — when  personal  property,    p.  314. 
Subsequent  purchaser — ^when  entitled  to  as  against  prior  purchaser. 

p.  314. 
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DAMAGES. 

Aggravation   of  existing   diiease — ^what  is   measare  of  damaseB. 

p.  396. 
Consequential — ^when  not  to  be  considered,    p.  107. 
Conversion — ^when  verdict  not  excessive,    p.  164. 
Dismissal  of  codefendant — ^when  instruction  limiting  damacM  to 

sum  received  in  consideration  of,  erroneous,    p.  633. 
Excessive — ^when  |500  is.    p.  486. 

when  12,000  is.    p.  410. 

when  12,500  is.    p.  395. 

when  $3,400  is.    p.  248. 

— *—  when  $4,000  is.    p.  188. 

when  $4,500  not.    p.  180. 

when  $5,000  is  for  death,    p.  361. 

when  $5,000  is.    p.  387. 

when  $5,500  not    p.  538. 

when  $10,000  is  for  death,    p.  208. 

when  $16,000  is  for  damage  from  fire.    p.  123. 

Evidence  of  cost  of  repairs — ^when  admissible,    p.  78. 

Expert  evidence — when  improper  as  to  effect  of  injury,    p.  107. 

Future — what  proof  required,    p.  395. 

Future  consequences — when  an  element  of  damage,    p.  107. 

Injury  to  automobile — ^what  is  measure  of  damages  for.    p.  78. 

Instruction — when  erroneous  for  calling  special  attention  to  dis- 
figurement   p.  188. 

when  misleading,    p.  107. 

when  refusal  as  to  manner  of  determining  not  reversibla 

p.  387. 

Measure  of — when  instruction  as  to  breach  of  warranty  erroneous. 
p.  255. 

Mitigation — ^when  evidence  of  bad  character  of  plaintiff  admissible 
in  libel  proceeding,    p.  63. 

Proximate  cause — when  evidence  sufficient  to  show  injury  as.    p.  48. 

Punitive — when  not  recoverable  in  action  for  false  imprisonment 
p.  486. 

DEATH. 

Care  of  decedent — when  question  of  fact.    p.  208. 

Cause   of — when   instruction   on   burden   of  proof  not   erroneous. 

p.  259. 
who  has  burden  of  proof  in  action  on  insurance  policy,    pu  269. 

when  question  for  Jury.    p.  259. 

Damages — when  excessive,    p.  208. 

when  $5,000  excessive,    p.  351. 

Evidence — ^when  error  to  admit  proof  that  plaintiff  had  no  means 
of  support  other  than  decedent    p.  144. 
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InMtruciioru — ^when  erroneous  as  not  based  on  evidence,    p.  144. 
^Release — ^when  action  is  barred  by.    p.  275. 

DECREES. 

Action  for  commisiion — ^wben  not  barred  by.    p.  86. 
Findings  of  /act»— when  should  not  contain,    p.  474. 

DEEDS. 

Mortgages — ^when  evidence  sufficient  to  show  deed  intended  as. 
p.  138. 

DENTISTS. 

Corporations — ^when  may  engage  in  practice  of.    p.  534. 
License — what  evidence  admissible  to  show  want  of.    p.  534. 
Malpractice — ^what  evidence  admissible  in  action  for.    p.  534. 

when  admission  of  expert  testimony  not  error,    p.  534. 

when  evidence  sufficient  to  sustain  verdict  for.    p.  534. 

DEPOSITIONS. 
WUAdraioal— when  not  error  to  permit    p.  317. 

DISMISSAL. 

Appeal — ^when  proper,    p.  324. 

Appeal  from  justices — ^when  without  Jurisdiction  to  dismiss,    p.  197. 
Codefendant — when   instruction    limiting   damages   to   amount   re- 
ceived in  consideration  of,  erroneous,    p.  633. 
Fraudulent — ^when  effect  is  to  defeat  intervenor's  claim,    p.  326. 

DIVORCE. 

.Agreement  to  waive  alimony — when  sufficient  consideration  to  sup- 
port promise  by  a  third  person,    p.  217. 

Alimowif — when  contracts  relating  to  not  invalid  as  against  publio 
policy,    p.  217. 

DRAINAGE. 

Assessments — ^when  cannot  be  levied  for  misapplied  funds,    p.  466. 

Bonds — ^when  validity  cannot  be  attacked,    p.  456. 

District — when  not  liable  for  misapplication  of  funds  raised  to  pay 

bonds,    p.  456. 
when  officers  misapplying  Illegal  taxes  collected  not  liable  for 

refund,    p.  466. 
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Offlcerg  of  district — when  jointly  liable  for  misapplication  of  fondB. 

p.  456. 
Treasurer  of  district — when  personally  liable  for  misapplication  of 

funds,    p.  456. 

DRAMSHOPS. 

Bond — ^when  charter  of  surety  inadmissible  in  action  on.    p.  233. 

when  evidence  insufficient  to  show  recovery  of  vindictive  dam- 
ages in  prior  action  against  dramshop  keeper,    p.  233. 

when  prior  Judgment  against  dramshop  keeper  conclusive  in 

action  on.    p.  233. 

when  plea  of  ultra  vires  by  surety  demurrable,    p.  233. 

Closing — when  bill  will  not  lie  for  purpose  of.    p.  279. 

Damages — when  instruction  in  worda  of  statute  misleading,    p.  351. 

Restraint  of  violation  of  ordinance — ^when  bill  by  city  will  not  lia 
p.  279. 

Verdict  for  loss  of  means  of  support — when  excessive,    p.  351. 

ELECTION  OF  REMEDIES. 
Concurrent  remedies — ^when  creditor  may  follow,    p.  607. 

ELECTRICITY. 

Dam^es—when  $2,000  excessive,    p.  410. 

Telephone  companies — when  verdict  against  not  sustained  by  evi- 
denca    p.  113. 

ELEVATORS. 

Landlord — when  not  liable  for  injuries  to  tenant's  employe  caused 
by  defective,    p.  441. 

ESTOPPEL. 

Bankruptcy — when  acts  of  parties  do  not  create,    p.  698. 

Corporate  existence — when  person  executing  note  to,  not  estopped  to 

deny.    p.  381. 
Insurance — ^when  Insurer  estopped  to  insist  on  forfeiture,    p.  419. 
Local  improvements — ^when  village  estopped  to  assert  informality  of 

contract  for.    p.  58. 
Nature  of  cause  of  action — when  plalntift  cannot  deny.    p.  20. 
Religious  societies — when  estopped  to  question  authority  of  officers 

to  mortgaga    p.  102. 
Talidity  of  judgment — ^when  surety  on  stay  bond  estopped  to  deny. 

p.  607. 
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EVIDENCE. 

Action  on  indemnity  policu — what  evidence  admissible*    p.  176. 

Antecedent  parol  agreement — when  admissible,    p.  476. 

Best — when  proof  of  corporate  existence  not    p.  381. 

Bill  of  sale — ^when  admissible  In  replevin,    p.  293. 

BooA;  entries — when  admissible  in  favor  of  party  required  to  pro- 
duce books,    p.  493. 

Brokers — when  conversation  between  broker  and  prospective  cus- 
tomer admissible,    p.  500. 

Burden  of  proof — when  instruction  misleading,    p.  340. 

who  has  burden  of  proving  cause  of  death  in  action  on  policy. 

p.  259. 

who  has  to  prove  set-oft.    p.  61. 

Charter  of  surety — when  inadmissible  on  action  of  dramshop  keep- 
er's bond.    p.  233. 

Competency — ^when  testimony  of  market  value  incompetent,    p.  19. 

Conclusion — when  questions  call  for.    p.  386. 

Cost  of  repairs — when  admissible,    p.  78. 

Death — when  error  to  admit  evidence  that  plaintifC  had  no  means 
of  sui  port  other  than  decedent    p.  144. 

Declarations — when  inadmissible,    p.  533. 

Dentists — ^what  admissible  to  show  want  of  license,    p.  634. 

Exclusion — ^when  harmless,    p.  298. 

Execution  of  instruments — what  admissible  to  prove,    p.  340. 

Exhibiting  documents  to  vHtness — when  proper  to  test  knowledge 
of  signature,    p.  340. 

Expert — when  form  of  questions  objectionable,    p.  862. 

when  improper  as  to  effect  of  injuries,    p.  107. 

when  incompetent    p.  107. 

when  properly  admitted  as  to  condition  of  plalntllTs  teeth. 

p.  534. 

Fires — ^when  evidence  as  to  cause  too  remote,    p.  412. 

when  inadmissible  to  show  condition  of  engine,    p.  412. 

General  issue — what  evidence  inadmissible,    p.  17. 

Genuineness  of  handwriting — when  testimony  improperly  excluded, 
p.  340. 

Handwriting — ^how  cannot  be  proved,    p.  340. 

Judicial  notice — when  rules  of  Municipal  Court  not  Judicially  no- 
ticed,   p.  505. 

Letters — when  not  self-serving,    pp.  36,  37. 

Libel  actions — what  evidence  admissible,    p.  63. 

Malpractice — what  evidence  admissible  in  action  for.    p.  634. 

what  evidence  Inadmissible,    p.  377. 

Obstruction  of  highway — ^what  evidence  immaterial,    p.  321* 

Opinions — when  admissible  as  to  cost  of  repairs,    p.  78. 

Parol — when  admissible  to  show  consideration  for  writing,    p^  293. 

when  inadmissible  to  vary  insurance  contract    p.  170. 
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Parol — ^when  proof  of  separate  oral  agreement  admlBsible.    p.  476. 

Payment — when  receipt  admissible  In  evidence,    p.  597. 

Payment  of  note — ^what  evidence  Inadmissible  to  show.    p.  290. 

Pleadings — when  inadmissible  under,    p.  545. 

when  may  be  exhibited  to  witness  to  test  knowledge  of  hand- 
writing,   p.  340. 

Preponderance  of — when  instruction  on  erroneous,    p.  255. 

Receipt  for  advancement — when  not  evidence  of  settlement  for 
labor  performed  for  decedent,    p.  128. 

Res  gestm — what  admissible  as  part  of.    p.  362. 

when  declaration  of  employe  not.    p.  533. 

Reputation — when  character  evidence  not  too  remote  to  impeach 
witness,    p.  271. 

Balei — what  incompetent  to  show  inferior  quality  of  goods  sold, 
p.  308. 

Schedule  to  a9«e««or— when  admissible  in  action  on  note.    p.  340. 

Statements  in  medical  books — when  competent    p.  538. 

Suppression — when  evidence  as  to  admissible,    p.  38. 

EXCHANGE  OP  PROPERTY. 

Default — ^when  party  in,  to  give  immediate  possession,    p.  164. 
Failure  to  comply  toith  contract — when  party  receiving  part  of  prop- 
erty not  entitled  to  its  retention,    p.  164. 
Incumbrances — when  agreement  is  to  convey  subject  to.    p.  164. 
Possession — when  party  not  in  default  for  failure  to  give.    p.  164. 

BZXECUTION. 

Capias  ad  satisfaciendum — what  admissible  on  petition  for  release 

from  custody  under,    p.  596. 
what  presumed  from  default  Judgment  In  slander  proceeding. 

p.  596. 

when  malice  res  adjudicata.    p.  637. 

when  record  of  Judgment  conclusive  on  question  of  malice. 

p.  637. 

FALSE  IMPRISONMENT. 

Burden  of  proof — ^who  has.    p.  273. 

Damages — ^when  excessive,    p.  486. 

Elements — what  constitutes,    p.  486. 

Evidence — ^when  verdict  for  plaintiff  not  sustained  by.    p.  486. 

Punitive  damages — when  not  recoverable,    p.  486. 

Recovery — ^when  proof  sufficient  to  bar.    p.  273. 

Verdict — when  properly  directed  for  defendant    p.  273. 
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FARM  CROSSINGS. 
Fencei — when  Bufflclent.    p.  80. 

FEES. 

Attorneys — what  persons  entitled  to,  in  actions  for  wages,   p.  2S4. 
when  bill  In  partition  insufficient  to  entitle  complainant  to. 

p.  348. 
when  question  of  allowance  in  action  for  wages  for  court. 

p.  284. 
Master— when  not  excessive,    p.  527. 

FENCES. 
Railroiids — when  sufficient    p.  80. 

FIRES. 

Damages — ^when  excessive,    p.  123. 

Railroads — when  evidence  of  condition  of  engine  after  setting  in- 
admissible,   p.  412. 

when  evidence  too  remote,    p.  412. 

when  instruction  as  to  evidence  to  overcome  presumption  of 

negligence  erroneous,    p.  412. 

when  instruction  erroneous  as  to  overcoming  prima  facie  case. 

p.  412. 

when  instructions  as  to  origin  are  erroneous,    p.  123. 

who  has  burden  of  proving  origin,    p.  123. 

FOOD. 
Sale — ^when  purchaser  entitled  to  recover  purchase  money,    p.  621. 

FORCIBLE  ENTRY  AND  DETAINER. 

Conveyance  pending  suit — when  not  a  defense,    p.  325. 

Possession — when  evidence  Insufficient  to  show  defendant's,    p.  325. 

FORFEITURES. 

Equity — when  not  enforceable  in.    p.  549. 

Insurance — when  not  shown,    p.  597. 

Liease — when  lessor  estopped  to  insist  upon.    p.  549. 

FORGERY. 
Agent — ^when  negligence  of  principal  does  not  bar  recovery,    p.  493. 
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fraternal  benefit  societies. 

Beneficiaries — when  amendment  to  charter  gives  no  right  to  desig- 
nate fiancee  as.    p.  1. 

when  estopped  to  question  eligibility,    p.  1. 

when  member  not  entitled  to  change,    p.  15. 

when  acquire  Tested  right  entitled  to  protection  in  equity. 

p.  16. 

Benefit  certificate — ^when  assignable,    p.  15. 

By-lawM — ^when  construed  as  prospective,    p.  224. 

when  not  construed  to  be  retroactive,    p.  224. 

Charter — when  insured  not  bound  by  society's  construction  ot    p.  1. 

when  limits  power  to  designate  beneficiary,    p.  1. 

Constitutional  provisions — ^when  part  of  contract,    p.  490. 

Custody  of  law — when  certificate  of  member  dying  In,  avoided  by 
constitution,    p.  490. 

Dependents — ^what  beneficiaries  Included  within  term.    p.  L 

when  affianced  wife  not.    p.  1. 

Forfeiture — ^when  not  shown  for  failure  to  pay  assessments  in  time, 
p.  597. 

who  has  burden  of  showing,    p.  597. 

Incontestable  clause — when  limitation  period  commences  on  issu- 
ance of  new  benefit  certificate,    p.  224. 

FRAUD. 
Financial  condition — when  statements  as  to  not  actionable,    p.  112. 

FRAUDS.  STATUTE  OF. 

Deed  absolute  as  mortgage — when  parol  evidence  sufficient  to  show. 

p.  138. 
Promise  to  pay  debt  of  another — when  contract  in  consideration  of 

waiver  of  alimony  not  void  as.    p.  217. 

FRAUDULENT  CONVEYANCES. 

Collateral  security — when  may  be  set  aside  to  enforce  collection  of 
Judgment  held  as.    p.  240. 

GAMING. 

"Note  given  to  take  up  check — ^when  not  gambling  debt.    p.  201. 
Recovery  of  money  lost — when  evidence  sufficient  to  sustain  decree 
subjecting  gambling  premises  to  payment  of  Judgment    p.  261. 
—  when  special  plea  in  cross-bill  demurrable,    p.  26L 
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GUARANTY. 

Alteration — what  questions  are  for  court  and  Jury.    p.  266. 

when  filling  in  blanks  not.    p.  266. 

Instructions — when    erroneous    as    submitting    questions    of    law. 

p.  266. 
Liability — what  is  scope  of.    p.  35. 
Officer  of  corporation — when  not  liable,    p.  35. 
Order — when  O.  K.  on  does  not  constitute  guaranty,    p.  35. 
Title — ^when  tender  of  policy  subject  to  question  of  survey  sufflcient 

p.  437. 

GUARDIAN  AND  WARD. 
Bond — ^when  record  shows  suit  on  in  name  of  People,    p.  505. 

■ 

INDEMNITY. 

Declaration — ^when  suflScient  in  action  on  policy,    p.  175. 

Evidence — what  admissible  in  action  on  poiicy.    p.  175. 

Interest — ^how  computed,    p.  175. 

Policy — how  construed,    p.  175. 

Special  pleas — when  demurrable  in  action  on  policy,    p.  175. 

INFANTS. 

Judgment — when  not  erroneous  as  being  in  faror  of  next  friend. 

p.  538. 
Next  friend — ^when  not  liable  for  costs,    p.  638. 
Wife  of  next  friend — ^when  competent,    p.  538. 

INJUNCTION. 

Actions — ^when  restrained  after  discharge  In  bankruptcy,    p.  598. 
Bill — what  essential  on  bill  to  enjoin  forfeiture  for  nonpayment  of 

rent    p.  476. 

when  need  not  be  yerifled.    p.  166. 

Forfeiture  for  nonpayment  of  rent — ^when  enjoined,    p.  476. 
Negative  covenant — when  breach  enjoined,    p.  509. 

when  lies  to  enforce,    p.  509. 

Nuisance — when  bill  not  subject  to  demurrer  on  groupd  of  laches. 

p.  166. 

when  bill  sufflcient  to  confer  jurisdiction,    p.  166. 

Smoke  nuisance — when  bill  to  enjoin  sufficient  on  demurrer,    p.  166. 
Violation — ^when   eridence   sufflcient   to  sustain   order  discharging 

rule  to  show  cause  for.    p.  444. 
Violation  of  ordinance — when  bill  by  city  will  not  lie  to  restrain. 

p.  279. 
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INJURIES. 

Instructions — when  erroneous  aa  calling  special  attention  to  di9- 

flgurement    p.  188. 
State  Fair— when  Board  of  Agriculture  not  liable  for  Injuries  at. 

p.  19L 

INSOLVENTS. 

Capias  ad  satisfaciendum — ^what  admissible  on  petition  for  release, 
p.  696. 

INSTRUCTIONa 

Abstract — when  harmless,    p.  367. 

when  prejudicial,    p.  445. 

Action  on  note — when  misleading,    p.  840. 

when  properly  refused  as  requiring  plaintiff  to  prove  consid* 

oration,    p.  340. 

Assumption  of  facts — when  erroneous,    p.  618. 

Automohiles — ^when  erroneous  as  to  care  in  driving,    p.  862. 

Breach  of  toarrantu — when  erroneous,    p.  255. 

Brokers — when  instruction  on  commissions  not  objectionable, 
p.  357. 

Carriers — when  misleading,    p.  75. 

Cause  of  death — ^when  not  erroneous  as  to  burden  of  proof,    p.  269. 

Cause  of  derailment — when  properly  refused  as  to.    p.  144. 

Cautionary — when  refusal  not  reversible,    p.  387. 

Chancery — when  error  in,  harmless,    p.  261. 

Coroner's  verdict — ^when  properly  limited  by.    p.  259. 

CrediMlity — ^when  erroneous,    p.  633. 

Damages — when  erroneous  as  calling  special  attention  to  disflgnre- 
ment    p.  188. 

when  misleading,    p.  107. 

Disobedience  of  erroneous — when  not  available,    p.  491. 

Dramshops — when  instruction  in  words  of  statute  misleading  on 
question  of  damages,    p.  351. 

Essential  elements — ^when  erroneous  as  ignoring,    p.  248. 

Evidence — ^when  erroneous  as  not  based  on.    p.  144. 

^—  when  erroneous  as  permitting  consideration  of  improper, 
p.  144. 

Fellouyservants — ^when  erroneous  as  ignoring  question  whether  in- 
Jury  was  caused  by.    p.  248. 

Fires — when  erroneous  as  to  evidence  required  to  overcome  pre- 
sumption of  negligence  in  setting,    p.  412. 

— ^  when  erroneous  as  to  overcoming  prim^a  fade  case.    p.  412. 

Malpractice — when  erroneous  for  defendant    p.  377. 

Misleading — ^when  are  as  emphasizing  portions  of  evidence,    p.  362. 
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MUJeading — ^when  is  aji  to  relative  rights  of  defendant  and  third 

party,    p.  633. 
OmissioiM — when  harmless,    p.  64. 

Oral — ^when  proper  in  Municipal  Court  of  Chicago,    p.  36. 
Peremptory — ^what  not  to  be  considered  on  motion  for.    p.  439. 

when  not  to  be  granted,    p.  439. 

Preponderance  of  evidence — when  erroneous,    p.  255. 

when  erroneous  as  directing  yerdict  upon  determination  of. 

p.  633. 
—  when  not  reversible,    p.  489. 

Questiona  of  Iau>-'When  erroneous  as  submitting,    p.  266. 
Reftual—when  embodied  in  instruction  given,    p.  84. 

when  not  error,    pp.  50,  298,  357. 

Repetition — ^when  prejudicial,    p.  377. 

Replevin — when  refusal  of  requests  erroneous,    p.  293. 

Satisfaction  of  indebtedness — when  erroneous,    p.  445. 

Warning  servant  of  danger — when  proper,    p.  74. 

Weight  of  testimonu — ^when  not  erroneous,    p.  75. 

Witnesses — when  not  improper  as  mentioning  name  of.    p.  75. 

Undue  prominence  to  evidence — when  properly  refused,    p.  387. 

INSURANCB. 

Animals — ^when  evidence  insufficient  to  show  misrepresentation  or 
lack  of  care.    p.  375. 

Benefldarjt — ^when  amendment  to  charter  gives  no  right  to  desig- 
nate fiancee  as.    p.  1. 

when  eligibility  of  estopped,    p.  1. 

when  has  vested  right  entitled  to  protection  in  equity,    p.  16. 

when  member  not  entitled  to  change  designation,    p.  15. 

Benefit  certificate — ^when  assignable,    p.  15. 

Breach  of  condition — what  constitutes  waiver  of.    p.  419. 

By-laws — when  construed  as  prospective,    p.  224. 

when  not  construed  as  retroactive,    p.  224. 

when  right  to  change  beneficiary  affected  by.    p.  16. 

Cause  of  death — when  evidence  sufficient  to  require  submission  to 
Jury.    p.  259. 

who  has  burden  of  proof,    p.  259. 

Charter— Yfhen  insured  not  bound  by  society's  construction  ot 
p.  1. 

when  limits  power  to  designate  beneficiary,    p.  1. 

Constitutional  provisions— when  part  of  contract    p.  490. 

Coroner's  verdict — ^when  instruction  limiting  proper,    p.  259. 

Custody  of  law — ^when  certificate  of  member  dying  In,  avoided, 
p.  490. 

Department — ^when  certificate  Issued  by,  inadmissible  to  prove  cor- 
porate existence,    p.  381. 

Dependents— when  affianced  wife  not    p.  1. 
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Devisees — what  beneftdarles  Included  within  terms,    p.  1. 

Evidence — ^when  exclusion  of  as  to  InstructlonB  glyen  agent  on  de- 
livery of  policy  erroneous,    p.  618. 

when  parol  inadmlsalble  to  yary  contract,    p.  170. 

FaUe  representations — what  proof  necessary  to  avail  of.    p.  82. 

Forreclosure  proceedings — when  provision  against  without  consent 
of  insurer  inoperative,    p.  157. 

Forfeiture — when  evidence  insufficient  to  show.    p.  697. 

when  instruction  on  waiver  sufficient    p.  419. 

when  insurer  estopped  to  insist  on.    p.  419. 

when  question  of  waiver  for  court    p.  419. 

who  has  burden  of  proving,    p.  697. 

Incontestable  clause — when  limitation  period  commenoes  on  Imu- 
ance  of  new  benefit  certificate,    p.  224. 

Instructions — ^when  erroneous  as  assuming  facts,    p.  618. 

when  not  erroneous  as  to  burden  of  proving  capae  of  death. 

p.  259. 

Intoxicating  liquors — when  evidence  insuAoient  to  show  that  in- 
sured's use  avoided  policy,    p.  317. 

Payment — when  receipt  admissible  in  evidence,    p.  697. 

Pleading — when  declaration  on  action  on  fire  policy  demurrable, 
p.  170. 

Policy — when  construed  in  favor  of  insured,    p.  167. 

when  delivery  to  agent  completes  contract    p.  618. 

Premium — when  company  not  entitled  to  set-oft  premium  note  in 

action  on  policy,    p.  375. 
Premium  note — when  provision  in  policy  exempting  from  liability 

while  unpaid  is  waived,    p.  419. 
Proof  of  loss — when  denial  of  liability  waives,    p.  167. 
Propositions  of  law — when  properly  held.    p.  157. 
Real  property — power  of  life  Insurance  company  to  lease,    p.  682. 

when  property  no  longer  needed  may  be  sold.    p.  582. 

Re-insurance— y/hen   plea  of  failure  of   consideration   demurrable. 

p.  271. 
Representations — how  distinguished  from  warranties,    p.  376. 

when  statement  in  application  construed  as.    p.'  375. 

when  statements  in  application  for  reinstatement  constitute. 

p.  32. 
Waiver — what  provisions  may  be  waived,    p.  419. 
Warranties — how  distinguished  from  representations,    p.  875. 

when  statements  in  application  for  reinstatement  not    p.  82. 

Witnesses — when  wife  competent    p.  15. 

INTEREST. 

Indemnity  eontraet—how  interest  computed  in  action  on.    p.  176. 
Judgment — when  attaches  to.    p.  176. 
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INTERPLEADER. 

Appeals — ^when  Judgment  for  costs  against  interpleaderi  in  attach- 
ment not  final,    p.  223. 

INTERVENTION. 

Creditors — when  may  Intervene  in  partition  proceeding  of  deced- 
ent's estate,    p.  326. 

Dismissal  of  hill — when  fraudulent  where  effect  is  to  defeat  inter- 
vener's claim,    p.  826. 

JUDGES. 

Acquisition  of  jurisdiction  hy  one  judge — when  does  not  preclude 
action  by  another,    p.  638. 

JUDGMENT. 

Amendment  of  record — when  proper  pending  term.    p.  638. 

Appellate  Court — ^when  may  enter,    pp.  303,  528. 

Attachment  issues — ^when  sustained,    p.  453. 

Collateral  attack — when  conclusive  against,    p.  261. 

Conclusive — when  Judgment  against  dramshop  keeper  conclusive 
in  action  on  bond.    p.  233. 

when    tenants    not    concluded    by    Judgment    for    possession. 

p.  476. 

Confession — when  petition  to  open  states  equitable  grounds,    p.  506. 

Default — ^what  admitted  by  in  action  for  slander,    p.  596. 

Infants — when  not  erroneous  as  being  in  favor  of  next  friend, 
p.  538. 

Interest — when  attaches  to.    p.  175. 

Interlocutory — when  without  Jurisdiction  on  appeal  from.    p.  223. 

Joint — when  to  be  reversed  against  all  defendants,    p.  113. 

Lien — how  renewed,    p.  326. 

Lien  on — ^when  attorney  not  entitled  to.    p.  391. 

Mandamus — when  form  of  in  proper,    p.  58. 

^ttnc  pro  tunc  order — when  record  shows  basis  for.    p.  638. 

Res  adjudicata — when  adjudication  in  bankruptcy  is.    p.  598. 

when  decree  in  equity  no  bar  to  action  for  brokers*  commis- 
sions,   p.  86. 

when  Judgment  in  proceedings  in  rem  is.    p.  621. 

when  malice  is  on  petition  for  release  in  ca.  sa.    p.  637. 

Vacation — ^what  is  effect  of  order  vacating  after  filing  approval  of 
appeal  bond.    p.  369. 

when  Municipal  Court  may  vacate  Judgment  by  confession. 

p.  506. 


678  Appellate  Courts  of  Illinois. 

Vacation — when  trial  court  has  Jurisdiction  to  vacate  after  filing  of 

appeal  bond.    p.  369. 
Yalidity — when  surety  on  stay  bond  estopped  to  deny.    p.  507. 

JURISDICTION. 

AcquiHiion  of  furUdiction  hy  one  judge — when  does  not  preclude 

action  by  another,    p.  638. 
Appeals  from  justices — when  appearance  of  appellant  insufficient  to 

confer,    p.  197. 

when  without  Jurisdiction  to  dismiss,    p.  197. 

Interlocutory  judgments — when  without  Jurisdiction  on  appeal  from. 

p.  223. 
Plea  to — when  may  be  stricken,    p.  326. 

JURY. 

Examination — ^what  questions  may  be  propounded,    p.  12S. 
Pleadings — ^when  error  to  permit  taking  to  Jury  room.    p.  144. 
Trial — when  demand  may  be  filed,    p.  571. 
Waiver — ^what  does  not  constltuta    p.  671. 

JUSTICES  OP  THE  PEACE. 

Appeal — ^when  appearance  of  appellant  insufficient  to  confer  Juris- 
diction,   p.  197. 

when  without  Jurisdiction  to  dismiss,    p.  197. 

Jurisdiction  on  appeal — when  insufficient  transcript  filed,    p.  197. 

Transcript — when  insufficient  to  confer  Jurisdiction  on  appeal 
p.  197. 

when  sufficient  to  confer  Jurisdiction  on  appeal,    p.  197. 

LANDLORD  AND  TENANT. 

Alienation  of  premises — what  effect  on  lessea    p.  476. 

Assignee  of  lessor — ^when  charged  with  notice  of  tenant's  rights. 
p.  476. 

Assignment  of  lease — what  effect  on  lessee,    p.  476. 

when  contract  for  not  uncertain,    p.  582. 

Contract  to  lease — ^when  not  void  for  uncertainty,    p.  582. 

when  not  void  for  want  of  mutuality,    p.  582. 

Corporations — power  of  life  insurance  company  to  lease,    p.  582. 

Elevator  doors — when  owner  not  liable  for  injury  to  tenant's  em- 
ploye caused  by  defective,    p.  441. 

Evidence — when  antecedent  parol  agreement  admissible,    p.  476. 

Failure  to  furnish  power — ^when  tenant  not  entitled  to  damages  for. 
p.  617. 

Forfeiture — when  lessor  estopped  to  insist  upon.    p.  649. 
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Forfeiture  for  nonpayment  of  rent — ^what  essential  on  bill  to  en- 
Join,    p.  476. 

when  enjoined,    p.  476. 

when  relieved  against,    p.  476. 

Judgment  for  possession — when  tenant  not  concluded  from  relief 

in  equity  by.    p.  476. 
Leasehold — ^what  is  effect  of  assignment  to  nonexisting  corporation. 

p.  549. 
lAen — how  enforced  as  against  third  persons,    p.  349. 
what  evidence  admissible  in  action  for  appropriating  com  on 

property  subject  to.    p.  349. 
when   evidence   sufficient  to   show   wrongful   impairment  of. 

p.  349. 
when    instructions    sufficient   in    action    for    impairment   of. 

p.  349. 

when  prior  to  other  liens,    p.  349. 

Hen  on  crops — when  has.    p.  349. 

Rent — when  payment  in  advance  good  against  subsequent  assignee 

of  lessor,    p.  476. 
when  tenant  holding  over   liable   for  rent  fixed   by  owner. 

p.  617, 
Safe  condition — ^when  landlord  bound  to  keep  premises  In.    p.  441. 

LIBEL  AND  SLANDER. 

Conduct  of  plaintiff — when  admission  of  evidence  of  error,    p.  63. 
Character  of  plaintiff — when  evidence  of  admissible,    p.  63. 
Declaration — ^when  avers  defamation  actionable  per  se.   p.  288. 
Default  judgment — what  admitted  by.    p.  596. 
Evidence — when  matters  occurring  after  publication  inadmissible. 

p.  63. 
Imputation  of  theft — ^when  actionable  per  se,    p.  596. 
Issues — what  provable  under,    p.  63. 
Justification — what  are  requisites  of  plea  in.    p.  63. 
Malice — when  presumed,    p.  596. 
Questions  for  court — what  are.    p.  63. 
Truth  of  publication — ^when  proof  of  Insufficient    p.  63. 

LIBRARIES. 

Appropriation  and  tax  ordinance — when  duty  of  council  to  pass  to 

maintain  free  libraries,    p.  151. 
when  petition  for  mandamus  to  compel  passage  of  sufficient 

p.  151. 

LICENSES. 
Right  to  take  gravel  from  land — when  not  a  mere  license,    p.  609. 
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UENS. 

Attorneys — when  evidence  shows  want  of  good  faith  in  serving  no- 
tice,   p.  577. 

when  not  entitled  to.    p.  391. 

Equitable — when  attorney  not  entitled  to  on  judgment,    p.  391. 
Landlord — when  entitled  to  lien.    p.  349. 

LIMITATION  OF  ACTIONS. 

New  promise — ^when  endorsement  of  part  payment  on  note  con- 
stitutes,   p.  29. 

— *~  when  evidence  sufficient  to  show.    p.  36. 

LIVERY  STABLE  KEEPERS. 

Conversion — when  evidence .  sufficient  to  sustain  recovery  against, 
p.  620. 

MANDAMUS. 

Appropriation  ordinance — ^when  petition  to  compel  passage  of,  to 

maintain  libraries  sufficient,    p.  151. 
Corporations — when   lies   to   compel   transfer   of   stock   on   books. 

p.  433. 
Judgment — ^when  form  of  proper,    p.  58. 
Petition — sufficiency  of.    p.  68. 
Relief — when  warranted  by  petition,    p.  58. 
Special  assessments — when  proper  to  compel  collection  of.    p.  68. 

MARRIAGE. 

Evidence — ^what  inadmissible  to  prove,    p.  487. 
Proof  of — when  sufficient    p.  487.  • 

MARRIED  WOMEN. 

Alienation  of  affections — ^what  evidence  inadmissible,    p.  487. 

what  proof  required,    p.  487. 

Ownership  of  property — ^when  finding  of  ownership  In  husband  in 
attachment  proceedings  not  sustained,    p.  303. 

Witnesses — when  competent  concerning  transactions  regarding  in- 
surance certificate,    p.  15. 

MASTER  AND  SERVANT. 

Action  for  u>ages — what  persons  entitled  to  attorney's  fees.    p.  284. 

when  question  of  amount  of  attorney's  fees  for  court,    p.  284. 

when  submission  of  attorney's  fees  to  Jury  erroneous,    p.  284. 

Assumed  risk — ^what  may  be  considered  in  determining,    p.  14. 
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Assumed  risk — ^when  assumed  after  promise  to  repair,    p.  70. 

when  inapplicable  to  statutory  liability,    p.  545. 

when  question  of  law.    pp.  14,  74. 

when  question  properly  left  to  Jury.    p.  74. 

Cause  of  injury — when  refusal  of  instruction  error,    p.  144. 
Contributory  negligence — what  may  be  considered  in  determining. 

p.  14. 

when  question  of  law.    p.  14. 

when  track  laborer  guilty  of.    p.  430. 

Defective  appliances — when  verdict  for  plaintiff  sustained  by  evi- 
dence,   p.  70. 
Evidence — When  exclusion  harmless,    p.  74. 

what  inadmissible  under  general  issue,    p.  17. 

when  inadmissible  under  pleadings,    p.  545. 

Failure  to  warn  servant — when  verdict  sustained  by  evidence,    p.  74. 
Federal  employers  liability  act — when  declaratiou  does  not  show 

cause  of  action  based  on.    p.  275. 
Forgery  by  agent — ^when  master's  negligence  does  not  bar  recovery. 

p.  493. 
Guarding  of  hatchtoays — ^how  statute  construed,    p.  545. 
Independent  contractor — ^when  evidence  sufficient  to  sustain  finding 

that  team  was  not  under  control  of.    p.  547. 
Inexperienced  servants — when  duty  to  warn  arises,    p.  14. 
Inspection — ^when  repairer  not  entitled  to  recover,     p.  454. 
Instruction — when  erroneous  as  ignoring  question  whether  injury 

was  caused  by  fellow-servant,    p.  248. 

when  erroneous  ajs  noK  based  on  evidence,    p.  144. 

when  proper  as  to  duty  to  warn  servant  of  danger,    p.  74. 

when  properly  refused  as  to  cause  of  accident,    p.  144. 

Ownership — when  evidence  sufficient  to  present  question  for  Jury. 

p.  454. 
Passenger — when  employe  on  pass  is.    p.  489. 
Release — when  bar  to  action  for  death,    p.  275. 
Safe  place — when  injury  to  repairer  question  for  Jury.    p.  454. 

when  master  not  liable,    p.  454. 

when   master   not  negligent   in   providing  fireman   in   boiler 

room  with.    p.  545. 
Set  screws — ^when  evidence  sustains  verdict  for  injuries  caused  by 

unprotected,    p.  14. 
Station  agent — ^when  not  chargeable  with  loss  resulting  from  mis- 
take in  sale  of  ticket    p.  284. 
Sudeten  starting  of  machinery — when  evidence  sustains  liability  for 

maintaining  defective  belt    p.  546. 
Switchboards — when   evidence   insufficient   to    show   negligence   In 

maintaining  safe.    p.  43. 
Wages — when  defendant  in  suit  for  entitled  to  deduction  of  credits. 

p.  569. 
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MASTER  IN  CHANCERY. 
Feet — when  not  excessiva    p.  527. 

IftECHANICS'  LIENS. 

AppeaU — ^when  abstract  must  set  out  provisions  of  contract    p.  87. 
Delay  in  completion  of  building — when  contractor  not  accountable 
for.    p.  87. 

MINES  AND  MINERS. 

Death  of  trapper — when  operator  not  liable,    p.  199. 

Derailment — when  defective  condition  of  track  question  for  Jury, 
p.  248. 

Examiners — when  cannot  recover  for  injuries  from  failure  to  close 
cross-cuts.    p.  117. 

Inspection — when  evidence  sufficient  to  show  accident  due  to  failure 
to  make.    p.  180. 

Instruction — ^when  erroneous  as  ignoring  question  whether  injury 
was  caused  by  fellow-servant,    p.  248. 

Miners*  Act — ^what  persons  entitled  to  protection  of.    p.  117. 

when  proof  of  proximate  cause  necessary,    p.  199. 

Operative  miners — who  are  within  meaning  of  constitution,    p.  117. 

Removal  of  cause  of  accident — when  error  to  refuse  defendant  op- 
portunity to  explain  circumstances,    p.  248. 

Verdict — when  error  to  refuse  to  direcf  for  defendant    p.  199. 

Warning  to  tim^herman — when  operator  not  relieved  from  examina- 
tion by.    p.  180. 

MONOPOLIES. 

Agreement  not  to  sell  products — when  not  in  restraint  of  trade. 

p.  509. 
Partial  restraint — when  negative  covenants  not  invalid,    p.  609. 

MORTGAGES. 

Deed  intended  tu — when  evidence  sufficient  to  show.    p.  138. 
Insurance — when  provision  against  foreclosure  without  consent  of 

insurer  inoperative,    p.  157. 
Religious  societies — when  estopped  to  question  authority  of  offlcera 

to  mortgage,    p.  102. 
Wrongful  release — when  declaration  in  assumpsit  for,  states  cause 

of  action,    p.  272. 
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MUNICIPAL  CORPORATIONS. 
See  alBo  Cities  and  Villages. 

Officers  and  employes — when  not  liable  for  acta  of.    p.  191. 
Powers — ^how  limited,    p.  370. 

MUNICIPAL  COURT  OP  CHICAGO. 

Instructions — when  oral  proper,    p.  36. 

when  refusal  not  error,    p.  50. 

Judgment  hy  confession — when  has  Jurisdiction  to  vacate  on  peti- 
tion,   p.  506. 

Jury  trial — what  does  not  constitute  waiver,    p.  571. 

when  demand  may  be  filed,    p.  571. 

Motion  for  directed  verdict — ^when  need  not  be  in  writing,    p.  533. 

Presumptions — when  statement  of  facts,  stenographic  report  or  bill 
of  exceptions  not  filed,    p.  61. 

Record — what  must  contain  to  review  striking  of  set-off.    p.  61. 

Rules — when  must  be  presented  by  bill  of  exceptions,    p.  487. 

when  not  Judicially  noticed  by  Appellate  Court,    p.  505. 

Statement  of  claim — when  objection  not  preserved  for  review, 
p.  30. 

when  refusal  to  require  more  specific  not  abuse  of  discretion. 

p.  36. 

Statement  of  facts — what  presumptions  in  absence  of  correct 
pp.  60,  61. 

when  certificate  of  trial  Judge  conclusive,    p.  50. 

when  certificate  presumed  signed  in  apt  time.    p.  50. 

when  insufficient,    p.  60. 

when  sufficient,    p.  50. 

Stenographic  report — when  improperly  filed  nunc  pro  tunc.    p.  49, 

when  sufficient    p.  50. 

NEGLIGENCE. 

Contributory — when  bars  recovery,    p.  428. 

when  question  for  Jury.    p.  439. 

when  track  laborer  guilty  of.    p.  430. 

Due  care — right  to  special  findings  with  reference  to.    p.  64. 

Due  care  on  part  of  decedent — when  question  of  fact.    p.  208. 

Injury  to  child — when  owner  not  liable  for,  due  to  leaving  radiator 
on  sidewalk,    p.  184. 

Instructions — when  failure  to  define  care  required  of  plaintiff  harm- 
less,   p.  64. 

Instrument  causing  injury — ^when  plaintiff  need  not  prove  owner- 
ship  of.    p.  42. 

Proximate  cause — what  constitutes,    p.  439. 

when  question  for  Jury.    p.  439. 
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Question  for  jury — when  is.    p.  439. 

Remedying  defect  after  accident — when  evidence  admitted  without 
objection  may  be  explained,    p.  248. 

Shocks  from  telephone — when  evidence  sufficient  to  support  declara- 
tion,   p.  48. 

when  verdict  against  telephone  company  not  sustained  by  evi- 
dence,   p.^  113. 

Special  plea — when  does  not  put  in  issue  ownership  and  control  of 
instrumentalities,    p.  547. 

State  Fair — when  Board  of  Agriculture  not  liable  for  personal  in- 
juries at.    p.  191. 

Violation  of  ordinance — ^when  prima  facie  negligence,    p.  427. 

NEGOTIABLE  INSTRUMENTS. 

Authority  to  endorse — who  has  burden  of  proving,    p.  493. 
Consideration — when  compromise  and  settlement  sufficient,     p.  575. 

when  evidence  insufficient  to  show.    p.  128. 

Execution — what  evidence  admissible  to  prove,    p.  340. 
Endorser — when  liable  to  holder,    p.  436. 
Instruction — when  properly  refused,    p.  340. 
Instruction  on  burden  of  proof — when  misleading,    p.  340. 
Limitation  of  actions — ^when  endorsement  of  part  payment  consti- 
tutes new  promise,    p.  29. 
Votes  ffiven  to  take  up  check — ^when  not  gambling  debt    p.  201. 
Payment — what  evidence  inadmissible  to  show.    p.  290. 

when  finding  of  Jury  sustained  by  evidence,    p.  290. 

Satisfaction — when  finding  as  to  unsustained.    p.  445. 
when  instruction  as  to  erroneous,    p.  445. 

Schedule  to  assessor — when  admissible  in  action  on  note.    p.  340. 
Sureties — when  findings  as  to  signing  on  certain  conditions  sus- 
tained by  evidence,    p.  491. 
Usury — when  sureties  cannot  interpose  defense,    p.  491. 

NEW  TRIAL. 

Improper  argument  of  counsel — when  refusal  not  an  abuse  of  dis- 
cretion,   p.  538. 

Special  findings — when  motion  necessary  to  preserve,    p.  48. 
;  NOTICE. 

Assignee — when  takes  with  notice  of  liabilities,    p.  509. 

Assignee  of  lessor — ^when  charged  with  notice  of  tenant's  lights, 
p.  476. 

NUISANCE. 

Bill  to  enjoin — when  not  barred  by  laches,    p.  166. 

when  sufficient  to  give  court  Jurisdiction,    p.  166. 
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Smoke — when  bill  to  enjoin  sufficient  on  demurrer,    p.  166. 

OFFICERS. 
Failure  to  perform  duties — ^when  personally  liable  for.    p.  456. 

ORDINANCES. 

Acceptance — ^when  conclusive  as  to  reasonableness  of  privilege  of 
Installing  poles  In  street,    p.  400. 

Appropriation  and  tax  levy — ^when  duty  of  council  to  imss  to  main- 
tain free  library,    p.  151. 

Discriminatory — ^when  invalid  as.    p.  370. 

Poll  taxes — when  ordinance  invalid  for  discrimination,    p.  370. 

Unreasonable — when  void  as.    p.  362. 

Violation  of — when  prima  facie  negligence,    p.  427. 

PARENT  AND  CHILD. 

Contracts — when  agreement  of  father  to  pay  daughter  for  waiving 
claim  of  alimony  not  illegal,    p.  217. 

PARTITION. 

Intervention — ^when  creditors  of  decedent  may  Intervene,    p.  326. 
Solicitor's  fees — when   bill   Insufficient   to   entitle   complainant   to. 
p.  348. 

PARTNERSHIP. 

Actions  against — when  restrained  after  discharge   In  bankruptcy. 

p.  598. 
Bankruptcy — when  discharge  of  firm  releases  partners,    p.  598. 
Corporations — when  parties  to  proposed,  liable  as  partners,     p.  66. 
Incoming  partners — when  liable  on  prior  contracts,    p.  66. 

PAYMENT. 
Receipt — when  admissible  in  evidence,    p.  597. 

PENALTIES. 

Suits  for — ^when  civil  proceedings,    p.  59. 
Venue  of  o/Tenae— necessity  for  proving,    p.  635. 

PERSONAL  PROPERTY. 
Standing  corn— when  is.    p.  314. 
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PHYSICIANS  AND  SLTIGBONS. 

Action  for  penalty — ^when  may  be  based  on  evidence  provided  by 
investigators,    p.  635. 

License — when  evidence  sufficient  to  show  practice  without    p.  635. 

when  printed  circular  admissible  in  action  for  practicing  with- 
out   p.  635. 

Malpractice — what  evidence  inadmissible,    p.  377. 

when   instructions  for  defendant  erroneous  and   misleading. 

p.  377. 

Practicing  uHthout  license — ^how  affected  by  constitutional  provis- 
ions,   p.  635. 

what  is  nature  of  proceeding  to  recover  penalty,    p.  69. 

when  unnecessary  to  prove  venue  of  offense,    p.  635. 

who  has  burden  of  proof  in  proceeding  for  penalty,    p.  59. 

Skill  and  care — what  degree  required,    p.  377. 

PLBADINO. 

Action  on  fire  poUcu — ^when  declaration  demurrable,    p.  170. 
Action  on  indemnity  policy — when  declaration  sufficient    p.  175. 

when  special  pleas  demurrable,    p.  175. 

Additional  pZea^—when  not  error  to  deny  leave  to  file.    p.  317. 

when  not  error  to  permit  filing  of.    p.  266. 

when  refusal  of  leave  to  file  not  saved,    p.  340. 

Amendments — how  statute  permitting  construed,    p.  185. 

when  discretionary,    p.  185. 

when  refusal  to  allow  reversible,    p.  185. 

Bill  to  enjoin  nuisance — ^when  sufficient  on  demurrer,    p.  166. 

when  sufficient  to  confer  Jurisdiction,    p.  166. 

Construction  of  contracts — when  aided  by.    p.  20. 
Defective  statement — ^when  cured  by  verdict    p.  17. 
Demurrer — when  not  carried  back.    p.  20. 

Estoppel — when  plaintiff  estopped  to  deny  nature  of  cause  of  action. 

p.  20. 
General  issue — what  evidence  inadmissible  under,    p.  17. 
when  evidence  of  bad  character  of  plaintiff  in  libel  proceeding 

admissible  under,    p.  63. 
when  ownership  of  instrument  causing  injury  admitted  by. 

p.  42. 
Insurance — ^when  plea  of  failure  of  consideration  for  re-insurance 

demurrable,    p.  271. 
Joinder  of  issue  on  plea — when  failure  cannot  be  urged,    p.  293. 
Jury — when  improperly  allowed  to  take  to  Jury  room.    p.  144. 
Misjoinder  of  counts — when  waived,    p.  456. 
Nil  debet — when  improper  inaction  on  bond.    p.  233. 
Nul  ticl  corporation — what  must  be  proved  under,    p.  38L 
Plea  to  jurisdiction — when  may  be  stricken,    p.  326. 
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Recovery  of  money  lost  in  gamhling — when  special  plea  and  cross- 
bill demurrable,    p.  261. 

Replication — what  essential,    p.  20. 

when  error  In  overruling  demurrer  to  harmless,    p.  259. 

when  plea  met  by  Improper  repllci^tlon  bars  action,    p.  20. 

Slander — when  declaration  avers  defamation  actionable  per  ae. 
p.  288. 

Special  plea — ^when  demurrable  on  filing  after  remand,    p.  255. 

when  does  not  put  In  issue  ownership  and  control  of  Instru- 
mentalities,   p.  547. 

Statutes — ^when  defendant  not  required  to  plead  exception  specially, 
p.  545. 

Sustaining  demurrer  to  plea — when  cannot  be  complained  of.    p.  271. 

PLEDGES. 

Concurrent  remedies — when  pledgee  may  follow,    p.  507. 

Rights  of  pledgor — what  necessary  to  enforcement  In  equity,    p.  240. 

PRESCRIPTION. 

Establishment  of  highway  by — ^when  evidence  insufficient  to  show, 
p.  321. 

PRINCIPAL  AND  AGENT. 

Forgery  by  agent — ^when  principal's  negligence  does  not  bar  re- 
covery,   p.  493. 

Railroads — who  are  agents  upon  whom  process  may  be  served, 
p.  305. 

Undisclosed  principal — what  are  rights  of  third  persons  under  con- 
tract with  agent  of.    p.  187. 

when  not  entitled  to  benefit  of  contract  with  agent,    p.  187. 

PROCESS. 

Railroads — who  are  agents  upon  whom  process  may  be  served, 
p.  305. 

QUO  WARRANTO. 

Burden  of  proof — ^who  has.    p.  71. 

Judgment — when  People  entitled  to.    p.  71. 

Plea — what  are  requisites  of.    p.  71. 

Remedy — ^what  is  nature  of.    p.  71. 

Special  state's  attorney — when  incumbent  of  an  office,    p.  638. 
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RAILROADS. 

Agents — ^who  are  upon  whom  process  may  be  served,    p.  306. 

Crossings — ^what  duty  imposed  on  traveler,    p.  11. 

what  constitutes  contributory  negligence,    p.  11. 

-, —  when  evidence  shows  failure  to  look  and  listen,    p.  IL 

— f—  when  failure  to  look  and  listen  negligence,    p.  11. 

when  liable  for  death  of  street  car  conductor  resulting  from 

backing  trains  at    p.  208. 

Farm  crossings — when  evidence  insufficient  to  show  defective  gata 
p.  207. 

when  evidence  insufficient  to  show  negligence  in  maintaining. 

p.  80. 

Federal  Employers*  Liability  Act — when  declaration  does  not  show 
cause  of  action  based  on.    p.  275. 

Fire — when  damages  excessive,    p.  123. 

when  evidence  of  condition  of  engine  after  setting  Inadmis- 
sible,   p.  412. 

when  evidence  too  remote,    p.  412. 

when  instruction  as  to  evidence  to  overcome  presumption  of 

negligence  erroneous,    p.  412. 

when  instruction  as  to  overcoming  prima  facie  case  erroneoua. 

p.  412. 

who  has  burden  of  proving  origin,    p.  123. 

Instructions — when  erroneous  as  to  origin  of  fire.    p.  123. 

Killing  animals — when  not  entitled  to  set-off  in  action  for.    p.  338. 

when  place  and  manner  of  questions  for  Jury.    p.  338. 

Station  agent — when  not  chargeable  with  loss  resulting  from  mis- 
take in  sale  of  ticket,    p.  284. 

Street  railroad  crossings — when  conductor  of  street  car  In  exercise 
of  due  care  at.    p.  208. 

when  failure  of  conductor  to  discover  approaching  train  not 

negligence  per  se.    p.  208. 

Track  laborer— ^hen  guilty  of  contributory  negligence,    p.  430. 

REAL  PROPERTY. 

Interest  in^— when  right  to  take  gravel  from  land  creates,    p.  609. 
Religious  societies — power  to  acquire,    p.  102. 

RECOUPMENT. 
See  Set-oft  aivd  Rbooupmbnt. 

REFORMATION  OP  INSTRUMENTS. 
Jurisdictionr-whAt  court  possesses,    p.  570. 
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RELEASE. 

Action  for  death — ^when  barred  by.    p.  275. 

Mortgages — ^when   declaration   in   assumpsit   for  wrongful   release 
sufQclent.    p.  272. 

RELIGIOUS  FREEDOM. 
Praying  tor  cur e^when  oonstltntes  practicing  medicine,    p.  635. 

RELIQIOUS   SOCIETIES. 

Avihority   of   officers  'to   mortgage — when    estopped    to    question. 

p.  102. 
Real  property — ^power  to  acquire,    p.  102. 

RENT. 
Officer  of  lodgcwhen  entitled  to  set-off  for  amount  paid  as.    p.  200. 

REPLEVIN. 

Bvidence — ^wben  Mil  of  sale  admissible,    p.  293. 
Instructions — ^when  refusal  of  request  erroneous,    p.  293. 
Property  in  another — when   plea  of  not  supported   by   evidence. 

p.  293. 
BuJfsequent  purchaser — when  entitled  to  property  as  against  prior 

purchaser,    p.  314. 
Title  to  property — ^when  evidence  insufficient  to  show  plaintifTa 

p.  43L 

REVENUE. 
PoU  taxes — ^when  ordinance  invalid  for  discrimination,    p.  370. 

RIPARIAN  OWNERS. 

Buhmergence — ^when  title  to  land  bordering  on  lake  not  lost  by. 
p.  437. 

ROADS  AND  BRIDGES. 

Establishment  hy  prescription— whesa  evidence  insufficient  to  show. 

p.  321. 
Obstruction — what  evidence  inadmissible,    p.  321. 
Poles  in  street — ^when  city  entitled  to  compensation,    p.  400. 
Street  railway  tracks — when  liable  for  Injury  to  person  tripping 

over  temporary  tracks,    p.  439.. 
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rules  op  court. 

Abstract  of  record — how  rules  as  to  construed,    p.  431. 
Municipal  Court  of  Chicago— when  must  be  presented  by  bill  of  ex- 
ceptions,   p.  487. 
when  not  JudiciftUy  noticed  by  Appellate  Ck>urt    p.  505. 

SALES. 

Evidence — what  competent  to  show  Inferior  quality,    p.  308. 

Food — ^when  purchaser  entitled  to  recover  money  paid  for  con- 
demned,   p.  621. 

Recovery  of  purchase  money  paid — when  purchaser  entitled,    p.  621. 

Refusal  to  accept  goods — ^what  are  rights  of  seller  on  making  re- 
sale,   p.  308. 

when  purchaser  not  justified,    p.  308. 

Sampler — ^how  determined  whether  goods  sold  are  equal  to.    p.  621. 

Subsequent  purcTiaser — ^when  entitled  to  property  as  against  prior 
purchaser,    p.  314. 

Title — ^when  seller  made  consignee  in  bill  of  lading,    p.  621. 

Warranty— <lue8tions  for  Jury  in  action  for  breach  of.    p.  256. 

when  buyer  not  entitled  to  recover  money  paid  for  breach  of. 

p.  256. 

when  evidence  not  sufliclent  to  show.    p.  77. 

when  instruction  as  to  measure  of  damages  for  breach,  errone- 
ous,   p.  266. 

—^^  when  seller's  ignorance  will  not  defeat  recovery  for  breach, 
p.  266. 

SERVICE. 
Foreign  corporations — when  service  on  sales  agent  sufficient    p.  90. 

SET-OFF  AND  RECOUPMENT. 

Amount  paid  for  rent  of  building — ^when  officer  of  lodge  entitled  to 

set-off  fer.    p.  200. 
Burden  of  proof — ^who  has.    p.  61. 
Claim  for  damages — when  cannot  be  recouped  against  liability  on 

another  contract    p.  308. 
Demands — ^when  may  be  set  off.    p.  838. 
Instruction — when  defendant  not  entitled  to.    p.  463. 
"Negligently  killing  live  stock — when  railroad  not  entitled  to  setoff 

in  action  for.    p.  338. 
Plea  of  set-off — when  necessary,    p.  375. 
Vnliquidated  damages — ^when  cannot  be  recouped,    p.  808. 
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SIDEWALKS. 

Obstruction — when  evidence  sufficient  to  sustain  verdict  for  injury, 
p.  298. 

what  care  required  of  persons  using  with  knowledge  of.    p.  298. 

when  duty  to  keep  free  from.    p.  298. 

SOCIETIBS. 

Officers — ^when  entitled  to  set-ofE  for  amount  paid  for  rent  of  build- 
ing,   p.  200. 

,  SPECIAL  INTERROGATORIES. 
BuhmUsion — ^when  party  entitled  to.    p.  64. 

STATE  FAIR. 
Personal  injuries — ^when  not  liable  for.    p.  191. 

STATE'S  ATTORNEY, 

Quo  toarranto — ^when  title  of  special  state's  attorney  may  be  tested 
by.    p.  638. 

Social — when  petition  alleges  facts  sufficient  to  warrant  appoint- 
ment of.    p.  638. 

—  who  may  invoke  appointment,    p.  638. 

STATUTES. 

Amendments — ^how  statute  permitting  construed,    p.  185. 
Exception — ^when  defendant  not  required  to  plead,    p.  545. 
Guarding  hatchways — how  statute  construed,    p.  545. 
Word  "m/iy" — how  construed,    p.  151. 

STIPULATIONS. 
Record — ^when  not  part  of.    p.  60. 

STREET  RAILROADS. 

Collision — when  not  liable  for  collision  with  wagon  crossing  track. 

p.  428. 
Contributory  negligence — ^when  question  for  Jury.    p.  439. 
Railroad  crossings — when  conductor  of  street  car  in.  exercise  of  due 

care  at    p.  208. 
when  failure  of  conductor  to  discover  approaching  train  not 

negligence  per  se,    p.  208. 

when  railroad  liable  for  death  of  street  car  conductor,    p.  208. 

Temporary  track — ^when  negligence  in  maintaining  for  jury.    p.  439. 
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suretyship. 

DraiMhop  ke€per*8  band — when  charter  of  surety  inadmissible  in 
action  on.    p.  233. 

when  plea  of  ultra  vires  by  surety  demurrable,    p.  233. 

Negotiable  instruments — when  finding  as  to  Bignlng  on  certain  con- 
ditions sustained  by  evidence,    p.  491. 

Usury — when  sureties  on  note  cannot  Interpose  defense,    p.  491. 

TELEPHONE  COMPANIES. 

Poles  in  street — ^when  acceptance  of  ordinance  granting  privilege 
conclusive,    p.  400. 

when  ordinance  granting  privilege  subject  to  ordinance  re- 
quiring remuneration,    p.  400. 

Shocks — when  evidence  sufficient  to  support  declaration,    p.  48. 

Switchboards — when  evidence  Insufficient  to  show  negligence  in 
maintaining  safe.    p.  43. 

TRADE  UNIONS. 
Infunctian — when  evidence  insutficient  to  show  violation,    p.  444. 

TRESPASS. 

Turkeys — when  owner  of  farm  not  entitled  to  kill  or  injure, 
p.  316. 

TRIAL. 

Conduct  of  counsel — when  Improper  remarks  prejudicial,    p.  25S. 

when  testimony  not  misread  to  Jury.    p.  34. 

Direction  of  verdict — what  questions  considered  on  motion  for. 
p.  48. 

when  proper,    p.  48. 

when  proper  on  attachment  issues,    p.  60. 

Direction  of  verdict  in  CLction  under  Miners*  Act — ^when  Improperly 
refused,    p.  199. 

Evidence  admitted  uHthont  objection — ^when  party  entitled  to  ex- 
plain,   p.  248. 

Jury — when  error  to  permit  taking  of  pleadings  to  Jury  room, 
p.  144. 

Motion  for  directed  verdict — ^when  need  not  be  in  writing,    p.  633. 

Peremptory  instruction — what  not  to  be  considered  on  motion  for. 
p.  439. 

when  not  to  be  granted,    p.  439. 

Propositions  of  fact — ^when  essential  to  preserve  questions  for  re- 
view,   p.  247. 
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Propositions  of  Jaw — ^when  essential  to  preserve  questions  for  re- 
view,   p.  247. 

when  proper  as  to  waiver  of  proofs  of  loss  and  construction 

of  policy,    p.  157. 

when  refusal  to  mark  reversible,    p.  427. 

Questions  for  jury — ^what  are  as  to  alteration  of  guaranty  contract 
p.  266. 

when  cause  of  death  properly  submitted,    p.  259. 

when  defective  condition  of  mine  track  is.    p.  248. 

when  negligence  and  proximate  cause  are.    p.  439. 

Remarks  of  counsel — ^what  Improper,    pp.  377,  895. 

Short  cause  calendar— when  sufficiency  of  notice  not  reviewabla 
p.  434.  ^ 

Special  findings — ^when  party  entitled  to.    p.  64. 

Special  interrogatories — ^when  do  not  call  for  ultimate  or  controlling 
facts,    p.  534. 

TROVER. 

Conversion — when  evidence  sufficient  to  sustain  recovery  against 
livery  stable  keeper,    p.  620. 

TRUSTS. 
Resulting — ^when  created  for  money  paid.    p.  549. 

USURY. 
Sureties  on  note — ^when  cannot  interpose  defense,    p.  491. 

VENDOR  AND  VENDEE. 

Earnest  monev — ^when  vendor  entitled  to  in  equity,    p.  437. 

Exchange  of  property — ^what  is  effect  of  provision  reserving  rl^t 
to  growing  crops,    p.  164. 

when  agreement  to  convey  subject  to  incumbrance,    p.  164. 

wh^  party  in  default  to  give  immediate  possession,    p.  164. 

when   party   not   In  default   for   failure   to   give   possession. 

p.  164. 

when  party  receiving  part  of  property  not  entitled  to  its  re- 
tention on  noncompliance  by  other  party,    p.  164. 

Misrepresentations — ^when  purchaser  at  auction  sale  entitled  to  re- 
scind,   p.  437. 

Quantity — how  words  "more  or  less"  construed,    p.  570. 

Title  guaranty  po2icy--~when  tender  of  subject  to  questions  of  sur- 
vey sufficient    p.  437. 
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VENUE. 

Action  for  penalty — when  unnecessary  to  prove  venue,    p.  686. 

VERDICTS. 
Chancerv — how  far  conclusive,    p.  261. 
ExcesHve — ^when  $500  is.    p.  486. 

when  $940  for  conversion  not    p.  164. 

when  |2»000  la.    p.  410. 

when  |2»500  ia    p.  395.  v 

when  $3,400  la.    p.  248. 

when  $4,000  is.    p.  188. 

when  $4,600  not    p.  180. 

when  $5,000  ia    pp.  351,  887. 

when  $5,500  not    p.  538. 

when  $10,000  is  for  death,    p.  208. 

when  $16,000  is  for  damages  from  fire.   p.  123. 

WARRANTY. 

Breach — ^when  seller's  ignorance  will  not  defeat  recovery  for  breach. 

p.  255. 
Evidence — ^when  not  sufficient  to  show.    p.  77. 
Instruction  as  to  measure  of  damages — when  erroneous,    p.  255. 
Recovery  of  money  paid — when  purchaser  not  entitled  to  for  breach 

of.    p.  255. 
Bale  of  animals — when  breach  question  for  jury.    p.  255. 

WATERS  AND  WATER  COURSES. 
Suhmerffence  of  land — when  title  not  lost  by.    p.  437. 

WITNESSES. 

Competency — ^when  plaintiffs  wife  competent    p.  669. 

Conclusion — when  questions  call  for.    p.  386. 

Credibility — ^when  instruction  erroneous,    p.  633. 

Cross-examination — ^when  error  in  sustaining  questionB  harmless, 
p.  64. 

when  exclusion  of  question  on  erroneous,    p.  340. 

when  questions  Improper,    p.  68. 

Cross-examination  of  experts — ^when  appellant  cannot  complain  of. 
p.  538. 

Impeachment — ^what  proper  on  cross-examination  for  purpose  of. 
p.  412. 

when  evidence  of  bankruptcy  proceedings  admissible  to  dis- 
credit   p.  443. 

-^—  when  variant  statements  inadmissible  for.    p.  412. 

Instructions — when  not  improper  as  mentioning  name  of.    p.  75. 

Married  women — when  competent  concerning  transactions  regard- 
ing insurance  certificate,    p.  16. 
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Pleading — when  may  be  exhibited  to  witness  to  test  knowledge  of 

handwriting,    p.  340. 
Reputation — when  character  evidemce  not  too  remote  to  impeach 

witness,    p.  271. 
Reputation  for  truth  and  veracitu — ^when  opinion  admissible,    p.  357. 
BubornatUm — ^when  rejection  of  evidence  as  to  reversible,    p.  38. 
Testing  knowledge  of  signature — when  affidavit  may  be  exhibited  to 

witness  on  cross-examination,    p.  340. 
Wife  of  next  friend — when  competent,    p.  538. 


WORDS  AND  PHRASES. 
'May" — ^how  construed,    p.  151. 

*More  or  less** — ^how  construed,    p.  570. 
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